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Message from the Executive Director

At the centre of emerging

constitutional Issues

It was another great year for the Asper Centre. This year | was
While last year we could boast a relatively large num- privileged to be part of
ber of interventions, this year one took up most of  a gathering of experts
our time. Our intervention in the Polygamy Reference from across the country
with the assistance of our pro bono Vancouvercoun-on t he subject of Canadads
sel, Hunter Litigation Chambers, was a good learning The result of this invitationonly workshop hosted

experience for the students and a great handsop- by the Asper Centre and organized with Professor

portunity for me to participate in the litigation. Al- Emeritus Peter Russell, was a report that recom-
though we stil/l awai t t hmendsotha draftifigsof glidetineson thenconvdntiotse | i e
that we made a significant impact on the conduct of that help to make our Parliamentary democracy work.

the case. Precedents for such guidelines exist in New Zealand

When we began the pr oc eagdkthe UgitediKingdem The rationale grithe Asper
were a somewhat | esser pG&éanteinglvementsiartsyighour inalgu@ werss i t i c
With the assistance of Stephanie McHugh at shop the day following the prorogation of the House
Hunterds, we pushed the @ d&onmonsifdlps We felpwediisrup wite addi--
dence on the impact on children in the Bountiful com- tional workshops to further inform our legal commu-
munity. School records, including various government Nity and the general public. We have stayed involved
inspection reports, and vital statistics records that ~ for a couple of reasons, one being the opportunity to
documented teen pregnancies and age discrepancies continue to work with Professor Russell, but more
between mothers and fathers, helped to show a pat- importantly the view that the recommendations we
tern in the community. When evidence arrived from have made would help to keep our government trans-
Texas of the trafficking of girls to the Yearning for ~ parent and accountable. We see this as being essential
Zion compound, those vital statistics records helped to the realization of democratic rights under the
to show the ages and ultimately the identity of the Charter.

girls involved to authorities. | am very proud that we | am also very proud of the work done this past

and the Canadian Coalition for the Rights of Chil- year by our student working groups. The Project

dren may have contributed to the reopening of child G20 group produced a number of helpful memoranda

abuse investigations in Bountiful. on the legal issues pertinent to the work being done
Students were given the opportunity to assistat by the Canadian Civil Liberties Association in the

all stages of our parti caftggnaathofothe G20 pummpmie Stydgnts grganized sty

social work practicum student, Esther Roche (a stu- Workshops to inform our community about the

dent in the combined JD/MSW program) helped to ~ breaches of Charter rights that took place during the
gather the studies and commentary in the social sci- largest mass arrest in Canadian peace time history.
ence literature on the impact of polygamy on children  Next year may find us intervening in more cases
around the world. Clinic students helped to organize before the Supreme Court as cases on standing in
and summarize the volumes of material filed in the  public interest litigation and the vetting of jury

case. They also prepared numerous legal memorandamembers by police and crown attorneys make their
to assist in our preparation of the legal argument. A way to that Court. | look forward to another interest-
number of students traveled to Vancouver to observe ing year.

and assist me in the preparation for the cross :
examination of witnesses. The students were at the ,
ground level of a precedesetting case that is sure

to go all the way to the Supreme Court of Canada. Cheryl Milne, LL.B, MSW
1 Executive Director



About the Asper Centre

oCongrats again on ac

phenomenal s u-dDavedaspero

The David Asper Centre for Constitutional Rights was established by a gen
ous gift to the Faculty of Law at the University of Toronto. David Asper, in a \
speech to the Canadian Association i st s,
to be a way that we can level the playing field with respect to fighting for our Ch L
ter rights [other] than the present system, where no one individual, except the
most wealthy and fool hardy, could stand up and def en
for the federal Court Challenges Program, David Asper believed that steps needed to be taken to enhance ac-
cess to justice for people whose constitutional rights have been violated.

David Asper is a business executive and Assistant Professor of Law, Robson Hall Law School at the Uni-
versity of Manitoba. A member of the Manitoba and Ontario Bar, he left the formal practice of law in 1992
after serving as ceounsel in the David Milgaard wrongful conviction case and winning Mr. Milgaard's free-
dom before the Supreme Court of Canada. He has extensive corporate executive and directorial experience
and has founded many national philanthropic projects.

Vision, Mission and Values

Vision: Sophisticated awareness, understanding and acceptance of constitutional
rights in Canada.

Mission: Realizing Constitutional Rights through Advocacy, Education and A¢a-
demic Research.

Values: The Centreds 1 deals are those pf t h
Freedoms and will guide the Centre in its work.

A Excellence: the Centre is commi|tted
lectual engagement, and intellectual rigour as the foundations for all of its

work.

A Il ndependence: the Centreds | ocaltion
the basis for trust, integrity, and intellectual freedom and diversity.

A Diversity: the Centre is commit|ted t

nity organizations and groups and to intellectual diversity in its work and ap-
proach to legal analysis.

A Il nnovation: the Centre seeks to|l shap
to be flexible in order to respond to emerging constitutional issues, and to yise
the Charter to transform Canadads| | ega

A  Access to Constitutional Rights|: the
tutional justice and human rights for vulnerable individuals & groups.
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Advocacy and Litigation

Reference re: s. 293 of the Canadian Criminal Code (Polygamy Reference)

The Asper Centre, jointly with the Canadian Coali-

tion for the Rights of Children, were granted standgs :
ing as interested persons in the Reference by the ot he sort otfreakmg ou

Lieutenant Governor in Council set out in Order in felelaty {0 i[o]alz I NS B[R s (=N O=1a]i (=)
Council No. 533 dated October 22, 2009 Concerni .
the Constitutionality of s. 293 of the Criminal Codd M RS AIRIOR=Te (o [FISRN TSI oM

of Canada, R.S.C. 1985, c. C 46, (offence of poly _
amy) at the British Columbia Supreme Court. Wi C r e a-tDean Moran

The Centre and the CCRC submitted that the Reference questions before the BCSC required careful consideration
of the rights of children both under the Charter and at international law. More specifically, the following submis-
sions were advanced. First, the Charter is presumed to provide equal or greater protection to that provided by simi-
lar provisions in international instruments binding on Can-

ada and therefore, in resfp-< &
interpreted by specific reference to the UN Conventiong -~ "~
the Rights of the Child. Second, the Charter doesnotpg™ =~ = = -
tect conduct that poses a risk of material, physical, or pq#=
chological harm to others; Parliament need not justify linf=——
its on such conduct. Third, the Charter must be read as -~ -
whole, so that no right is privileged over another. Fourth, |-
section 293 serves an important role in protecting chil-
drends rights from the in
polygamy. Fifth, to the extent that s. 293 is found to brea
Charter rights of persons engaged in polygamy, it is thu
justified to the extent t
constitutional and international human rights. Finally, to
the extent that s. 293 might be inconsistent with the Con
stitution in any way, the just and appropriate way for t
Court to answer the Reference questions is by declarin@ounsel for the Asper Centre at the Polygamy Refergnce L
the circumstances of the inconsistency, rather than atCheryl Milne, Executive Director of the Asper Centr¢, Brent
tempting to delineate the many situations in which it | Olthuis and Stephanie McHugh of Hunter Litigation
may apply consistently with the Charter Chambers

ght s,

er va:

Her Mayjesty the Queen in Right of the Province of Alberta v Caron

The Asper Centre was granted intervener standing on its own for the first timie inCarona case that addressed

the availability of advance costs in test c&wrtelitigation. The Centre was permitted to make written submis-

sions only. Cheryl Milne and Lorne Sossin acted as counsel for the Centre. The case was heard on April 4, 2010 anc
the Supreme Court of Canada rendered its judgment on February 4, 2011.

The Supreme Court held that the Al berta Court of Qu
costs orders in respect of the proceedings in the provincial court. In the case of inferior tribunals (such as a provin-

cial court) a superior court may render oOassistance
and it is essential that action be taken in order to avoid an injustice. Such inherent jurisdiction must be exercised
sparingly and with caution. '€aron t he Queendés Bench judge, i n assessi

its discretion to make such an award, exercised that discretion reasonably.



Workshops and Conferences

Who Belongs? Rights, Benefits, Obligations and Immigration Status

(September 24 25, 2010. The Asper Centm-sponsored, with the Canadian Civil Liberties Association, a two day
conference at the Faculty of Law)

The conference explored the consequences of the differential access to rights and benefits on the basis of immigra-
tion status. The following are just some of the questions that were explored during the conference. What is the
current situation with respect to immigration status distinctions made in different sectors such as voting rights,
employment, professional affiliations, membership on boards, investment rules and access to social services? How
has the concept of citizenship evolved through the
concepts of citizenship? How should we conceptualize distinctions on the basis of immigration status in light of
mobility and equality rights?

Protecting Rights in the Aftermath of the

G20 Summit in Toronto

(October 6th, 2010. Speake@ara Zwibel, Prof. Kent Roach,
Irina Ceric; Moderated by Prof. David Schneiderman

A studentled working group organized an inaugural panel dis-
i cussion on the constitutional issues arising in light of the G20
summit from June 2010. The discussion sought to address the
many allegations of breaches@harterights during the G20

bet ween societyds fundamental f
interests.

The Decriminalization of Prostitution in Canada: Perspectives on Bed-

ford v Canada

(October 25, 2010. Speakers: Prof. Alan Yoéingounsel for the applicants, Prof. Brenda Cossman, and Prof.
Hamish Stewart; Moderated by Executive Director Cheryl Milne )

In the recent landmark cad®edford v. Canaddustice Himel of the Ontario Superior Court held that three provi-

sions of the Criminal Code that criminalize facets of prostitufidiving on the avails of prostitution, keeping a
common bawdy house and communicating in a public place for the purpose of engaging in proétitnfiorge

the core values protected by section 7 of @tearterand that this infringement is not saved by section 1 as a rea-
sonable limit demonstrably justified in a free and democratic society. The panel discussion, organized by Asper Cen-
tre research assistant Renatta Austen, addressed the Superior Court decision and what it means for the future of
the prostitution laws in Canada.

Workshop: the Interrogation Trilogy

(November 10, 2010. Speakers: Prof. Hamish Stewart, John Norris, John Mclnnes, Alexi Wood; Moderated by Ex-
ecutive Director Cheryl Milne)

In three cases released on October 8, 2010, the Supreme Court added the third story in what the Court described as
the "interrogation trilogy" (R. v. Oickle, R. v. SinghdR. v. Sinclaj. Oicklespoke to the types of techniques that

officers can legally use to persuade someone to confess, including the use of an "infallible” lie deteSiogtest.
permitted repeated questioning after the accused asserted his right to silence. Wisénetsrand the other 2 de-

cisions released together hold that a person's s.10(b) right to counsel undéhénterdoes not mean that the ac-

cused has the right to have counsel present during police questioning or to consult more than once, unless there is a
sufficient change in circumstances that might warrant additional legal advice.
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Symposium on UN Security Council Resolution 1267

(November 19, 2010. Speakers: Judge Kimberly Prost (UN Omby
person for Al Qaeda and Taliban Sanctions), Paul Champ, Ben
Wizner, Jeremy McBride, Prof. David Dyzenhaus, Prof. Kent Roa
Prof. Michelle Gallant; Introductions and Moderators: Renu Mand
hane, Cheryl Milne, Sukanya Pillay and Nathalie Des Rosiers )

The symposium focused on the impact of targeted-gartiorist
sanctions orCharteiand international human rights. The UN Om-
budsperson for Al Qaeda and Taliban sanctions, Kimberly Prost ¢
a keynote presentation on the role of her office and steps being 1
in terms of infusing due process in the operation of Secu_rl_ty Cot @%Ombudsperson for Taliban land
Resolution 1267. Her office aims to ensure access for petitioners|seek- . .

ing to be delisted, to gather comprehensive information, and to foster aeda Sanctions, Kimberly Prpst
a dialogue that leads to the ultimate determination of whether, atlthe
particular point in time, the petitioner should be on the sanction list. In spite of the limitations of the office, Ms.
Prost insisted that it is a step in the right direction in terms of reconciling security interests with procedural and
substantive fairness.

Two panel discussions followed the keynote speaker. The first was comprised of three prominent litigators from
Canada, the US and England, who have been reprepgi
ing listed individual s [SRESEEEREEOEE NN NN trioe
mestic courts. They addressed the challenges of |iti¥efiird=1a =116 i al=R= 1 (0F=1il0) al-No [=1(e: d10)]=16 |
@ng the effects_ of these UN Security Council measu by Ben Wizner of the ACLU are as we re-
in the domestic law context. The second panel was :

comprised of three distinguished academics who adikiaieERURUEIR eI BRRTEYIEERT)
dressed the tensions between fundamental conceptSBYeIR e A (e A Ve  RUSRN S M (O B
of legality and the antterrorism measures undertakeyN gl o IS =S o0 S WC IF 101 121 1 =B 110 0 S18
by the Security Council post 9/11.

Freedom of Expression and the G20: from the Summit to Today

(January 17, 20Xl Speakers: Filmmaker Adam Letalik, Prof. David Schneiderman, and criminal lawyer John
Norris)

The workshop began with a screening of the document
panel discussion focused on freedom of expression issues arising from the G20 week. Filmmaker Adam Letalik
spoke about the film and his G20 experience. Prof. David Schneiderman addres€battesissues pertaining to

the summit weekend, including the Public Works Protection Act, and criminal lawyer, John Norris, spoke about
G20-related bail conditions.

Constitutional Roundtable: Is Coali-
tion Government in Britain Here to
Stay?

(February 3, 2014 Prof. Robert Hazell, University College |
London)

In a lecture cesponsored by the Asper Centre and the De
partment of Political Science, Prof. Robert Hazell explain
the background of the new coalition government in the
United Kingdom and explored its prospects. He focused if
particular on the plans for constitutional reform put forwarf.
by the new government: fixed term parliaments, the 2011[.
referendum on the voting system, reducing the size of th
House of Commons, and electing the House of Lords.

aPhoto used under Creative Commons from szeke
" (Flickr)
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Symposium: Funding the Charter Challenge and
the Morris A. Gross Memorial Lecture 2011

Prof. Janet Mosher, Prof. Chris Tollefson and Prof. Jasminka Kalajdzic;
morial Lecture Speaker: Marlys Edwardh, CM)

The Asper Centre hosted a symposium focused on the access to funding
affecting Charter litigation. The first panel, comprised of Joseph Arvay Q.
Douglas Elliot and David McKillop spoke about the role of the law of cos
on constitutional litigation, and available strategies for Charter challenge 1
nancing. The second panel, comprised of Prof. Janet Mosher, Prof. Chris
Tollefson and Prof. Jasminka Kalajdzic addressed the role (and duty) of 1
legal profession in facilitating access to justice for Charter claims.

The Morris A. Gross Memorial Lecture, given by Marlys Edwardh, focusefl

. : . Joct Marlys Edwardh, CM
on the accomplishments of the Legal Aid system so far in advancing imphot=

tant Charter c¢l ai ms, as wel | as on the significant
As a solution, she echoed the views of her coll eagl
civil and criminal sides that treats legal services as an essential public service on par with health care and edu-
cation. 6 In her view, | egal aid reform is the prefe

costs (which is still discretionary and unpredictable), or compared t&CHrencaseby-case approach for in-
terim funding orders (which is reserved for exceptional cases.)

OAnd one year
G20 is still making

G20: Lessons Learned, Messages Lost

(June 23, 2011. Speakers: Meaghan Daniel, Clayton Ruby, news - KBob Hepburn,
Sewell, Barbara Byers; Moderated by: Bob Hepburn) The Toronto Star

One year after the events surrounding the G20 summit in Toronto, the
Canadian Civil Liberties Association, the Canadian Labour Congress
and The David Asper Centre for Constitutional Rights organized a

panel discussion that addressed the fundamental freedoms violations of
June 2010, and the lack of accountability exhibited since. The messages
lost were the messages of the peaceful protesters who were silenced by
the police and blamed for
onot staying
main lesson learned, ac-
cording to both the
ooptimistico
Opessi Mi st i Clgdf
that Canadians cannot give up on their fundamental freedoms, I:’*“*
the only path forward is to resist intimidating state action and S
tinue to asserCharterights. Only persistence, in the long term,
will lead to government accountability and a positive change in
political attitudes.

Meghan Daniel and Clayton Ruby,

The audience welcomed the opportunity to ask
guestions and express strong views




Clinical Legal Education

Clinic Students: will Morrison. Sabrina Bandali, Becca McConchie, Kathryn McGoldrick, Marc Gib-
son, Michael da Silva, lan Kennedy, Dan Rohde, Elizabeth Coyle, Robert Smith

Five of the students were assigned to the Polygamy Reference ¢
while the other students worked on projects with LEAF and the L
Commission of Ontario. A major focus of class discussions this
was on the use of social science evidence in Charter litigation oWeElEReJaRe [jiEIE=Tg e[ {o]¥ ol x el
to the work on the Reference and the release of the Bedford casyetelo ERTaRia =R ela s N = Ralo
the Ontarl(_) Courts. Students also had th_e opportunity to observe idea how exciting my career
argument in a Charter case at the Ontario Court of Appeal and t 5 _

meet the bench hearing the case. coul d -bBeccdMcConchie

Clinic Projects:

Polygamy Reference

A team of students provided litigation support to our intervention in the Reference re. s.293 of the Criminal
Code. Students summarized expert evidence, researched legal issues and travelled to Vancouver to assist the
executive director and observe the proceedings.

LEAF

Two teams of students worked on projects for the Wo
search on the representation of women in political office and background research on the prostitution chal-
lenge:Bedford v Canada

OFor me, t hi s
about the law, but about its im-

Law Commission of Ontario
A student provided legal research on the federalism issues related to the provision of services to undocu-
mented immigrants in Ontario.

Volunteers:

Expert Speakers

. Patricia Hughes, Executive Director of the Law Commission of Ontario spoke about policy advocacy.

. Sarah Kraicer, from the Constitutional Law Branch of the Attorney General of Ontario spoke about
how expert evidence is gathered and used in constitutional cases.

. Mary Eberts spoke about the solicitaient relationship in test case litigation.

. Sooin Kim guided the students through hards research on legislative history, an essential component
to any constitutional challenge.




