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Background

Canada’s constitution has inherited the unique features of the British Constitution in having unwritten conventional rules that can determine some of the most important aspects of democratic governance in this country. The ability of the Prime Minister to advise prorogation from the Monarch’s representative is one of the most important of these unwritten conventional rules. The actual power to prorogue Parliament rests with the Governor General as the Queen’s Representative in Canada.  This executive power of the Monarch but vesting in the Governor General is confirmed by sections 9 and 10 of the Constitution Act, 1867. The prerogative power to prorogue is exercised in accordance with conventional rules because the Canadian Constitution includes those rules “similar in Principle to that of the United Kingdom” as stated in the preamble to the Constitution Act, 1867. The 2008 and 2009 highly controversial prorogations of the 40th Parliament, has at least brought attention to the complexities of the unwritten parts of the Canadian constitution.

The 2008 Prorogation

The most controversial Harper prorogation request was the 2008 one that was alleged to be done to avoid a confidence vote. It is important to note the details of that particular prorogation request. . Late on Friday, November 28, 2008, standing before a press conference in the foyer of the House of Commons, the Prime Minister announced he was rescheduling a scheduled Liberal Opposition Day for Monday, December 1st. which would likely have seen the fall of the Conservative Government on a vote of confidence as all three opposition parties had signaled the intention to defeat the government. Then the Prime Minister broke this promise and on December 4, 2008, advised the Governor General to prorogue Parliament. Warren Newman, a senior legal counsel in  the government seems to suggests that the 2008 prorogation request was  in accord with constitutional conventions and the Constitution because conventional rules require the Governor General in all but “the most extraordinary and exceptional circumstances” follows the advice of the Prime Minister.
 Peter Hogg has argued that the “exceptional circumstances” would include where the Governor General has a personal discretion to reject the advice of the Prime Minister who is about to lose a vote of censure or has lost the confidence of the House.
 This author has also argued that the 2008 precedent sets a dangerous precedent for future Prime Ministers to use to avoid votes of confidence.

Earlier Prorogations 

Since the start of the Canadian confederation in 1867, there have been 105 prorogations (the vast majority requested by Liberal Prime Ministers), so it is all the more intriguing that the last two prorogations requested by the present Prime Minister should have lead to what some termed twin political and constitutional crises. J.R. Mallory, one of the leading procedural authorities asserted that to prorogue a session before it has lasted a reasonable time would rightly show a lack of respect for parliamentary institutions. The last controversial prorogation was the one requested in 1873 by Sir John A. Macdonald was designed to terminate the work of a parliamentary committee investigating the Pacific Railway scandal involving the Conservative government. Lord Dufferin’s granting of the request eventually lead to the downfall of the Conservative government. However, most other prorogations since then have been uncontroversial.
 

The 2009 Prorogation

The Harper government defended its request for the 2009 prorogation claiming that the length of the session was not so short as to show a lack of respect for Parliament according to the standard set down by Mallory. Some in the media agreed that while the average sitting days for a session since 1867 has been 109 days, the session before the 209 prorogation lasted 128 days. In contrast, Trudeau had three sessions shorter than that, while Louis St. Laurent requested and received seven prorogations in less than four years. The latter prorogations are also not comparable as two of the seven prorogations of the St. Laurent Parliament lasted less than a day and the Trudeau prorogations were followed almost immediately by the new session. The arguments put forward by the Harper PMO to defend the 2009 prorogation request did not stop tens of thousands of Canadians asserting that Parliament had been shut down to stop the House Defense Committee hearings on the allegations of transferring Afghan detainees to torture. Some attempted to support the 2008 and 2009 prorogations by pointing out that Harper had to use it to ensure the continuance of a stable minority government. It should not be forgotten that the minority government of Lester Pearson which had four prorogations the subsequent sessions started within a few days in contrast to the 2009 Harper prorogation that lasted from December 30, 2009 to March 3, 2010. In that time, while the Conservative government claimed it needed the prorogation time to “recalibrate”, its critics alleged that much of its existing crime and other bills, amounting to 37 of 64 bills died on the order paper, thereby refuting the government’s rationale for idling for 22 days. The time lost on those same bills accounted for much more than the period of prorogation. It is important, however, not to exaggerate the dangers posed by the 2008 and 2009 prorogations. In a minority Parliament, a Prime Minister who uses this conventional power in such a controversial manner may only be postponing the time for a majority opposition to get its act together and eventually trigger a vote of confidence. 

The Opposition Parties’ Motion

On March 17, 2010, all opposition party members supported   a motion by NDP leader Jack Layton on March 17, 2010 that would declare it wrong for a Prime Minister to prorogue Parliament for longer than seven days unless supported by a majority in the House of Commons. The motion which passed by a vote of 139 to 135 with the  Conservatives voting against it. Given that the Supreme Court of Canada in the Patriation Reference and Quebec Veto Reference decisions placed great importance for the emergence of a convention rule to require not only precedents and rationale but also a belief by the key political actors that they are bound by the rule, the Layton motion cannot be considered to have established a conventional rule.

Future Options

Given the above analysis, there are the following possible options:

1. The status quo with no evolution of a constitutional convention, with the hope that the present and future Prime Ministers may have learned that there will be a heavy political price to be paid to request prorogations from the Governor General in the situation of an impending vote of confidence.

2. Seeking an all party agreement to amend the Layton motion by having an agreed upon longer time before the consent of the House is required and/or no consent needed if all or substantially all the business of the session has been fulfilled in the ending session. Subsequent observance of this motion by present and future governments out of a sense of obligation could then cement the conventional rule.

3.  With an all party agreement, turn the Layton motion into a Standing Order of the House which requires the consent of the House in a situation of an impending vote of confidence. There would be a similar requirement for observance by present and future governments out of a sense of obligation to create the conventional rule.

4. In the absence of all party agreement on a modified Layton motion, the opposition develops Standing Orders that restrain attempts to prorogue in situations similar to the 2008 and 2009 ones in a fashion in whole or in part as  promoted by this author to the House of Commons Committee on Procedure and House Affairs. Over time, precedents by future governments following these Standing Orders out of a sense of obligation could establish conventional rules on prorogation. Where any governments do not, again the political price that will be paid will eventually create the sense of obligation required for the establishment of the conventional rule.
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