
PART ONE – The Facts 

1. The Attorney General of Alberta accepts the Attorney General of Ontario‟s description of the 

facts.  

2. We wish to rely in particular on the Court of Appeal‟s description of how the Respondent‟s 

attempts to bargain collectively failed.  The Court of Appeal attributes their failure to Ontario‟s 

“failure to provide any protections for collective bargaining” – bargaining failed because the 

employers wouldn‟t co-operate, and didn‟t have to: 

70. Given the vulnerability of agricultural workers, the evidence shows that it has 

been virtually impossible for agricultural workers to organize and to bargain 

collectively with their employers without statutory supports.  Except under the ALRA, 

the parties have not pointed to any instance where a union or employees‟ association 

has successfully organized and then been able to engage in the process of good faith 

collective bargaining on behalf of agricultural workers in Ontario.  

71. Accepting that agricultural workers require statutory supports for organizing 

and collective bargaining, the next question is whether the appellants have 

demonstrated that the AEPA fails to provide sufficient supports to comply with s. 

2(d).  In answering this question, I will first address the issue of collective bargaining 

and then turn to organizing.  

72. The appellants‟ evidence, which details the UFCW‟s attempts to organize and 

to bargain collectively on behalf of agricultural workers at Rol-Land and Platinum 

Produce, shows that agricultural workers have been unable to bargain collectively 

under the AEPA.  

73. In 2002, after the Supreme Court‟s decision in Dunmore, the appellant Xin 

Yuan Liu and other workers at Rol-Land approached the UFCW to represent them 

and bargain on their behalf.  By the spring of 2003, 70% of the workers at Rol-Land 

had become UFCW members. 

74. After Rol-Land refused to voluntarily recognize the UFCW as the employees‟ 

representative, the UFCW filed an application for certification with the Ontario 

Labour Relations Board.  In the Board-supervised certification vote, the workers 

voted 132 to 45 in favour of certification, despite intimidation tactics by the 

employer.  Resolution of that certification application is on hold pending the decision 

in this appeal. 

75. After the votes were counted, the UFCW wrote to the employer requesting 

meeting dates to commence negotiations toward a contract for Rol-Land workers. 

 The UFCW received no response to this letter.  

76. The UFCW also attempted to bargain collectively on behalf of employees at 

Platinum Produce, an industrial hothouse greenhouse operation in Chatham, Ontario. 

 While the employer expressed doubt that the UFCW could be an employees‟ 

association under the AEPA, it gave the union an opportunity to make brief 
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representations.  The meeting lasted approximately 15 minutes.  The employer‟s 

position was that the company was not obliged to bargain with the union and the 

meeting was not to be considered collective bargaining towards a collective 

agreement.  

77. The UFCW subsequently presented Platinum Produce‟s counsel with a draft 

collective agreement setting out proposed terms.  That meeting lasted approximately 

five minutes.  Based on the record, the employer has not responded to the proposals 

or to other proposed meeting dates.  There have been no further meetings or 

communications about terms and conditions of work.  

78. In my view, this evidence demonstrates that the AEPA − which excludes 

agricultural workers from the LRA and which provides no protections for collective 

bargaining − substantially impairs the ability of agricultural workers to engage in 

collective bargaining.  When Rol-Land and Platinum Produce refused to bargain with 

the UFCW, the union and employees were left without any remedy under the AEPA, 

as the employers were under no statutory duty to bargain in good faith with the 

employees‟ chosen representative. 

79. In reaching this conclusion, I have considered the evidence in light of the so-

called “two inquiries” set out in B.C. Health Services, which, generally speaking, are 

applicable when assessing whether a government measure affecting the process of 

collective bargaining amounts to substantial interference:  para. 93.  To the extent that 

the two inquiries may apply in the context of this case, the evidence demonstrates that 

the failure to provide any protections for collective bargaining seriously impairs the 

capacity of agricultural workers to come together and meaningfully engage in the 

very process of collective bargaining.
1
 

 

PART TWO – Issues addressed by the Attorney General 

3. The Attorney General wishes to address the first and third constitutional questions set by the 

Chief Justice for this appeal, whether Ontario‟s Agricultural Employees Protection Act in 

general, or Section 3(b.1) of Ontario‟s Labour Relations Act, infringe Section 2(d) of the 

Canadian Charter of Rights and Freedoms. 

4. In particular, we say that our jurisprudence respects the difference between a right and a freedom 

when it holds that Section 2 of the Charter supports a claim for assistance from the state only 

when the state is responsible for an individual‟s inability to exercise a fundamental freedom.   

The Charter protects freedoms from interference, and our law recognizes that state interference 

with the exercise of a fundamental freedom may be collateral rather than direct, and that positive 

support for the exercise of a freedom may be necessary where it is.    

                                                 
1
 Reasons of the Court of Appeal, Paragraphs 70-79.  Appellant’s Record, Volume I, Page 48-51. 
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5. In this case, the Court of Appeal ordered Ontario to provide statutory protection and assistance 

for the Respondents‟ attempts to bargain collectively without serious attention to the legal 

prerequisites to such an order – Ontario cannot be fairly said to have contributed in any way to 

employer resistance to collective bargaining, or to have otherwise undermined the Respondents‟ 

efforts.  This is a substantive defect in the Court of Appeal‟s reasoning, which undermines the 

Court‟s conclusions. 

 

PART THREE – Argument  

Has Dunmore’s insistence on state responsibility become a legal fiction?  

6. In Dunmore, and again in Baier, this Court insisted that “the very nature of freedom” requires 

that Charter-protected freedoms “generally impose a negative obligation on the government and 

not a positive obligation of protection and assistance.”
2
  Claims for government assistance must 

demonstrate that the state “orchestrates, encourages or sustains”
3
 a claimant‟s inability to 

exercise a fundamental freedom, and has thus become accountable for that inability.  Our law is 

clear that an inability to effectively exercise a Charter-protected freedom does not found a claim 

for government assistance unless the claimant can show that the state “can truly be held 

accountable” for that inability.
4
   

7. This case is about common statutory elements of Canadian collective bargaining, which 

positively assist and protect collective bargaining.   The Agricultural Employees Protection Act 

was passed in response to this Court‟s decision in Dunmore v. Ontario.  Although the AEPA 

fulfills the requirements of that decision, the Ontario Court of Appeal held that the legislation 

falls short of what is required by this Court‟s later decision in Health Services and Support – 

Facilities Subsector Bargaining Association v. British Columbia.  In particular, the Court of 

Appeal held that: 

80. If legislation is to provide for meaningful collective bargaining, it must go 

further than simply stating the principle and must include provisions that ensure that the 

right can be realized.  At a minimum, the following statutory protections are required to 

enable agricultural workers to exercise their right to bargain collectively in a 

meaningful way:  (1) a statutory duty to bargain in good faith; (2) statutory recognition 

of the principles of exclusivity and majoritarianism; and (3) a statutory mechanism for 

                                                 
2
 Baier v. Alberta,  para. 25, Appellant’s Authorities, Volume I, Tab 5.   

3
 Baier v. Alberta, para. 27, Appellant’s Authorities, Volume I, Tab 5.   

4
 Dunmore v. Ontario, para. 26, Appellant’s Authorities, Volume I, Tab 12.   
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resolving bargaining impasses and disputes regarding the interpretation or 

administration of collective agreements.
5
 

8. In Dunmore, this Court found that differential treatment of agricultural workers had real-world 

consequences.  The state became implicated in agricultural workers‟ inability to form workplace 

organizations due to the “didactic effects”
6
 of Ontario‟s grant of protections against unfair labour 

practices to others:   By failing to protect agricultural workers while protecting others, the 

legislative exclusion had a “chilling effect”,
7
 as “the legislature had essentially discredited the 

organizing efforts of agricultural workers”, who were consequently discouraged from exercising 

their fundamental freedom to organize.
8
  Unlike our present case, where bargaining foundered 

only because employers refused to participate in bargaining, after significant union and 

employee efforts, Dunmore saw a complete absence of organizational activity on the part of 

agricultural workers. 

9. In this case, the Court of Appeal gives no indication that it is faced with a genuine factual issue 

when it considered whether Ontario is responsible for the Respondents‟ inability to bargain 

collectively.
9
  Instead, in the course of “applying Dunmore”

10
 – it is unclear what this means, as 

regards a finding of fact – the Court concluded that: 

107. The reasoning of Bastarache J. is apposite to this case.  The exclusion of 

agricultural workers from a collective bargaining regime has a chilling effect on their 

efforts to exercise their right to bargain collectively.  Accordingly, the inability of 

agricultural workers to bargain collectively is linked to state action. 

10. In Dunmore, attempts by agricultural workers to form workplace organizations were unknown, 

and the causes of this were open to inference.  In our case, bargaining quite explicitly foundered 

for lack of the statutory assistance that the Court of Appeal found to be necessary for meaningful 

bargaining – the employers refused to bargain because they didn‟t have to.  There is nothing in 

the Court of Appeal‟s account the Respondents‟ attempts at bargaining to indicate that the 

                                                 
5 Reasons of the Court of Appeal, Paragraph 80.  Appellant’s Record, Volume I, Page 51.  We note, out of an 

abundance of caution, that the Court of Appeal‟s essential statutory supports for collective bargaining are characteristic 

only of bargaining on the “industrial model”.  Bargaining in the construction industry, which is typically organized by 

craft unions, lacks exclusivity and majoritarianism, and requires distinctive mechanisms for resolving disputes as a 

consequence. 
6
 Dunmore v. Ontario, para. 46, Appellant’s Authorities, Volume I, Tab 12.  

7
 Dunmore v. Ontario, para. 45, Appellant’s Authorities, Volume I, Tab 12. 

8
 Dunmore v. Ontario, para. 26, Appellant’s Authorities, Volume I, Tab 12.   

9
See, generally, Reasons of the Court of Appeal, Paragraphs 102-108.  Appellant’s Record, Volume I, Pages 59-60.   

10
 Reasons of the Court of Appeal, Paragraph 103.  Appellant’s Record, Volume I, Page 59. 
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Respondents were in any way discouraged by differential treatment, or that their attempts to 

bargain were so affected.  Nor were recalcitrant employers detectably encouraged by the fact that 

they had a relative legal advantage compared to non-agricultural employers.  It is common 

enough for employers who are bound by Ontario‟s Labour Relations Act to resist collective 

bargaining.  There is nothing in these employers‟ behaviour that calls for any further explanation, 

much less an explanation that appeals to causal consequences of differential treatment.     

11. Further, the Court of Appeal mistakes the reason why we insist that the state must be responsible 

for a claimants‟ inability to exercise their freedom in the way they choose, if it is to be obliged to 

support their choices.  It is not simply that state action is missing, although it may be.  Our law‟s 

substantive concern is instead that the Charter protects freedoms from state interference.  We 

recognize that state interference may be collateral rather than direct, and that positive support for 

the exercise of a freedom may be necessary as a result.   A claimant must show that the state “can 

truly be held accountable” for his restricted choices, because this only criterion respects “the very 

nature of freedom”, which is what the Charter here guarantees.   

12. We therefore say that the Court of Appeal treated an essential element of the Respondents‟ claim 

as a verbal formula, without regard to the purpose it serves in our jurisprudence.  “Didactic 

effects” are not a legal fiction, which allows transformation of free association into a burden on 

others, a burden unsanctioned by the Charter.  

B.C. Health Services and the ‘Meaningful Exercise Test’ 

13. The core of Court of Appeal‟s decision – paragraphs 80 through 101 – is not about the 

consequences of differential treatment at all.  It is instead devoted to showing that the statutory 

protections it describes are necessary to a meaningful collective bargaining process.   Although 

the Court of Appeal frames its conclusion in causal terms, the causal language is merely 

decorative, as Ontario is here accused only of an omission: “… the AEPA substantially interferes 

with s. 2(d) in that it fails to provide sufficient protections to enable agricultural workers to 

engage in a meaningful process of collective bargaining”.
11

  Causal language (“substantially 

interferes”) serves no independent purpose here, because the Court‟s concern is purely whether 

the statutory measures discussed are necessary to meaningful collective bargaining.   

                                                 
11

 Reasons of the Court of Appeal, para. 101.  Appellant’s Record, Volume I, Page 58. 
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14. We note that the Court of Appeal did not merely hold that government assistance is necessary to 

make agricultural workers‟ freedom to bargain collectively meaningful; it demands in particular 

that this freedom be made meaningful through imposition of statutory obligations on others. 

Agricultural employers must bargain in good faith with a bargaining agent supported by a 

majority of employees, and bargaining rights must be exclusive – all employees are to be bound 

by a majority choice.   Paradoxically, the Court of Appeal holds that it is essential to one 

person‟s freedom to bargain collectively that others are bound by a decision that is not their own. 

15. The Court of Appeal‟s „meaningful exercise test‟ is, with respect, not our law.  A claim for 

government assistance in the exercise of a fundamental freedom is not made out merely by 

showing that assistance is necessary to make the freedom meaningful; this notion is outright 

inconsistent with the criteria articulated in Dunmore and Baier.  On the Court of Appeal‟s view, 

people who really, really need a government megaphone to reach an audience are not merely 

entitled to it;  they appear to be entitled to an audience as well. 

16. Of course, the Court of Appeal did not come by its meaningfulness test by accident.  The specific 

issue in Health Services and Support – Facilities Subsector Bargaining Association v. British 

Columbia (B.C. Health Services), led this Court to treat what we today refer to as “collective 

bargaining”, which is an amalgam of spontaneous activity and statutory interventions, as a 

comprehensive expression of public sector employees‟ “right to associate”.  The issue in the case 

– whether legislation that specifies the results of collective bargaining on significant issues, and 

prohibits bargaining on other issues, impairs employees‟ freedom of association – did not require 

that statutory aspects of collective bargaining be distinguished.  The Court did not need to 

distinguish free association from the statutory protection and assistance that it receives in our 

labour law.  The legislation at issue undermined the process as a whole.  

17. In B.C. Health Services this Court rejected Mr. Justice LeDain‟s view that „the rights to strike 

and to bargain collectively are “modern rights” created by legislation, not fundamental 

freedoms‟
12

, holding that  

25. … [T]he fundamental importance of collective bargaining to labour relations 

was the very reason for its incorporation into statute.  Legislatures throughout Canada 

have historically viewed collective bargaining rights as sufficiently important to 

immunize them from potential interference.  The statutes they passed did not create the 

                                                 
12

 Health Services and Support – Facilities Subsector Bargaining Association v. British Columbia, Para. 25.  

Appellant’s Authorities, Volume II, Tab 21.   
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right to bargain collectively.  Rather, they afforded it protection.  There is nothing in 

the statutory entrenchment of collective bargaining that detracts from its fundamental 

nature. 

18. This is fair enough: statutory elements of what we ordinarily refer to as “collective bargaining” 

do not exhaust its fundamental nature, and our collective bargaining regime is therefore founded 

in the fundamental freedom of association.  Measures like those at issue in B.C. Health Services, 

which undermine this process considered as an institutional phenomenon, may fairly be said to 

infringe employees‟ freedom of association.  Nonetheless, it does not follow from this that the 

statutory measures that afford collective bargaining protection are themselves a product or 

expression of free association protected by the Charter.   

19. Unlike B.C. Health Services, this case involves a claim for statutory assistance to collective 

bargaining.  The fact that the measures ordered by the Court of Appeal afford protection and 

assistance to free association triggers an essential inquiry into Ontario‟s responsibility for the 

failure of the Respondents‟ attempts to bargain.  The Respondents‟ Section 2(d) claim must fail, 

as no such thing has been shown. 

 

PART FOUR -- Costs 

20. The Attorney General of Alberta does not seek costs. 
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PART FIVE – Order Sought 

21. The Attorney General of Alberta asks to be permitted such for oral argument as is made available 

to other intervening Attorneys General. 

22. The Attorney General of Alberta asks that the constitutional questions 1, 3, 5 and 7 be answered 

“No”, and, if necessary, that questions 2, 4, 6, and 8 be answered “Yes”. 

 

Respectfully submitted, November 23, 2009. 

 

 

 

____________________________ 

Rod Wiltshire 

For The Attorney General of Alberta 

 


