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OVERVIEW 

1. While this Court’s decision in Suresh v. Canada dealt with a different issue, the following 

comments from that case are relevant to the fundamental justice issue in this case: 

The issues engage concerns and values fundamental to Canada and indeed 
the world. On the one hand stands the manifest evil of terrorism and the 
random and arbitrary taking of innocent lives, rippling out in an ever-
widening spiral of loss and fear. Governments, expressing the will of the 
governed, need the legal tools to effectively meet this challenge.  

On the other hand stands the need to ensure that those legal tools do not 
undermine values that are fundamental to our democratic society -- 
liberty, the rule of law, and the principles of fundamental justice -- values 
that lie at the heart of the Canadian constitutional order and the 
international instruments that Canada has signed. In the end, it would be a 
Pyrrhic victory if terrorism were defeated at the cost of sacrificing our 
commitment to those values. Parliament's challenge is to draft laws that 
effectively combat terrorism and conform to the requirements of our 
Constitution and our international commitments. 

Suresh v. Canada (Minister of Citizenship and Immigration), [2002] 1 SCR 3 at para. 3-
4 [Suresh]. 

 

PART  I:  STATEMENT OF THE FACTS 

2. In 1995 Mohamed Harkat, an Algerian citizen, arrived at Toronto International Airport. 

He immediately made a claim for Refugee Status. He was successful on that claim. 

3. On December 10, 2002, the Appellant was arrested pursuant to a security certificate 

signed by the Solicitor General of Canada and the Minister of Citizenship and Immigration (the 

“Ministers”) in which they state that Mohamed Harkat is a foreign national who is inadmissible 

to Canada on security grounds. At the time of his arrest the Appellant was married to a Canadian 

citizen, Sophie Harkat, and was working at three jobs. Rather than face the consequences of 

return to Algeria, the Appellant has remained in jail since his arrest, first for the reasonableness 
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hearing and now pending a determination pursuant to Section 115(2) of the Immigration and 

Refugee Protection Act (IRPA) as to whether Canada will deport him to Algeria.  

  Immigration and Refugee Protection Act,  S.C. 2001, c. 27.  

4. The security certificate was referred to Justice Dawson of the Federal Court on December 

10, 2002. An outline of the case against the Appellant, in a document entitled Statement 

Summarizing the Information and Evidence, together with copies of some of the documents 

contained in the reference indexes (the “Summaries”), was provided to the Appellant. 

 
Harkat (Re)(F.C.), [2005] F.C.J. No. 481 at para. 5-6, Dawson J. [Harkat (Re) (F.C.)] 
(Record of the Appellant, Volume I at Tab 7). 
Statement Summarizing the Information and Evidence (Record of the Appellant, Part IV 
at Tab  13). 

 

5. On three subsequent occasions, at the request of the Ministers, the Court received 

information in the absence of the Appellant.  

Harkat (Re) (F.C.),  supr, at para. 7. 

6. Based on the decision of Justice Dawson, the first request resulted in information being 

given to the Appellant as follows: 

…the service was advised by a foreign agency that ‘Abu Zubaida was able 
to identify [Mr. Harkat] by his physical description and his activities, 
including that he operated a guest house in Peshawar, Pakistan in the mid-
1990’s for mujahedeen traveling to Chechnya.’ 

Harkat (Re) (F.C.), supra at para. 8. 

7. The second request related to meetings between the Appellant and the Canadian Security 

Intelligence Service Service (“CSIS” or the “Service”). All of that information was provided to 

the Appellant except the information related to the identification of certain individuals and 

operational details. 

 Harkat (Re) (F.C.), supra at para. 9. 
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8. As a result of the third request, a summary relating to a person named Odeh was provided 

to the Appellant. Justice Dawson indicated that she would make no adverse findings on the basis 

of any information that may have been provided by Odeh. 

Harkat (Re) (F.C.), supra at para. 14-15. 

9. On March 4, 2003 the previous counsel for Mr. Harkat brought a disclosure motion. That 

motion was dismissed on March 7, 2003.  

Harkat (Re) (F.C.), supra at para. 10-11. 
Harkat (Re), [2003] F.C.J. No. 400 (F.C.T.D.) (Record of the Appellant, Volume I at Tab 2). 

10. On July 23, 2003 the previous counsel for Mr. Harkat again requested disclosure. At that 

time leave was given to the Appellant to deliver questions in writing for the purposes of 

clarifying any matter set out in the summaries provided to him. 

Harkat (Re) (F.C.), supra at para. 12. 
Harkat (Re), [2003] F.C.J. No. 1184 (Record of the Appellant, Volume I at Tab 4). 

11. Prior counsel for Mr. Harkat filed two appeals to the Federal Court of Appeal from the 

decisions of Justice Dawson. The first was from Justice Dawson’s refusal to suspend the 

proceedings concerning the reasonableness of the security certificate to allow Mr. Harkat to 

make an application for protection under Section 112(1) of IRPA. The second related to Justice 

Dawson’s refusal to compel the attendance of a CSIS officer to testify regarding the particulars 

contained in the Statement Summarizing the Information and Evidence (supra,) concerning Mr. 

Harkat.  

12. Previous lawyers for the Appellant were very slow in perfecting those appeals. New 

counsel for the Appellant argued those appeals on June 22, 2004 before the Federal Court of 

Appeal. Both appeals were dismissed. 

Harkat v. Canada (Minister of Citizenship and Immigration), [2004] F.C.J. No. 1104 
(F.C.A.) (Record of the Appellant, Volume I at Tab 5).  
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13. Justice Dawson had granted leave to deliver questions in writing for the purpose of 

clarifying any matters set out in the Summaries provided to the Appellant. Pursuant to this Order, 

Paul Copeland, new counsel for Mr. Harkat, sent a 25-page letter to counsel for CSIS on July 8, 

2004. The letter contained 231 questions posed by counsel for the Appellant.  

Harkat (Re) (F.C.), supra at para. 12, 16-17.  
Material Relied Upon in Support of the Amicus Curiae Motion (Record of the Appellant, 
Volume II at Tab 11). 

14. The answers to those questions were provided to the Appellant in a document entitled, 

“Response to Disclosure Request Dated July 8th, 2004 and Subsequent Correspondence.” 

Response to Disclosure Request Dated July 8th, 2004 and Subsequent Correspondence 
(Record of the Appellant, Volume III at Tab 16). 

15. Counsel for the Appellant argued a motion before Justice Dawson in Toronto on 

September 24, 2004 seeking the appointment of John B. Laskin as an amicus curiae or special 

advocate in the case. That motion was dismissed, with reasons given on December 10, 2004. 

Harkat (Re) (F.C.), supra at para. 33. 
Harkat (Re) (F.C.), [2004] F.C.J. No. 2101 (Record of the Appellant, Volume I at Tab 6).  

16. Justice Dawson heard four days of evidence and submissions in this matter relating to the 

reasonableness of the security certificate in Ottawa from October 25-28, 2004.  

17. A “Notice of Constitutional Question” in this matter was filed on November 18, 2004, in 

the Federal Court in Ottawa, on the basis that the security certificate provisions of IRPA are 

unconstitutional in that they do not afford an individual subject to proceedings under them basic 

rights consistent with fundamental and natural justice, and thereby violate s.7 of the Canadian 

Charter of Rights and Freedoms (Charter). In the alternative, it was submitted that the 

application of the security certificate provisions of IRPA to the specific circumstances of this 

case deprived the Appellant of his entitlement to fundamental justice, and violated his 

constitutional rights pursuant to section 7 of the Charter.  

Notice of Constitutional Question (Record of the Appellant, Volume II at Tab 10).  
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Canadian Charter of Rights and Freedoms, Part I of the Constitution of Act, 1982, being 
Schedule B to the Canada Act 1982 (U.K.),1982, c. 11 [Charter]. 

 Harkat (Re) (F.C.), supra at para. 23. 

18. Justice Dawson heard the Constitutional Question and other evidentiary matters relating 

to the reasonableness of the security certificate in Ottawa from December 6-9, 2004. Justice 

Dawson reserved judgment on the constitutional question and on the issue of the reasonableness 

of the security certificate in this case.  

19. Sophie Harkat, wife of the Appellant, had testified before Justice Dawson in 2003 when 

the Appellant was represented by prior counsel. Viva voce evidence was heard before Justice 

Dawson in October and December, 2004 from the Appellant, from a former CSIS officer named 

Jean Luc Marchessault and from Warren Cretes, the lawyer who acted for the Appellant on his 

refugee claim and in relation to the Appellant’s dealings with CSIS. Newspaper articles and 

documents concerning the lack of competence and inefficiencies of CSIS were filed. Documents 

were filed concerning a former CSIS agent, Theresa Sullivan. Numerous documents were filed 

concerning the issue of whether or not the American authorities or their proxies had tortured a 

captured senior Al Qaeda member, Abu Zubaida, whose accounts to a foreign agency were relied 

upon in support of the reasonableness of the security certificate.  

Harkat (Re) (F.C.), supra at para. 102-141. 

20. No evidence, other than a couple of newspaper stories, was presented by counsel for 

CSIS at any time in the hearings in the presence of the Appellant or his counsel. 

21. Justice Dawson’s conclusions are contained in para. 143 of her Judgment dated March 

22, 2005. No evidence had been called in the presence of Mr. Harkat or his counsel that 

supported the findings made in subpara. 1, 2, 3, 6, 8, and 9 of para. 143 of the judgment. As this 

case progresses to the Supreme Court of Canada, the Appellant remains entirely unaware of the 

evidence relied upon to support of the allegations against him, save and except evidence relating 

to lies told by him.     

Harkat (Re) (F.C.), supra. 
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22. Any additional facts that might be required for the hearing of this appeal are set out in the 

decision of Justice Dawson dated March 22, 2005. 

Record of the Appellant, Volume I at Tab 7. 

23. On December 10, 2004, the Federal Court of Appeal decision in the Charkaoui v. 

Minister of Citizenship and Immigration was released. That Court held, in part, that the secret 

evidence, the lack of disclosure of evidence, and the use of ex parte in-camera hearings in 

security certificate proceedings under IRPA did not violate the fundamental justice requirements 

of  s.7 of the Charter. 

Harkat (Re) (F.C.), supra at para 26.  
Charkaoui v. Minister of Citizenship and Immigration, [2004] FCJ No. 2060 [Charkaoui]. 
 

24. Justice Dawson dismissed the Appellant’s application for constitutional relief on March 

22, 2005. 

Harkat (Re) (F.C.), supra at para. 34.  

25. On August 25, 2005, the Supreme Court of Canada granted leave to appeal in the 

Charkaoui case. 

26. The Federal Court of Appeal heard the appeal from the decision of Justice Dawson on 

September 6, 2005. Judgment dismissing the appeal was delivered from the Bench on that day. 

Harkat (Re), [2005] F.C.J. No. 1467 (F.C.A.) Richard C.J. (Record of the Appellant, 
Volume I at Tab 8). 

27. Leave to appeal from the decision of the Federal Court of Appeal dated September 6, 

2005, was granted by the Supreme Court of Canada on January 19, 2006. 

Harkat (Re), [2005] S.C.C.A. No. 478.(Record of the Appellant, Volume II at Tab 9). 
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28. The following information relates to matters that occurred after the judgment of Justice 

Dawson dated March 23, 2005. It is the view of the Appellant that these matters are relevant to 

the issues before this Court. 

29. Almost immediately after the decision of Justice Dawson, the Appellant received a notice 

requiring him to make submissions to Canada Border Services Agency (the “CBSA”) pursuant to 

s.115(1) and (2)(b) of IRPA. The Appellant’s preliminary submissions were made on April 21, 

2005. Those submissions contained opinions from two experts on the political situation in 

Algeria. Both experts were of the opinion that it was more likely than not that if the Appellant 

was returned to Algeria he would be tortured or killed. The draft Memorandum prepared for the 

Minister’s Delegate was provided to the Appellant in late October 2005. That draft 

Memorandum expressed the opinion that the Minister’s Delegate should decide to have the 

Appellant returned to Algeria. The Appellant's final submissions to the Minister’s Delegate were 

submitted on December 12, 2005. By letter dated March 7, 2006, counsel for the Appellant was 

advised that a Minister’s Delegate had been appointed. 

                       Submissions to the Minister’s Delegate Pursuant to Section 115 of IRPA (Record of the 
Appellant, Volume IV at Tab 18). 

 

PART  II:  QUESTIONS IN ISSUE 

30. The primary issue in this appeal is whether the procedures set out in ss. 78-80 of IRPA 

meet the standard of fundamental justice within the meaning of s.7 of the Charter. If the 

procedures under ss. 78-80 of IRPA infringe s.7 of the Charter, whether that infringement is a 

reasonable limit prescribed by law which can be demonstrably justified in a free and democratic 

society under s.1 of the Charter. 

31. It is the position of the Appellant that ss. 78-80 of IRPA violate the right of the Appellant 

to life, liberty and security of the person and the right not to be deprived thereof except in 

accordance with the principles of fundamental justice. This infringement is not a reasonable limit 

on the Appellant’s rights and cannot be justified under s.1 of the Charter. 
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PART  III:  STATEMENT OF ARGUMENT 

Summary of the Appellant’s Position 

32. The procedures mandated by ss. 78-80 of IRPA constitute an infringement on the liberty 

interests of the Appellant, and similarly situated persons (“potential deportees”) because such 

persons are subject to arrest and detention pending deportation (as the Appellant has been). The 

procedure also infringes their interests in life and in security of the person under s.7 of the 

Charter, because upon removal from Canada they are likely to face the prospect of execution, 

torture and other grave consequences.  

33. These infringements of constitutionally protected interests, under the IRPA security 

certificate procedure, violate the principles of fundamental justice in the most elementary sense – 

they deprive potential deportees whose life may be at stake of a meaningful opportunity, 

personally or through counsel, to confront the case against them. This is a context in which the 

principles of fundamental justice demand a high level of procedural protection for potential 

deportees, including the basic right to know the evidence against them and to challenge its 

accuracy.  

34. The claim of the government is that national security imperatives compel a departure 

from the model of procedural fairness that would otherwise accompany a determination such as 

the deportation of a permanent resident, or the deportation of a successful refugee claimant who 

has been a long time resident in Canada, to a malign future in another country. That is a claim 

that should not be assessed under s.7 as an inherent limit on the content of fundamental justice, 

but under s.1, subject to the strict scrutiny of the Oakes test. In this context, even if the state’s 

claimed need for secrecy and confidentiality are legitimate, the procedures under IRPA 

manifestly do not impair the rights of potential deportees to the minimum degree necessary. 

They accordingly cannot be justified in a free and democratic society.  

R. v. Oakes, [1986] 1 S.C.R. 103. 
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35. This factum will address the issues on appeal in five areas:  

(i) the framework of analysis and why the claim that secrecy is essential should be 

considered under s.1 of the Charter; 

(ii) the government’s claim that national security demands the procedures in ss.78-80;  

(iii) the incompatibility of ss.78-80 with s.7 of the Charter and the availability of 

superior alternative procedures;  

(iv) the failure of the procedures in ss.78-80 to satisfy a test of minimal impairment 

under s.1 of the Charter; and 

(v) the appropriate remedy. 

A. The Framework of Analysis: Section 7 and Section 1 of the Charter 

36. It is clear that s.7 of the Charter is engaged by the consequences facing potential 

deportees where security certificates are invoked. Such persons are within the ambit of s.7 

simply by virtue of their presence in Canada and the initiation of legal proceedings against them. 

The Appellant has spent more than three years in a Canadian detention centre, without bail, 

rather than acquiesce in a deportation that may cost him his life, or expose him to torture.  

Singh v. Canada (Minister of Employment and Immigration), [1985] 1 S.C.R. 177 at 204-
205, 208 [Singh].   
Canada (Minister of Employment and Immigration) v. Chiarelli, [1992] 1 S.C.R. 71 at 
741-742, 744 [Chiarelli].  

37.  This setting also engages the protected interests under s.7 in a particularly powerful way. 

It is difficult to conceive of an area in which the law would more properly insist on elevated 

procedural safeguards for a litigant; the consequences for a potential deportee are no less than 

those faced by an accused in the most serious criminal prosecution and may be far greater. If 

national security and other alleged imperatives were set aside, and the matter considered on its 

intrinsic merits, there would be no question that these potential deportees ought to be entitled to 

the basic procedural rights that ss.78-80 strip from them. Most fundamentally, they would be 

entitled, at least through counsel, to know the case made against them and to address it before the 

decision-maker, by cross-examination (where witnesses are available) and through adducing 

contrary evidence and making argument. Those rudiments of the adversarial system are 
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effectively eradicated by ss.78-80 and no comparable substitutes are put in place. The interests of 

the potential deportee are left to the good will of the decision-maker and such inquiries – 

necessarily uninformed – as he or she sees fit to make. 

                     Suresh, supra at para. 51-76.      
 Blencoe v. British Columbia (Human Rights Commission), [2000] 2 S.C.R. 307 at para. 
45-57. 

38. Accepting that national security interests are capable of justifying a diminution of 

procedural rights, it is apparent that whether this can and should happen ought to be weighed 

under s.1 of the Charter, and not serve as an implicit limit on the content of the right itself under 

s.7.  

39. In Suresh this Court considered whether the procedures under s. 53(1)(b) of the 

Immigration Act violated the s.7 guarantee of fundamental justice and whether the violation of 

Mr. Suresh’s s.7 rights was justified as a reasonable limit under s.1 of the Charter. This is the 

approach to the present appeal that best preserves the integrity of the Charter and ensures that 

extraordinary claims in support of the derogation of rights are subjected to appropriate scrutiny. 

Immigration Act, R.S.C. 1985, c. I-2. 
Suresh, supra at para. 128.   

40. In its recent judgment in R. v. Malmo-Levine, this Court addressed the interplay between 

s.1 and s.7 where the government claims that a pressing public policy concern justifies shrinkage 

of the inherent content of the “principles of fundamental justice.” The Court held that the 

definition of the principles of fundamental justice does not include a balancing of societal and 

individual interests nor reflect an attempt to “strike the right balance”:  

The balancing of individual and societal interests within s.7 is only 
relevant when elucidating a particular principle of fundamental justice. 
As Sopinka J. explained in Rodriguez, supra, “In arriving at these 
principles of fundamental justice a balancing of the interest of the state 
and the individual is required” (pp. 592-93 (emphasis added). Once the 
principle of fundamental justice has been elucidated, however, it is not 
within the ambit of s.7 to bring into account such “societal interests” as 
healthcare costs. Those considerations will be looked at, if at all, under 
s.1. As Lamer C.J. commented in R. v. Swain, [1991] 1 S.C.R. 933, at p.  
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977:  

It is not appropriate for the state to thwart the exercise of 
the accused’s right by attempting to bring societal interests 
into the principles of fundamental justice and thereby limit 
an accused’s s.7 rights. Societal interests are to be dealt 
with under s.1 of the Charter where the Crown has the 
burden of proving that the impugned law is demonstrably 
justified in a free and democratic society.   

 R. v. Malmo-Levine; R. v. Caine, [2003] 3 S.C.R. 571[Malmo-Levine]. 

41. Accordingly it is submitted that the Court should address the demands of fundamental 

justice in this legal setting divorced from the state’s claims that are said to limit the rights of 

potential deportees, and then evaluate those claims under s.1. The question under s.7 is, 

accordingly: what level of procedural participation and protection should be afforded a person 

facing detention, and other grave personal consequences, when he or she is ordered deported as a 

potential threat to national security?  After the generally appropriate procedures are defined, the 

question under s.1 is whether the many limits on these procedures prescribed by ss.78-80 of 

IRPA can be justified in a free and democratic society because of the need to preserve the 

secrecy of intelligence-gathering sources and methods. These two questions should not be 

conflated. 

42. This approach is not only consistent with the text and structure of the Charter, it is also 

the approach most responsive to the challenge articulated by this Court in Suresh, set out at the 

beginning of this factum. Section 1 provides the ideal vehicle for assessing the requirements of 

national security in an atmosphere where cherished rights are easily seen as logistical 

inefficiencies and fairness often gives way to fear. An analysis that segregates the definition of a 

right from the state’s claim to negate or circumvent the right brings both into sharp relief. 

Blurring the two analyses allows for the gradual contraction of liberty while preserving the 

illusion that nothing has changed.  
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B. The National Security Trump Card 

(i)  The Historical Perspective 

43. Whether the analysis is ultimately conducted under s.7, or under the more demanding 

criteria of s.1, the central issue in this case remains what the government may justify in the name 

of national security. It claims to be able to justify a hearing about a life-altering (and perhaps 

life-ending) determination with the subject of that determination, and his lawyer, denied access 

to the information on which the decision will be based. That claim should, in a free and 

democratic society (if the Court considers the issue under s.1), or in a society that values 

fundamental justice (if the analysis is entirely under s.7) attract the most careful scrutiny.  

44. History has revealed the dangers inherent in accepting unchallenged evidence that is 

cloaked in the protections associated with national security matters. The judiciary should be wary 

of the tendencies towards abuse that have plagued cases in which national security claims are 

made. 

45. In virtually all cases where national security is cited to curtail rights, governments of free 

and democratic societies have claimed a need for confidentiality. While the courts have generally 

deferred to governments on this issue, the reality is that national security claims and privilege 

claims have frequently been made to shield government or government officials from appropriate 

and necessary oversight. Assertions of a need for confidentiality are, by their nature, susceptible 

to misuse. Examples abound. In the Watergate and Iran-Contra Investigations, national security 

was invoked to inhibit examination of serious official crimes. National security has been cited to 

prosecute a newspaper (The Toronto Sun under the Official Secrets Act in this country) and to 

ban publication of discomfiting secrets (Mark Shayler, a former MI-5 employee in the United 

Kingdom; Peter Wright’s book Spycatcher). Intelligence and security agencies have been 

misused to advance political interests (see the McDonald Commission Report Concerning 

Certain Activities of the RCMP, as well as the Keable Inquiry); to protect purely personal 

interests (such as the recent prosecution of twelve men in France for illegally eavesdropping, 

ostensibly to combat terrorism, but in reality to preserve embarrassing personal secrets for the 

late French president, Francois Mitterrand); and to stifle dissenters and reformers (notably the 
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FBI’s prolonged effort Cointelpro (Counter Intelligence Program) under Director J. Edgar 

Hoover to target many Americans, including Martin Luther King Jr.). Whenever this happens, it 

has the appearance of a carefully considered official measure, conceived by responsible civil 

servants, and introduced to further the public interest. Hidden abuses of the national security 

prerogative do not announce themselves but become apparent only when exposed to daylight.  

46. The McDonald Commission Report captured the lesson taught by these and similar cases: 

The modern history of western democracies has revealed that there is a 
danger of secret intelligence agencies being used by the government of the 
day for narrowly partisan purposes, or to serve the personal interests of 
political leaders rather than the security of the nation. To avoid this danger 
and to strengthen public confidence in the integrity of the security 
intelligence operations and their direction by governments, provision must 
be made for independent review of security activity. 

Canada, Commission of Inquiry Concerning Certain Activities of the Royal Canadian 
Mounted Police, Freedom and Security Under the Law, Second Report, vol. 2 (Canadian 
Government Publishing Center, 1981) at 841, para. 3 [McDonald Commission Report]. 

47. The best argument for close examination of claims that national security trumps 

individual rights is the experience of our own country, and of our allies. 

48. It is easy, and perhaps comforting, to count on public officials to protect us from 

shadowy foreign menaces. Many Courts have substituted confidence in the good faith of officials 

for insistence on the rule of law. The high water mark of reflexive deference by the courts to the 

Executive  respecting claims of national security in immigration cases is the decision of Lord 

Denning in R. v. Home Department, ex parte Hosenball. Mr. Hosenball, a journalist and an 

American citizen traveling on a visitor’s visa, was ordered deported from England. He had 

written an article about communications monitoring by the government, through the Government 

Communications Headquarters (“GCHQ”) – an ultra secret government agency. Lord Denning 

upheld the dismissal of the certiorari application brought by counsel for Mr. Hosenball. Lord 

Denning referred to the statement of the Home Secretary: 

This statement is couched in official language: but translated into plain 
English it means that the Secretary of State believes that Mr. Hosenball is 
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a danger to this country. So much so that his presence is unwelcome and 
he can no longer be permitted to stay. This belief is founded on 
confidential information which has been placed before the Home 
Secretary. It is to the effect that Mr. Hosenball is one of a group of people 
who are trying to obtain information of a very sensitive character about 
our security arrangements. Their intention is to publish it, or some of it, in 
a way that will imperil the lives of the men in our secret service. The 
crucial charge against him is that he has ‘information prejudicial to the 
safety of servants of the Crown’ and is proposing to publish it. If that 
charge be true, he should certainly be deported. We cannot allow our 
men’s lives to be endangered by foreigners. 

R. v. Secretary of State for the Home Department, ex parte Hosenball, [1977] 3 All E.R. 
452 (C.A.) at 456 [Hosenball]. 

49. Lord Denning continued at 457, addressing the extraordinary nature of cases involving  

matters of national security: 

But this is no ordinary case. It is a case in which national security is 
involved and our history shows that, when the state itself is endangered, 
our cherished freedoms may have to take second place. Even natural 
justice itself may suffer a set-back. Time after time Parliament has so 
enacted and the courts have loyally followed. In the First World War, in R. 
v. Halliday, Lord Finley LC said:   

‘The danger of espionage and damage by secret agents…had to be 
guarded against.’ 

In the second World War in Liversidge v. Anderson Viscount Maugham 
said: 

‘There may be certain persons against whom no offence is proved 
nor any charge formulated, but as regard to him it may be 
expedient to authorize the Secretary of State to make an order for 
detention’ 

This was said in a time of war. But times of peace hold their 
dangers too. Spies, subverters and saboteurs may be mingling 
among us, putting on a most innocent exterior. They may be 
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endangering the lives of the men in our secret service as Mr. 
Hosenball is said to do.1 

50. In conclusion, Lord Denning said at 461: 

There is a conflict here between the interest of national security on the 
one hand and the freedom of the individual on the other. The balance 
between the two is not for a court of law. It is for the Home Secretary. He 
is the person entrusted by Parliament with the task. In some parts of the 
world national security has on occasion been used as an excuse for all 
sorts of infringements of individual liberty. But not in England (emphasis 
added). Both during the wars and after them, successive Ministers have 
discharged their duties to the complete satisfaction of the people at large. 
They have set up advisory committees to help them, usually with a 
chairman who has done everything he can to ensure that justice is done. 
They have never interfered with the liberty or freedom of movement of 
any individual except where is absolutely necessary for the safety of the 
state. In this case we are assured that the Home Secretary himself gave it 
his personal consideration, and I have no reason whatsoever to doubt the 
care with which he considered the whole matter. He is answerable to 
Parliament as to the way in which he did it and not to the courts here.  

Hosenball, supra [emphasis added]. 

51. Mark Hosenball is now a senior reporter for Newsweek magazine. He has contributed 

important journalist work on the American response, through intelligence and military 

operations, to the terrorist attacks of September 11, 2001. It is work that should be valued in a 

free and democratic society. Some of Newsweek articles he contributed to were filed before 

Justice Dawson in this case in support of the position that the accounts of Abu Zubaideh had 

been obtained through torture. Questions arise from Mr. Hosenball’s summary treatment by the 

British Courts based on Lord Denning’s anodyne assumption about official good faith. Had Mr.  

Hosenball done anything to threaten national security? Or rather, had his research turned up 

information that would embarrass senior officials and the GCHQ should the public become 

aware of the extent to which the government was monitoring private communications allegedly 

in the name of national security? The procedures adopted to deport Mr. Hosenball prevented 
                                                   

1 Interestingly, in Hosenball, Lord Denning went on to make reference at p.457 to the European Commission of Human 
Rights decision in the Agee case. Philip Agee was a former CIA operative whose book Inside the Company provided 
details of CIA criminality and misdeeds which were highly embarrassing to the CIA. It was as a result of Mr. Agee’s 
book, and his subsequent work, that more meaningful congressional oversight was placed on the activities of the CIA. 
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these questions from being asked or answered. They are important questions that cannot be 

skirted by a presumption that cabinet ministers act fairly and decide correctly. 

              Record of the Appellant, Volume II at Tab 11(B), pp. 221, 240, 243.  

52. There is an extraordinary price paid not only by litigants but also by the public when 

serious questions are raised about the invocation of national security, and procedures to answer 

those questions are pre-empted. It is respectfully submitted that the procedures under the relevant 

provisions of IRPA make it virtually impossible for a Court to examine this case to determine 

whether there was a legitimate basis for the Appellant to have been denied access to information 

and to any meaningful participation in the process before the Court. 

(ii)  The False Dichotomy Between Public and Individual Interests 

53. Arguments about the constitutionality of ss.78-80 of IRPA presume that the interest of 

potential deportees in due process is sharply poised against a broader societal interest in swift 

and efficient procedures that preserve the secrecy of witnesses and investigative methods. This 

tension between social interests and individual rights is then evaluated against the backdrop of 

the catastrophic threat of terrorism, pointing to the conclusion that individual rights must give 

way to competing social interests. This calculus permeates legislative debate about coercive or 

intrusive anti-terror measures, and often the judicial treatment of such measures. In its judgment 

in Charkaoui (Re), the Federal Court of Appeal placed explicit reliance on the House of Lords 

judgment in Home Department v. Rehman, in which the terrorist attacks of September 11, 2001, 

were permitted to shape judicial scrutiny of legislative and executive actions derogating from 

traditional legal rights.  

Charkaoui, supra at para. 66-67,84.    
Secretary of State for the Home Department v. Rehman (AP), [2001] UKHL 47. 
 

54. It is submitted that this tension is an artificial creation, designed to make observance of 

legal and constitutional rights appear to be an unaffordable indulgence in the fight against terror. 

In so far as societal interests shape the discussion of this issue (under s.7 or under s.1) the Court 
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should appreciate the extent to which societal interests conform to, and supplement, the legal 

rights of persons such as these Appellants. The purpose of adversarial procedures, with 

disclosure and the meaningful participation of counsel, is not simply to ensure fairness to 

individual litigants against the government. Rather, those procedures, which have been part of 

our law for generations, contribute to accurate fact-finding and correct decision-making. That is 

not simply a personal interest of a litigant but a vital societal interest as well. There can be no 

doubt about the utility of counsel in testing the government’s evidence, probing its weaknesses, 

and searching for other evidence that clarifies or refutes it. This role is important not only for 

advancing a litigant’s adversarial position but also for discovering the truth, when officials, well-

intentioned or otherwise, have missed it. When procedures are adopted that depart from the 

optimum model of truth-determination, the loss is not that of the litigant alone – though his loss 

is profound – but of society as well.  

55. Society’s interest in employing the best available truth-determining mechanisms is 

greatly elevated in the tumultuous struggle against terrorism. Judicial errors are, with the passage 

of time, frequently exposed and publicized. When that happens there is a regrettable loss of 

public confidence in judicial and executive institutions. In the present context, the cost of error 

may frequently be torture or death in a country to which a deportee is sent. Nothing is so likely to 

undermine the public’s will to underwrite the fight against terror, or its acceptance of sacrifices 

to win that fight, as errors by the Executive, mistakenly endorsed by the Judiciary, through 

reliance on procedures that deprive judges of their best method of truth-detection. 

56. Such errors will inevitably have more than domestic impact. The events of September 11, 

2001 are well within the scope of judicial notice, but so are the social phenomena that gave rise 

to those attacks, and to later acts of terrorism. Incidents in which allies of Canada have been 

perceived to treat detainees unfairly or cruelly have prompted world-wide protest and reaction. 

The climate of antagonism and mistrust that follows these incidents impairs the struggle against 

terrorism and fortifies the terrorists. These are well-recognized and widely observed effects. 

Society’s interest in making sound decisions about the fate of these men in Canadian custody is 

profound. That interest extends far beyond fairness to individuals named in security certificates 

and includes the way in which our country will be perceived around the world, including by 
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those who might consider doing us harm. The employment of second-rate procedures, and the 

erroneous decisions that result, will ultimately do a great disservice to Canadian society. The 

dichotomy between society’s interests and the Appellants’ interests in this respect is facile but 

false. In this context, as in so many others, the best practices are best for everyone.     

57. Stanley A. Cohen in his very recent book Privacy, Crime and Terror – Legal Rights and 

Security in a Time of Peril wrote the following: 

The question these judgments [Ruby, Charkaoui, and Harkat] attempted 
to settle still persists at that time of this writing. Ultimately, the 
underlying issue of public confidence in the integrity of process still 
hangs in the air notwithstanding the strong and able argumentation of 
these jurists. 

Are we expecting too much of our judges? Is the image of judicial 
neutrality and impartiality becoming stained by the necessity for one-
sided (ex parte), closed (in camera) and secret national security 
proceedings? Is the public interest better served on occasion by the 
introduction of novel variations into the traditional adversary system? We 
all recognize the importance not only of doing justice but of having 
justice seen to be done. Yet in national security matters, judges of the 
Federal Court are often put in the unenviable position of having to render 
judgments at in camera proceedings that are based upon evidence that is 
inaccessible not only to the affected party but also to the general public 
and to the media. It is said that democracy and the principle of openness 
are damaged by these measures and a real question arises as to whether a 
greater degree of public confidence in the process could be purchased by 
adopting additional procedural protections such as special advocate or 
amicus curiae. 

Stanley A. Cohen, Privacy, Crime and Terror (Markham,Ontario: LexisNexis 
Butterworths, 2005) at 330 [footnotes omitted].  

58. It is submitted that these historical and policy considerations should encourage this Court 

to take a critical and careful approach to the argument that national security demands that rights 

be diminished under s.7, or circumvented under s.1, of the Charter.  
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C. IRPA Violates Section 7 of the Charter 

(i)  Decided Cases and Fundamental Justice 

59. Throughout this litigation, and in Ahani v. Canada and Charkaoui, the Courts below have 

cited the decision of this Court in Canada v. Chiarelli as a prophylactic against constitutional 

scrutiny of the procedures related to ministerial certificates denying rights to potential deportees. 

In so doing it is submitted they have erred. In Chiarelli, the Appellant had been ordered deported 

after a fair hearing at which the full panoply of legal rights and procedural rights was made 

available to him, because of his violations of Canadian criminal law, which disqualified him 

from permanent resident status. A security certificate was issued only to disentitle him to an ex 

gratia hearing on compassionate grounds to which he was not constitutionally entitled. The 

present case is very different. The Appellant is a long time resident of Canada, a successful 

refugee claimant, a status in which he and his family have a vital continuing interest. Outside of 

the security certificate process, he has not been shown to have done anything that in law 

disentitles him to remain in Canada, comparable to the convictions proved against Mr. Chiarelli. 

In this case the very essence of the reasons for the Appellant’s deportation are the subject matter 

of the certificate. That is a critical distinction from a case where the feature that disqualifies a 

permanent resident from remaining in Canada has been proved in a full and fair hearing, and a 

security certificate was issued only to deny him an appeal on discretionary grounds.  

Chiarelli, supra at 741-42,744.  
Charkaoui, supra. 

                            Ahani v. Canada, [1996] F.C.J. No. 937 at para. 1, (F.C.A.) [Ahani]. 
                            Ahani v. Canada (T.D.), [1995] 3 F.C. 669 at para. 38 McGillis J. 

60. Chiarelli is helpful in its recognition that “the scope of the principles of fundamental 

justice will vary with the context and the interests at stake” and that “certain procedural 

protections might be constitutionally mandated in one context but not in another.”  

Chiarelli, supra at 743 [emphasis added]. 

61. The contextual approach to fundamental justice was previously endorsed by this court. In 

Singh v. Canada, Beetz J. stated, at p. 229: 
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…the most important factors in determining the procedural content of 
fundamental justice in a given case are the nature of the legal rights at 
issue and the severity of the consequences to the individuals concerned. 

 Singh, supra. 

62. In this context, the following features should govern the extent of procedural protection 

afforded to the Appellant, and potential deportees in his position:  

(i) The Appellant’s personal and familial interest in his status as a successful refugee 
claimant in Canada; 

(ii) The risk – far beyond those facing most deportees – that if removed from Canada he 
will face dreadful and perhaps fatal consequences;  

(iii) The reality that, in contrast to persons deported for proven criminal activity, all of 
the allegations that support the Appellant’s removal are based on the security 
certificate; he is not alleged to have been convicted of a crime and has had no 
hearing where he was permitted to confront the essential allegations against him, and 
the evidence supporting them; 

(iv) The fact that the security certificate in this case, if sustained as reasonable, deprives 
the Appellant of his ability to remain in Canada; in Chiarelli the certificate deprived 
the deportee only of an appeal on discretionary grounds; and 

(v) The likely value to truth-determination of meaningful adversarial procedures. There 
is no context in which the capacity of the adversarial process to identify false 
evidence or correct misleading inferences is as likely to assist a fact-finder as this 
one.  

63. It is accordingly submitted that, looking at the interests at stake and the context in which 

they arise (and at this stage setting aside national security claims) the principles of fundamental 

justice demand a procedure that includes the procedural rights denied to the Appellant, and other 

potential deportees, by ss.78-80 of IRPA. 

64. In both Ahani and Charkaoui the Federal Court of Appeal reached its decision on 

fundamental justice without factoring in s.1 of the Charter. In effect the Federal Court of Appeal 

held that in national security matters fundamental justice does not require that the person 

concerned or his counsel, or anyone representing his interest, has an opportunity to know the 



- 21 -  
 

case against the person, to test the case and the evidence through cross-examination, or to be 

aware of issues in the case about which the person concerned might or should call evidence.     

65. It is respectfully submitted that the Federal Court of Appeal erred in Charkaoui, and in 

this case, in ruling that the procedures under ss.78-80 of IRPA did not violate the right of the 

Appellant to life, liberty, and security of the person and the right not to be deprived thereof 

except in accordance with the principles of fundamental justice. 

66. The approach to this issue in Ahani and Charkaoui is not compatible with the approach 

taken to fundamental justice by this Court in Singh. In this case Justice Wilson dealt with the 

procedural entitlement of persons who were applying for refugee status, at para. 59-62:  

¶ 59… I am of the view that where a serious issue of credibility is 
involved, fundamental justice requires that credibility be determined on 
the basis of an oral hearing…   I find it difficult to conceive of a situation 
in which compliance with fundamental justice could be achieved by a 
tribunal making significant findings of credibility solely on the basis of 
written submissions.  
 
¶ 60     … My greatest concern is (…) with the inadequacy of the 
opportunity the scheme provides for a refugee claimant to state his case 
and know the case he has to meet.  
 
¶ 61      It seems to me that the basic flaw in Mr. Bowie's characterization 
of the procedure under ss. 70 and 71 is his description of the procedure as 
non-adversarial.  It is in fact highly adversarial but the adversary, the 
Minister, is waiting in the wings.  What the Board has before it is a 
determination by the Minister based in part on information and policies to 
which the Appellant has no means of access that the Appellant for 
redetermination is not a Convention refugee. The Appellant is entitled to 
submit whatever relevant material he wishes to the Board but he still faces 
the hurdle of having to establish to the Board that on the balance of 
probabilities the Minister was wrong.  Moreover, he must do this without 
any knowledge of the Minister's case beyond the rudimentary reasons 
which the Minister has decided to give him in rejecting his claim.  It is this 
aspect of the procedures set out in the Act which I find impossible to 
reconcile with the requirements of "fundamental justice" as set out in s. 7 
of the Charter.  
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¶ 62      … It seems to me that, as a matter of fundamental justice, a 
refugee claimant would be entitled to discovery of the Minister's case 
prior to such a hearing. …  
 
¶ 63      Under the Act as it presently stands, however, a refugee claimant 
may never have the opportunity to make an effective challenge to the 
information or policies which underlie the Minister's decision to reject his 
claim.    
 
Singh, supra. 
Ahani, supra. 
Charkaoui, supra. 

67. The other justices of the Court concluded that s. 2(e) of the Canadian Bill of Rights, which 

requires “a fair hearing in accordance with the principles of fundamental justice,” was violated by 

the procedure then followed under the Immigration Act; they held that an oral hearing was 

required for refugee claimants. 

 Immigration Act, supra at page 11. 
Singh, supra.    

68. The insistence in Singh on “discovery of the Minister’s case” and the opportunity to make 

an effective challenge to it, signal a baseline of procedural participation that ss.78-80 of IRPA 

deny. There can be no principled reason why the rights of potential deportees named in security 

certificates should be less than the rights of refugee claimants. There is likely more at stake for 

persons such as the Appellant and their meaningful participation is at least as likely to yield 

evidence that addresses the allegations against them and contributes to accurate fact finding.  

69. If the question is considered in principle – which this Court is free to do – it is apparent 

that the consequences for the Appellant and other potential deportees tell in favour of procedural 

protections significantly greater than those provided by ss.78-80 of IRPA.  No one is better 

situated than the subject, or his counsel, to point to flaws in the government’s evidence and no one 

is more motivated, or better equipped, to search for evidence that refutes that case. A judge, 

however diligent, is not a substitute for the safeguards of the adversarial process. He or she may 

be able to identify patent gaps or contradictions in an evidentiary record but will have no means of 

recognizing when an allegation that looks plausible is simply and provably wrong. That is the role 

of an advocate tasked with presenting the opposing side of a dispute. It is not compatible with the 
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function of an adjudicator.   

(ii)  The Inadequacy of the Present Procedure 

70. This is not simply an abstract argument. It is also the experience of judges compelled to 

fulfill this awkward dual function. On March 25-26, 2002, a conference was held in Montreal at 

the Canadian Institute for the Administration of Justice, entitled “Terrorism, Law and 

Democracy.” At that conference the Honourable James K. Hugessen spoke frankly about the 

security certificate process in the Federal Court: 

All the national security functions which are laid on the Federal Court 
have this in common: … a judge of the Court sitting alone in what are 
called hearings, but they are held in the absence of one of the parties… 
That is to say ex parte so that the judge may, if he or she sees fit, take 
communication of the evidence, the information which is said to be too 
sensitive to be allowed to be revealed to the person concerned and not 
only evidence, but also argument which may rely on the evidence or may 
deal with matters which may be too sensitive to be revealed to the public. 

This is not a happy posture for a judge, and you are in fact looking at an 
unhappy camper when I tell you about this function. Often, when I speak 
in public I make the customary disavowal that I am not speaking for the 
Court and I am not speaking for my colleagues but I am speaking only for 
myself. I make no such disavowal this afternoon. I can tell you because 
we talked about it, we hate it… We do not like this process of having to 
sit alone hearing only one party, and looking at the materials produced by 
only one party… If there is one thing that I learned in my practice at the 
Bar, and I have managed to retain it through all these years, it is that good 
cross-examination requires really careful preparation and a good 
knowledge of your case. And by definition, judges do not do that… we do 
not have any knowledge except what is given to us and when it is only 
given to us by one party we are not well suited to test the materials that 
are put before us. 

We greatly miss, in short, our security blanket which is the adversary 
system that we were all brought up with and that, as I said at the outset, is 
for most of us, the real warranty that the outcome of what we do is going 
to be fair and just… it might be helpful if we created some sort of system 
somewhat like the public defender system where some lawyers were 
mandated to have full access to the CSIS files, the underlying files, and to 
present whatever case they could against the granting of the relief 
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sought… I am not sure what the judges of the Federal Court are doing in 
this picture and if I may be forgiven for using the expression, I sometimes 
feel a little bit like a fig leaf. 

James K. Hugessen, Conference on “Terrorism, Law and Democracy”,  Canadian 
Institute for the Administration of Justice, Montreal 2002.  

71. It is respectfully submitted that these comments of Justice Hugessen are indicative of the 

fact that the procedure mandated by the IRPA legislation does not meet the requirements of 

fundamental justice. 

72. In evaluating IRPA’s procedures, and the Federal Court’s discomfort with them, it is 

helpful to reflect on the role of counsel in the classic adversarial process and what is lost to both 

fairness and sound decision-making when that role is neutered by legislation such as this. Within 

the adversarial process at common law, each party to an issue is represented by counsel and that 

counsel participates throughout the proceedings. In security certificate cases, uniquely, the 

person concerned and his counsel are denied access to almost all of the relevant material. It is 

expected that the presiding Judge will attempt to carry out all of the functions that are normally 

carried out by counsel acting for a person in any contentious adversarial context. 

73. The normal functions of counsel include, 

a. seeking through cross-examination to test the quality and accuracy of evidence called 
by the other party; 

b. carrying out research, and if necessary, hiring assistants and/or experts to assist in that 
research for the purpose of acquiring background information that will make the 
cross-examination more effective; 

c. seeking evidence that may contradict or clarify evidence called by the other party in 
the case; 

d. in national security cases, ascertaining whether evidence or information relied upon 
by the government was obtained by torture, and if it appears that the evidence or 
information was obtained in that manner, seeking the exclusion of such evidence; 

e. if evidence or information has been obtained from informants, where possible, 
ascertaining the circumstances in which those informants came to cooperate with the 
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authorities; counsel would also attempt to ascertain from his client whether there exist 
any circumstances that would lead the informants to be less than truthful or accurate 
in the information they provided to CSIS or other intelligence agencies; 

f. in a normal case, reviewing with the client all of the evidence presented by the other 
side and then seeking to ascertain what contrary evidence could be presented to the 
Court, either through his client or through other witnesses. 

74. When these roles are rendered meaningless, or impossible of fulfillment, there is little left 

but the shell of the adversarial process. Though this may suit the purposes of a government intent 

on holding information safe from scrutiny, it serves the interest of no one else – not the potential 

deportee whose future hangs in the balance; not the judge who must rule without the tools 

usually available to make decisions; and not the public who recognize the great importance of 

getting these decisions right.  

D. The Existence of a Superior Alternative 

(i)  The Amicus or Special Advocate Process  

75. Counsel for the Appellant sought to have an amicus curiae, a lawyer with top national 

security clearance, appointed to assist the Court in ascertaining whether the certificate in this 

case was reasonable. The Court rejected the application. In her reasons, released December 10, 

2004, Justice Dawson, citing Ahani, stated at para. 40 that any violation of the Appellant’s rights 

that might entitle him to have an amicus curiae appointed did not arise from the legislative 

scheme under the IRPA, but could potentially flow from the particular circumstances of the case. 

However, at para. 41, Justice Dawson held that the appointment of an amicus curiae was 

unnecessary -- that the Court was capable of properly balancing and protecting the Appellant’s 

rights in the particular circumstances of this case so as to provide him with a hearing that 

conforms with the principles of fundamental justice. 

Harkat (Re) (F.C.), [2004] F.C.J. No. 2101 (Record of the Appellant, Volume I at Tab 6).  

76. It is submitted that this conclusion is one that a judge in Justice Dawson’s position is 

singularly ill-equipped to reach. Judges usually rule on the inferences to be drawn from evidence 

they actually hear. A judge attempting to decide if she is at a disadvantage as a result of what she 
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does not hear - because the party does not know what to tell her, and she does not know what to 

ask - can scarcely decide in a convincing fashion on whether the removal of adversarial 

protections has impaired her ability to do justice.  

77. Procedures in the United Kingdom were, until ten years ago, comparable to Canada’s. 

But Chahal v. United Kingdom changed the law. Mr. Chahal had no success in the English 

courts but when his case reached the European Court of Human Rights, that court ruled that the 

procedure followed in the United Kingdom was inadequate pursuant to the Convention for the 

Protection of Human Rights and Fundamental Freedoms signed at Rome in November 1950. 

Chahal v. United Kingdom (22414/93), [1996] ECHR 54 (15 November 1996) [Chahal]. 

78. As a result of the decision in Chahal, the government of the United Kingdom created the 

Special Immigration Appeals Commission (SIAC). Under the SIAC procedure a security cleared 

Special Advocate is appointed and that Special Advocate argues the case before SIAC.The 

European Court of Human Rights in Chahal misconstrued the position in Canada in a manner 

which, it may be hoped, was prescient. The Court said, at para. 144: 

… Under the Canadian Immigration Act,1976, a Federal Court judge holds 
an in camera hearing of all the evidence, at which the Appellant is 
provided with a statement summarizing, as far as possible, the case against 
him or her and has the right to be represented and to call evidence. The 
confidentiality of security material is maintained by requiring such 
evidence to be examined in the absence of both the Appellant and his or 
her representative. However, in these circumstances, their place is taken 
by a security-cleared counsel instructed by the court, who cross-examines 
the witnesses and generally assists the court to test the strength of the 
State’s case. A summary of the evidence obtained by this procedure, with 
necessary deletions, is given to the Appellant. 

Chahal, supra.  

79. The use of security-cleared counsel, instructed by the Court, to test the government’s case 

is not the Canadian model but it certainly could be. While this would not allow for the ideal level 

of participation by the potential deportee, if the usual roles of counsel, itemized in para. 72, 

above, are considered, it would allow for a process vastly superior to the empty simulacrum of 



- 27 -  
 

due process now in place.  

(ii)  Commentary on the Alternative Procedure 

80. In Charkaoui, the Federal Court of Appeal stated:  

We have briefly alluded to the procedure that exists in England for two 
reasons: first, to note its existence, and second, to point out that its 
establishment would involve costs and would necessitate an analysis and 
a choice as to the role that the specially appointed person should be able 
to play. It seems apparent to us that the appropriateness of setting up such 
a mechanism and its establishment, with all that this implies, pertain 
more to the legislative or regulatory power than they do to the judiciary. 
Moreover, in the report of the Commission of Inquiry Concerning 
Certain Activities of the Royal Canadian Mounted Police (the 
MacDonald Commission), to which the designated judge refers at 
paragraph 35 of his decision, the Commission examined the question and 
did not consider this procedure to be appropriate for our system at that 
time. At volume I, page 586, paragraph 104, the Commission wrote: 

Hearings before a judge in our proposed system would be ex parte 
proceedings. . . . Submissions have been made to us that the proceedings 
should be made more adversarial by providing for the appointment of an 
officer to serve as `a friend of the court'. This officer would appear before 
the judge and point out possible weaknesses or inadequacies in 
applications. While we think such a proposal has considerable merit and 
have considered it carefully, we have concluded that, on balance, it 
would not be advisable to adopt such a mechanism. The adversarial 
element afforded by such a procedure might be rather artificial and would 
make the process of approving applications unduly complex. Further, we 
think that an experienced judge is capable of giving adequate 
consideration to all relevant aspects of an application without the 
assistance of an adversarial procedure. 

Parliament chose to follow this recommendation of the MacDonald 
Commission, which fulfills the minimum guarantees of the principles of 
fundamental justice. It is Parliament's role, not ours, to reconsider it if 
appropriate. 

   Charkaoui, supra at para. 126. 

81. The use of this quotation from the McDonald Commission referred to by the Federal 

Court of Appeal is highly misleading. The page and paragraph reference are incorrect. The 
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correct reference is to the Second Report Volume 1 page 558 para. This section of the McDonald 

Commission Report, dealing with Electronic Surveillance, starts at page 551. The McDonald 

Commission was discussing the need for a special advocate in the context of judicial applications 

for the issuance of authorizations for electronic surveillance under the provisions of the Official 

Secrets Act. The McDonald Commission did not consider the issue of security certificates and 

the need for special advocates in that process. 

McDonald Commission Second Report, Volume 1,  p. 558,  para. 106.  

82. A recent decision of the Special Immigration Appeals Commission (“SIAC”) 

demonstrates the efficacy of the special advocate process. SIAC upheld an appeal against a 

security certificate and specifically referred to the role of the special advocate in helping SIAC to 

its decision, at para. 10:  

As a result of Mr. McCullough’s rigorous cross examination in the closed 
session, we are satisfied that the assertions made in the statements 
provided by the respondent are not supported by the evidence put before 
us.  Some are clearly misleading when the source documents are looked at 
and some can only be justified if the worst possible view is taken of the 
appellant.  Further, in some instances it was apparent that insufficient 
effort was made to ensure that what appeared to be accurate on a 
somewhat superficial view of the material was in fact accurate since 
further investigation showed that it was not.  Some of these shortcomings 
were accepted by the witness, but it was argued that sufficient remained 
when the evidence was looked at as a whole to justify the certification and 
detention.  However, we are satisfied that Mr. McCullough’s submission 
that there has been in the statements served on behalf of the respondent 
(which must we assume reflect what was put before him) a consistent 
exaggeration of the extent to which the documentary evidence relied on 
supports the links alleged between the appellant and Al Qa’ida linked 
extremists is correct. 

We do not doubt that the respondent was entitled to suspect that the 
appellant is a terrorist within the meaning of the 2001 Act.  Much of the 
material upon which the respondent relies could point in that direction, but 
only if a generally adverse view is taken of everything.  Such a view is in 
our judgment not reasonable and, as we have said, we are concerned that 
too often assessments have been based on material which does not on 
analysis support them.  We have thought long and hard before deciding on 
this appeal since we are conscious of the heavy responsibility that is 
placed upon us where the safety of the citizens of this country is at 
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stake.  There can be no doubt that Al Qa’ida and those who support its 
aims do constitute a very real threat.  However, although we pay the 
greatest respect to the views of the respondent and those who advise him, 
we would be failing in our duty if we did not act on our own 
judgment.  We believe that the assessments placed before us and the 
respondent are not reliable and that reasonable suspicion is not established. 

 M. v. Secretary of State for the Home Department, SIAC File No. SC/17/202 (8 March 
o4) at para 10, 20. 

83. The secretary of state for the Home Department was unsuccessful in an appeal to the 

England and Wales Court of Appeal from the SIAC decision. In the reasons of the Court, the 

Lord Chief Justice states:  

We accept that, particularly in the closed session, Mr. Wyn Williams was 
able to point to evidence which raised suspicions. … this was also 
accepted by SIAC. As SIAC points out, the fact that there are suspicious 
circumstances does not mean that, when all the circumstances are looked 
at, the suspicious circumstances establish that there is a reasonable 
suspicion. As Mr. Wyn Williams contends, it is essential to look at all the 
circumstances and circumstances which in isolation may or may not look 
suspicious can when looked at in context create a different impression. 

 M. v. Secretary of State for the Home Department, (2004), [2004] EWCA Civ 324 
(C.A.).supra at para. 30.  

84. Comments by the Lord Chief Justice reinforce the inadequacy of the one-sided 

presentation of intelligence information; the low reasonableness standard, which Canadian courts 

have appeared to adopt in security certificate hearings; and the essential role of the special 

advocate as being central to a reasonableness determination process that accords with justice. At 

para. 32-34: 

… The case which was being put forward by the Secretary of State at the 
outset of the appeal before SIAC was not the same case as remained at the 
end of the appeal. For example, at the outset, Mr Wyn Williams had to 
concede that the manner in which reliance was placed on “M’s” 
membership of LIFG was inappropriate. The cross-examination by the 
special advocate which obviously impressed SIAC weakened the case 
further.  
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... What is critical was the value judgment which SIAC had to make as to 
whether there was reasonable ground for the belief or suspicion required. 
As to this question SIAC was the body qualified by experience to make a 
judgment … 
 … 

 (ii) We feel the case has additional importance because it does clearly 
demonstrate that, while the procedures which SIAC have to adopt are not 
ideal, it is possible by using special advocates to ensure that those detained 
can achieve justice and it is wrong therefore to undervalue the SIAC 
appeal process.… 
… 

(iv)  This is not a case in which SIAC overruled a decision of the 
Secretary of State. SIAC had to come to its own decision on the material 
which as we have indicated was tested in a way which it could not be 
tested before the Secretary of State. 

M. v. Secretary of State for the Home Department (C.A.), supra [emphasis added].  

 

85. The Arar Inquiry is an example of how national security interests can be dealt with. At 

the Inquiry, counsel for the Commission called evidence in the absence of Mr. Arar and in the 

absence of his counsel. A Special Advocate, Ron Atkey, participated in the ex parte in camera 

process. Mr. Atkey was a former Immigration Minister and the first chair of the Security 

Intelligence Review Committee. At the Arar Inquiry, after the evidence had been heard in secret, 

those portions of the evidence that could be dealt with in public hearings were repeated in the 

presence of Mr. Arar and in the presence of his counsel. Paul Cavalluzzo, Commission counsel, 

has spoken publicly on the procedure used at the Inquiry and recommended that a similar 

procedure be used in security certificate cases. It is expected that by the time this appeal is heard 

the report of the Arar Inquiry will have been released and will contain comments in relation to 

the use of special advocates. 

Article from the Toronto Star by Michelle Shephard, September 15, 2005 (Book of 
Authorities of the Appellant at Tab 17). 

Extract from a Press Conference held by Paul Cavalluzzo, Ottawa, September 14, 2005 
(Book of Authorities of the Appellant at Tab 18). 

Article from the Ottawa Citizen by Jim Brown, September 14, 2005 (Book of Authorities 
of the Appellant at Tab 19). 
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(iii)  The Alternative Procedure and the Section 1 Analysis 

86. It cannot be credibly disputed that ss.78-80 of IRPA create a procedure that is less than 

optimal as a means of achieving fair and correct decisions. The adversarial model affords a right 

of participation to parties with important interests at stake both because it is fair to do so and 

because it yields the best decisions. Whether the national security imperatives that the 

government relies on to depart from that optimal model are considered under s.7 or s.1, there is 

no justification for renouncing a mechanism that preserves those national security interests and 

substantially improves both the fairness and reliability of the process. It is that which the offices 

of Special Advocate, or amicus curiae, can achieve. The difference between that model and the 

current procedure is vast.  

87. If the issue is considered within the framework of s.7, the Court should insist on a serious 

answer from the Respondent as to why it should not be required to institute this level of 

adversarial testing of official assertions in a setting that can destroy lives. If the Respondent cites 

cost, it should be required to justify that claim in a meaningful manner. If it cites insuperable 

security concerns, it should be precise about them and explain why a process that the United 

Kingdom has successfully adapted cannot work here. If it cites the futility of the process, it 

should address Justice Hugessen’s misgivings and explain why adversarial scrutiny might not be 

of benefit in an area where history shows that suspicion is too often substituted for proof. If the 

Respondent fails to meet that challenge, this Court should not simply settle for second-rate 

procedures on the basis that immigrants have fewer rights, or on the basis that the Executive is 

better able than the Judiciary to evaluate the balance between liberty and security. Both lines of 

reasoning are formulas for injustice. 

88. This argument comes into clearest focus under s.1. The Oakes test is the best framework 

the law affords for addressing the issue. It provides as follows:  

(1) The objective, which the legislation in issue is designed to advance, must be “of 
sufficient importance to warrant overriding a constitutionally protected right or 
freedom”; and  

(2) a three-fold proportionality test must be satisfied: 
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(a) the legislation must be rationally connected to the achievement of the 
objective in question – it must not be arbitrary, unfair or based on irrational 
considerations;  

 
(b) the legislation should impair as little as possible the right or freedom in 

question; and  
 
(c) there must be a proportionality between the effects of the legislation which is 

responsible for limiting the Charter right or freedom and the objective which 
has been identified as having sufficient importance.  

Oakes, supra at 138-40. 

89. There is no basis to contest the government’s claim that national security considerations 

can, in a free and democratic society, be sufficiently compelling that individual rights must give 

way. That is not disputed generally, nor is it disputed that the need to preserve the confidentiality 

of sources and methods may, in this particular context, justify an infringement of s.7 rights.  

90. Under the three-step proportionality analysis, the procedures in ss.78-80 of IRPA 

obviously serve the objective – they keep from the potential deportee, and the public, the 

sensitive information. It is also difficult to contest the third branch of the proportionality test – 

depending on the nature of the information, the benefit of maintaining confidentiality may indeed 

be proportionate to the regrettable effect of limiting a fair hearing.  

91. It is, however, impossible for the government to characterize this as a minimal 

impairment under the second stage of the proportionality analysis. The present process, in which 

volumes of material pass unchallenged from a hostile government directly to the decision-maker, 

in the absence of meaningful input from the potential deportee, is needlessly secretive. It tilts a 

calculus on which there are important interests on both sides sharply in one direction. That has, 

with respect, always been apparent but it is highlighted by the simple, practical utility of the 

special advocate system. Where a model exists which is, on its face, both economical and secure, 

it cannot be said that the approach in ss.78-80 minimally impairs the Appellant’s rights under s.7. 

The present procedure strips rights from people who desperately need them, with no attempt to 

minimize the damage. This is so under even the most generous allowance for government to 

legislate “within a range of reasonable alternatives.” 
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R.J.R.-MacDonald v. Canada [1995] 3 S.C.R. 195 at para. 58. 

92. It is accordingly submitted that the present statutory regime is not in accordance with the 

principles of fundamental justice and cannot be saved by s.1 of the Charter.  

E. Remedy 

93. It will be difficult for this Court to craft, and read into the legislation, a procedure that 

would minimize the impairment of rights while preserving the fairest procedures reasonably 

available. Parliament is far better equipped to assess both the fiscal implications of such 

measures and the security safeguards that should accompany them. 

Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624 at para. 96. 

94. Accordingly, this Court should declare ss.78-80 to be of no force and effect, thereby 

invalidating the use of security certificates. It will remain open to Parliament to re-enact 

legislation which, if it maintains the certificate regime, minimally impairs the rights of potential 

deportees by allowing them the greatest participation possible in the judicial determination 

consistent with national security. Alternatively, the Court may suspend its declaration of 

invalidity for a short period, thereby maintaining the ancillary provisions of the security 

certificate regime in Division 9 of IRPA (including the detention of the Appellant in custody). 

Because a suspension of the declaration would entail the Appellant’s continued imprisonment, 

however, the period for Parliament to amend the legislation should be short – the Appellant 

proposes ninety days. The order of Justice Dawson finding the certificate to be reasonable should 

be quashed and the Appellant entitled to a new hearing under the amended procedures when they 

are in place.  

PART IV:   SUBMISSIONS IN SUPPORT OF ORDER CONCERNING COSTS 

95. By terms of the Order granting the Appellant leave to appeal, he is to receive his costs in 

any event of the cause.  Given the exceptional public importance of the issues raised in this 

appeal, the Appellant seeks those costs on a solicitor/client basis. 
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PART  V:  ORDERS SOUGHT 

96. The Appellant respectfully requests that this Court declare that ss.78-80 of IRPA violate 

the principles of fundamental justice protected by s.7 of the Charter. 

97. The Appellant respectfully requests that this Court declare that ss.78-80 be of no force 

and effect. 

98. In regard to the Constitutional Questions stated in this case the Appellant seeks the 

following answers: 

1. Do ss. 78-80 of the Immigration and Refugee Protection Act, S.C. 2001, c. 27, in whole 
or in part or through their combined effect, infringe s.7 of the Canadian Charter of Rights 
and Freedoms? 

 
Answer sought: Yes 
 

2. If so, is the infringement a reasonable limit prescribed by law as can be demonstrably 
justified in a free and democratic society under s.1 of the Canadian Charter of Rights and 
Freedoms? 

 
Answer sought:  No 
 
 

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 

 

DATED this 23rd  day of March, 2006 
 
 _____________________ 

Paul D. Copeland   
COPELAND, DUNCAN   
Barristers & Solicitors 
31 Prince Arthur Avenue 
Toronto, Ontario M5R 1B2 
 
Tel. (416) 964-8126 
Fax. (416) 960-5456 
 
Solicitor for the Appellant 
Mohamed Harkat 
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