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Facts 

The Agricultural Employees Protection Act, 2002 (“AEPA”) enacted by the Ontario Legislature, excluded 

farm workers from the Labour Relations Act (“LRA”), but designed a different labour relations regime 

applicable to this group. The AEPA was a legislative response to the decision in Dunmore v Ontario 

(Attorney General) 2001 SCC 94, [2001] 3 SCR 1016 [Dunmore], which declared the previous legislative 

scheme constitutionally invalid for violating s. 2(d) of the Canadian Charter of Rights and Freedoms.  

The respondent farm workers made “limited efforts” to use the new protections under the AEPA with 

no success, and subsequently brought a constitutional challenge on the grounds that the AEPA as a 

whole and s.3(b.1) of the LRA (which provides that the LRA does not apply to farm workers) violated 

their rights under ss. 2(d) and 15 of the Charter by “failing to provide effective protection for the right to 

organize and bargain collectively and by excluding farm workers from the protections accorded to 

workers in other sectors.” 

Issues 

1. Whether the failure of the Ontario government to enact a positive statutory framework for 

agricultural workers modelled after the Ontario Labour Relations Act violates s. 2(d) in a manner 

that cannot be justified under s. 1. 

2. Whether the failure of the Ontario government to enact a positive statutory framework for 

agricultural workers modelled after the Ontario Labour Relations Act violates the farm workers’ 

right to equality under s. 15 of the Charter in a manner that cannot be justified under s. 1. 

The Judgments 

The Court splits on the issues, with three judgments concurring in the result that the AEPA is 

constitutional, and one dissenting judgment finding the Act a limit on s. 2(d) that is not justified under 

s.1.  

The majority judgment of McLachlin C.J. and LeBel J. (Binnie, Fish and Cromwell JJ. concurring) holds 

that the AEPA does not infringe s. 2(d) or s.15. Their judgment rests on an interpretation of a previous 

Court decision (released after the enactment of the AEPA), Health Services and Support – Facilities 

Subsector Bargaining Assn v British Columbia, 2007 SCC 27, [2007] 2 SCR 391 [Health Services], which 

established that “workers have a constitutional right to make collective representations and to have 

their collective representations considered in good faith.”[para 51] Their interpretation of the AEPA 

finds an implied duty of good faith on the employer, which makes the Act compliant with s. 2(d). The 

judgment of Rothstein J. (Charron J. concurring) agrees that the Act is constitutional, but the decision 

flows from overruling Health Services. The concurring judgment of Deschamps J. relies on a different 

interpretation of Health Services, which would not impose a duty of good faith on the employer. 



Finally, in dissent, Abella J. agrees with the majority’s interpretation of Health Services, but finds that the 

AEPA does not meet the constitutional standard set in that decision.  

Holding (per Majority) 

1. The AEPA, properly interpreted, does not violate s. 2(d) of the Charter: it has not been 

established that the Act “makes meaningful association to achieve workplace goals effectively 

impossible.”[para 98, para 107] 

 While s. 5 of the Act, does not explicitly require that the employer consider the representations 

of the employees in good faith, this duty is implied when taking into account the purpose of the 

statute, the presumption that legislatures intend to comply with the Charter, and the stated 

intention of the Minister to offer the necessary protection to ensure that “the freedom of 

association is meaningful. 

2. The AEPA does not violate s. 15 of the Charter. Although the Act provides a special labour 

regime for agricultural workers, “it has not been established that the regime utilizes unfair 

stereotypes or perpetuates existing prejudice and disadvantage.” [para 116] 

Both holdings were influenced by the finding that “the union has not made a significant attempt 

to make [the AEPA+ work.” [para 109] The regime established by the AEPA has not had a proper 

chance to be tested, and the claims are, as a result, premature. 

The main points of disagreement between the judgments appear to be the proper interpretation and 

the correctness of previous decisions on the scope of s. 2(d). The majority opinion in Fraser clarifies the 

previous jurisprudence, and affirms that Dunmore v Ontario (Attorney General) and Health Services are 

both good law. 

Majority Reasons (McLachlin CJ and Binnie, LeBel, Fish, and Cromwell JJ) 

Dunmore established that s. 2(d) encompasses “the right to associate to achieve workplace goals in a 

meaningful and substantive sense”; this right extends to realization of collective, as distinct from 

individual goals. Legislation (or absence of a legislative scheme) that makes achievement of this 

collective goal substantially impossible constitutes a limit on the exercise of freedom of association, 

which must be justified under s. 1. [para 32] 

Health Services established that “workers have a constitutional right to make collective representations 

and to have their collective representations considered in good faith.” [para 51] 

According to the majority in Fraser, both cases represent good law and should not be overturned.  

The question to ask in determining the constitutionality of a law under s. 2(d), in the labour relations 

context, is “whether the impugned law or state action has the effect of making it impossible to act 

collectively to achieve workplace goals.”[para 98] However, no particular type of bargaining is 

protected.  



The majority responses to the judgments of Deschamps J. and Rothstein J. serve as reasons for the 

position adopted in the interpretation and re-affirmation of the previous decisions in Dunmore and 

Health Services. 

Majority Response to Deschamps J. 

 Justice Deschamps argues that the passages requiring a duty to negotiate in good faith were obiter in 

Health Services; in her view, that case merely recognized “that freedom of association includes the 

freedom to engage in associational activities and the ability of employees to act in common to reach 

shared goals related to workplace issues and terms of employment” [para 308]. The majority calls this a 

“narrow interpretation” and affirms that the duty of good faith was part of the holding in Health 

Services. Had this not been the case, the impugned legislation, in that case, would have been 

constitutional. [para 50] That legislation violated s. 2(d) because it “undermined the ability of workers to 

engage in meaningful collective bargaining, which the majority defined as good faith negotiations.” 

[para 50] 

Majority Response to Rothstein J. 

Justice Rothstein’s judgment focuses on reasons for overturning Health Services. In his view, s. 2(d) does 

not protect a right to collective bargaining, and it does not impose duties on others, such as the duty to 

bargain in good faith on employers. According to Rothstein J, Health Services was “an express break with 

precedent” [para 166], and he outlines a series of reasons for overturning it, all of which are refuted by 

the majority.  

First, Rothstein J argues that the purpose of s. 2(d) is to protect individuals rather than groups per se. 

The majority disagrees, and affirms that both Health Services and Dunmore accepted that “to 

meaningfully uphold this individual right, s. 2(d) may properly require legislative protection of group or 

collective activities.” [para 65]  

Second, according to Rothstein J, s. 2(d) protects freedoms, not rights; as such, it cannot impose 

obligations on third parties. Furthermore, a right to collective bargaining is also not derivative of the 

freedom of association; it “does not enable association”, but “it is entirely concerned with enhancing 

the ability of employee associations, once formed, to pursue their goals and provide them with a more 

favourable bargaining position.”[para 199] According to the majority, the distinction between “rights” 

and “freedoms” is impossible to maintain. “Freedom to do a thing, when guaranteed by the Constitution 

interpreted purposively, implies a right to do it.” [para 67]  

Third, Rothstein J. claims that Health Services erred by not taking a “content-neutral” approach to 

freedom of association. In his view, “the protection of fundamental freedoms should not involve the 

Court in adjudicating the relative values of the way in which individuals exercise those freedoms.” The 

majority, however, held that a consideration of the goals of a particular association is unavoidable when 

interpreting the Charter in a purposive way.  



Fourth, Rothstein J. finds that the effect of Health Services was to give constitutional protection to 

contracts; even though it purported to constitutionalize the process of collective bargaining, it, in fact, 

granted constitutional protection to the collective agreements on the basis that they were the fruits of 

that process. 

The majority responds by clarifying that Health Services did not imply that labour contracts could never 

be interfered with by legislation. However, in that case, s. 2(d) was violated because the legislation 

amounted to a “unilateral nullification of significant contractual terms, by the government that had 

entered into them or that had overseen their conclusion, coupled with effective denial of future 

collective bargaining.” [para 76] 

Next, Rothstein J. argues that s. 2(d) should be interpreted in such a way as to afford deference to the 

legislature in the field of labour relations. In his view, the majority in Health Services erred by “removing 

decision-making power [...] from Parliament and the provincial legislatures.” [para 219] The majority, in 

response, states that Health Services rejected a “judicial “no go” zone for an entire right on the ground 

that it may involve the courts in policy matters.” (para 78) Additionally, they find that Rothstein J.’s view 

is premised on an interpretation of Health Services that constitutionalizes the Wagner model of labour 

relations; this interpretation is expressly rejected. Finally, on this point, the majority states that 

“deference to legislatures properly plays a part, not in defining the nature and scope of a constitutional 

right, but within the margin of appreciation that the Oakes analytical process acknowledges, particularly 

at the minimal impairment stage.” [para 81] 

Unworkability 

Rothstein J. holds that the right to collective bargaining imposed by Health Services is unworkable, first, 

because of the practical issues associated with constitutionalizing only one part of the Wagner model, 

and second, because the distinction between process and the outcome is untenable.  First, if, the right 

to collective bargaining is to be constitutionalized, “at minimum, the following statutory protections are 

required to enable agricultural workers to exercise their right to bargain collectively in a meaningful 

way: (1) a statutory duty to bargain in good faith; (2) statutory recognition of the principles of exclusivity 

and majoritarianism; and (3) a statutory mechanism for resolving bargaining impasses and disputes 

regarding the interpretation or administration of collective agreements.” [para 257, quoting Winkler 

C.J.O.] 

The majority responds by stating that “unworkability” claims are premature, and that they find no 

concrete evidence that the principles from Dunmore and Health Services are unworkable. The majority 

also disagrees with the argument that the distinction between substantive and procedural rights is 

unworkable. According to them, “[a]ll procedures affect outcomes, but that does not mean that all 

procedural rights are unworkable. The Charter may protect collective bargaining and not the fruits of 

that process.” [para 84] 

 

 



Abella J (dissenting) 

Justice Abella agrees with the majority opinion on the interpretation of Health Services as “enhancing 

the scope of 2(d)” to include “protection for the process of collective bargaining”. [para 321] She also 

disagrees with Rothstein J.’s “decision to reconsider the correctness of Health Services on his own 

motion, in the absence of a request from any of the parties that he do so, and without an opportunity 

for them to address the issue.” [para 321] 

However, as opposed to the majority, she finds that the AEPA does not meet the Health Services 

constitutional standard, since it “does not protect and was never intended to protect, collective 

bargaining rights.” [para 322] The interpretive process, according to Abella J., cannot “convert clear 

statutory language and express legislative intention into a completely different scheme.” [para 322] 

The employer’s duties under the AEPA are “to listen, to read, and to acknowledge receipt. No response 

is required.” These statutory requirements, although they were consistent with the standard set in 

Dunmore, are not consistent with the standard set in Health Services, which was decided after the 

enactment of the AEPA. Abella J. notes that key words like “negotiate”, “meet”, “good faith”, “engage”, 

“exchange”, “dialogue” etc., are missing from the legislation. [para 330] Additionally, based on Hansard 

evidence, she finds that the legislature never intended to protect collective bargaining. Finally, although 

she acknowledges that the parties’ understanding of the statute is not determinative, she notes that 

public perception has also been that the legislation does not protect a collective bargaining right. 

Next, Abella J. looks at the determinative question of what protections are essential to the meaningful 

exercise of the right under s. 2(d). She finds that statutory recognition of majoritarian exclusivity and an 

enforcement mechanism are essential safeguards for the meaningful exercise of the right. Although she 

acknowledges that the Agriculture, Food and Rural Activities Tribunal is set up to resolve disputes arising 

under the AEPA, she finds that it would be “fundamentally contrary to our jurisprudence to invite the 

Tribunal to interpret its home statute in a way that contradicts the clear statutory language and 

legislative intent.” It would not be a contravention of the AEPA “to refuse to engage in a good faith 

process to make reasonable efforts to arrive at a collective agreement.” [para 341]    

As a result of these points, she finds the AEPA to violate s. 2(d) of the Charter. 

Finally, she does not find the violation justified under s. 1. While she acknowledges the objective of 

protecting family farms as pressing and substantial, and assumes a rational connection, Abella J. holds 

that the minimal impairment stage is not met. Less harmful means than outright exclusion are available, 

and the AEPA is “not even remotely tailored to meet the government’s objective in a less intrusive 

way.”[para 367]  

Commentary 

Fraser clarified the holdings in Dunmore and Health Services in determining the scope of s. 2(d). First, s. 

2(d) encompasses “the right to associate to achieve workplace goals in a meaningful and substantive 

sense”. [para 32] Second, “workers have a constitutional right to make collective representations and to 



have their collective representations considered in good faith.” [para 51] S. 2(d) does not protect a 

particular type of bargaining process. The question to be asked in the labour context is “whether the 

impugned law or state action has the effect of making it impossible to act collectively to achieve 

workplace goals.”[para 98] “What s. 2(d) guarantees in the labour relations context is a meaningful 

process.” *para 42+ 

The decision also suggests that parties should make “a significant attempt” to exercise their rights under 

the legislative scheme, before bringing a constitutional challenge.  

Rothstein and Abella JJ. present compelling arguments on the unworkability of solely requiring a duty to 

consider representations in good faith, without additional statutory safeguards. The majority seems to 

leave open the door to considering the workability of the principle, after it has had a chance to operate. 


