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FACTUM OF THE INTERVENOR,
THE CANADIAN TAXPAYERS FEDERATION
[T]he appellants' arguments overlook the fact that several constitutional
principles other than the rule of law that have been recognized by this Court —
most notably democracy and constitutionalism — very strongly favour upholding
the validity of legislation that conforms to the express terms of the Constitution
(and to the requirements, such as judicial independence, that flow by necessary
i mplication from those terms). Put differently, the appellants' arguments fail to
recognize that in a constitutional democracy such as ours, protection from
legislation that some might view as unjust or unfair properly lies not in the
amorphous underlying principles of our Constitution, but in its text and the
ballot box. [...]
The rule of law is not an invitation to trivialize or supplant the Constitution's
written terms. Nor is it a tool by which to avoid legislative initiatives of which one
is not in favour. On the contrary, it requires that courts give effect to the
Constitution's text, and apply, by whatever its terms, legislation that conforms
to that text.
British Columbia v Imperial Tobacco Canada Ltd., [2005] 2 SCR 473, at para 66
(emphasis added)

PART I 1.

OVERVIEW

The Canadian Taxpayers' Federation (the "CTF") is intervening in these three

proceedings on the single issue of the application of "unwritten constitutional principles" to Bill 5,
The Better Local Government Act (the "Act), a statute passed by a democratically elected,
constitutionally-recognized level of government.

The CTF — a nonpartisan organization

focused on fiscal restraint, government transparency and democratic accountability — makes
no submissions on any other issues, and accepts the facts as stated by the parties.

2.

This factum is principally responsive to the arguments of the City of Toronto and the

Hollett interveners, both of whom argue that unwritten constitutional principles have
i ndependent force that could strike down legislation. Rocco Achampong ("Achampong") and
the Moise applicants argue the point slightly differently, claiming that unwritten constitutional

2
principles can assist in the interpretation of other Charter rights, an uncontroversial proposition
that does not assist the applicants in this case.

3.

Unwritten constitutional principles do not, and cannot, apply to legislation, except in the

narrowest sense, in circumstances not applicable in these cases. This has been the consistent
direction of the Supreme Court of Canada and appellate courts throughout this country. As a
result, every effort to invalidate legislation using unwritten constitutional principles, whether the
rule of law or otherwise, has been consistently rejected by courts of all levels across Canada.

4.

The only possible exception, as stated by the Supreme Court of Canada, is if there is a

"manner and form"' requirement to the legislation. But there is no manner and form requirement
here. There is nothing in any provincial legislation that purports to bind the provincial legislature
with respect to municipal elections. The legislative act of barring the municipality from altering
the composition of city council did not somehow result in the province itself limiting its future
conduct.

5.

This issue is dispositive for the unwritten constitutional principle claim. If the Court were

to entertain such arguments, then the CTF submits that the constitutional principle of
"democracy", properly understood, is not engaged by the Act. To the contrary, the democracy
principle militates in favour of enforcing the Act, not striking it down.

6.

It is respectfully submitted that the applicants' claims relating to unwritten constitutional

principles, should be dismissed.

1 British Columbia v Imperial Tobacco Canada Ltd.,[2005]2 SCR 473 at para 60.
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PART II -

ARGUMENT

A.

Unwritten Constitutional Principles, Generally

7.

The written constitution has primacy in Canada. While there are other unwritten

constitutional concepts that exist—such as constitutional conventions (unenforceable in law)2,
Charter values,' and "unwritten constitutional principles"—it is the written Constitution that is
supreme:4
[T]he constitutional history of Canada can be understood, in part, as a process of
evolution "which [has] culminated in the supremacy of a definitive written
constitution." There are many important reasons for the preference for a written
constitution over an unwritten one, not the least of which is the promotion of legal
certainty and through it the legitimacy of constitutional judicial review.

8.

Courts give primacy to the written constitution because: (a) it promotes legal certainty

and predictability;5 (b) the written constitution would be rendered redundant if unwritten
constitutional principles were given full effect as free-standing rights;6 (c) the court's
appreciation of its proper role in the constitutional scheme.? As stated by the Ontario Court of

2

Re Resolution to Amend the Constitution, [1981] 1 SCR 753 ("Patriation Reference").

3

Law Society of British Columbia v Trinity Western University, 2018 SCC 32 at para 41.

4

Reference re Remuneration of Judges of the Provincial Court (PEI), [1997] 3 SCR 3 ("Provincial Judges
Reference") at para 93; Reference re Secession of Quebec, [1998] 2 SCR 217 ("Secession Reference")
at para 53; Eurig Estate (Re),[1998] 2 SCR 565 at para 66.

5

Secession Reference at para 53.

6

British Columbia v Imperial Tobacco Canada Ltd., supra at para 65.

•

Secession Reference, supra at para 98; British Columbia v Imperial Tobacco Canada Ltd., supra at para
53("To accept their position on that adjudicative role would be to recognize a constitutional guarantee not
of judicial independence, but of judicial governance."); R v Wagner, 2015 ONCJ 66 at para 117 ("it is
equally important that these principles not be used to create an anarchic judicial oligarchy that blithely
u ndermines the principle of democratic government").

4
Appeal, unwritten principles "do not confer on the judiciary a mandate to rewrite the
Constitution's text."8

9.

"Unwritten constitutional principles" have been operationalized in law, but narrowly.

U nwritten constitutional principles have been used as an aid to interpreting the Constitution's
text or other legislation, without much controversy.9 They have been used to challenge
discretionary decisions of administrative bodies exercising delegated power.19

But, as

discussed below, they have never been used to invalidate legislation.

10.

Courts are unwilling to use unwritten constitutional principles to strike down legislation

because of the obvious dangers associated with that suggestion. When the Supreme Court of
Canada first discussed unwritten constitutional principles at length, 25 years ago, the Court
cautioned: 11
I share the concern of the Chief Justice that unwritten concepts not be freely
i mported into a constitutional regime which has culminated in a written
constitution. I note as well that there is eminent academic support for taking a
cautious approach to the recognition of unwritten or unexpressed constitutional
powers. Yet the matter is not susceptible to categoric exclusions [...]

8

Lalonde v Ontario (Commission de restructuration des services de sante (2001), 56 OR (3d) 505 (CA) at
para 121. Or as put more colourfully by Professor Jean Leclair, "Canada's Unfathomable Unwritten
Constitutional Principles" (2002), 27 Queen's LJ 389 at p 431:
[A]lthough our Constitution is a living tree, it stil l grows from the same soil. The seed could have
been sowed in a different field, but it was not. Courts have latitude in the interpretation of a
constitution, but they must not appeal to unwritten constitutional principles with the intent of
rewriting it.

9

Singh v Canada (Attorney General), [1999] 4 FC 583 at para 39, affirmed [2000] FCJ No 4(Fed CA).

10

Lalonde v Ontario, supra.

1 1 New Brunswick Broadcasting Co. v Nova Scotia (Speaker of the House of Assembly), [1993] 1 SCR
319 at p 376.
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B.

Unwritten Constitutional Principles Do Not Invalidate Legislation

1 1.

Unwritten constitutional principles have "normative force", but only in the narrowest

sense as it relates to legislation. The leading case in this respect is British Columbia v. Imperial
Tobacco Canada Ltd., where Major J. said, in relation to the unwritten constitutional principle of
"rule of law":12
This does not mean that the rule of law as described by this Court has no
normative force. As McLachlin C.J. stated in Babcock, at para. 54, "unwritten
constitutional principles", including the rule of law, 'are capable of limiting
government actions". See also Reference re Secession of Quebec, at para. 54.
But the government action constrained by the rule of law as understood in
Reference re Manitoba Language Rights and Reference Re Secession of
Quebec is, by definition, usually that of the executive and judicial branches.
Actions of the legislative branch can be constrained too, but only in the sense
that they must comply with legislated requirements as to manner and form (i.e.,
the procedures by which legislation is to be enacted, amended and repealed).

[T]he appellants' arguments overlook the fact that several constitutional
principles other than the rule of law that have been recognized by this Court -most notably democracy and constitutionalism - very strongly favour upholding
the validity of legislation that conforms to the express terms of the Constitution
(and to the requirements, such as judicial independence, that flow by necessary
i mplication from those terms). [...]

The rule of law is not an invitation to trivialize or supplant the Constitution's
written terms. Nor is it a tool by which to avoid legislative initiatives of which one
is not in favour. On the contrary, it requires that the courts give effect to the
Constitution's text, and apply, by whatever its terms, legislation that conforms to
that text.

12.

Or as put much more succinctly by this Court a year ago:13
U nwritten constitutional principles, including the rule of law, may help in
interpreting the text of the written constitution, but they do not provide an
independent basis for striking down statutes.

12

British Columbia v Imperial Tobacco, supra at paras 60, 66-67.

13

Campisi v Ontario, 2017 ONSC 2884("Campisr) at para 55.
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1 3.

As a result, the Courts have consistently rejected attempts to use unwritten constitutional

principles to invalidate legislation:
a.

The "rule of law" principle could not be used to invalidate provisions of the B.C.
Securities Act;14

b.

"Protection of minorities" principle could not be used to invalidate legislation
authorizing the amalgamation of cities;15

c.

The "rule of law" principle could not be used to invalidate provisions of the
Income Tax Act;16

d.

The "rule of law" principle could not be used to invalidate retroactive legislation;17

e.

The "rule of law" principle could not be used to invalidate legislation relating to
government hail and crop insurance programs on the basis that the legislation
was arbitrary;18

f

The "rule of law" principle could not be used to invalidate provisions of the
Canada Evidence Act;19

g.

The "rule of law" principle could not be used to invalidate Acts of the Legislature
of Manitoba; 20

h.

The "rule of law" principle could not be used to invalidate provisions of the
Tobacco Damages and Health Care Costs Recovery Act ;21 and
U nwritten constitutional principles could not be used to invalidate the automobile
accident provisions in the Insurance Act.22

14 Johnson v British Columbia (Securities Commission)(1999), 67 BCLR (3d) 145 (SC), aff'd 2001 BCCA
597.
15

Baie d'Urfe (City) v Quebec (A.G.), [2001] RJQ 2520 (CA).

16

Mathew v Canada,[2003] 1 CTC 2045 (TCC).

17

Shaw v Stein, [2004] SKQB 194; Tabingo v Canada (Citizenship and Immigration), 2014 FCA 191.

18

Bacon v Saskatchewan Crop Insurance Corp., [1999] SJ No 302 (CA), esp at para 30.

19

Singh v Canada (Attorney General), [2000] 3 FC 185 at paras 36-37.

20

Public Service Alliance of Canada v. Her Majesty the Queen, 2000 CarswellNat 1094(FCTD) at para
20.
21

JTI-Macdonald Corp. v. British Columbia (Attorney General), 2000 BCSC 312 at para 150.
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C.

"Manner and Form" Exception is not Engaged

14.

As the Court noted in British Columbia v. Imperial Tobacco, unwritten constitutional

principles might apply to legislation, insofar as that legislation must comply with "manner and
form" requirements. The complaints of the applicants and supporting interveners, relating to the
timing of the introduction of the legislation (because there is an election underway) and the lack
of consultation do not amount to manner and form requirements.

15.

As quoted above, Major J. said in Imperial Tobacco that the legislature is constrained

(only) in that it "must comply with legislated requirements as to manner and form (i.e. the
procedures by which legislation is to be enacted, amended and repealed)."23 The unwritten
principle of rule of law applies to the legislature only in the sense that the court will ensure that
legislated manner and form requirements are respected.

16.

"Manner and form" requirements are "self-imposed procedural (or manner and form)

restraints on its enactments".24 These were described by the Supreme Court of Canada as
being circumstances where the legislature "has restrained itself, not in respect of substance, but
in respect of the procedure which must be followed to enact future legislation of some sort, or
the form which such legislation must take." 25 Manner and form requirements usually are found
i n other constitutional or quasi-constitutional statutes (such as the Canadian Bill of Rights or the
North-West Territories Act), and in very rare cases, it is possible that simple legislation might

22

Campisi. supra at para 55.

23

British Columbia v Imperial Tobacco, supra at para 60[emphasis added].

24

Peter Hogg, Constitutional Law of Canada 5th ed (2007), p 355.

25

Reference re Canada Assistance Plan (B.C.),[1991] 2 SCR 525 at para 84.
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i mpose manner and form requirements.26 But in all cases, the manner and form requirement
m ust be found in legislation.

17.

There are three elements to find legislation has imposed "manner and form"

requirements:27

18.

a.

a clear statement of intent by the legislature that, despite the clear words of s. 13
of the Interpretation Act, the legislature intended to bind itself or restrict the
legislative powers of its members;

b.

it would normally be contained in a statute that is constitutional or quasiconstitutional; and

c.

the statute would specify the manner and form to be followed by the legislature
itself to effect the amendments. It would not remit the decision to an entity not
forming part of the legislative structure.

None of these requirements are met with respect to the City of Toronto Act. The

prohibition against altering the city council size does not relate to the legislature at all. There is
nothing indicating the legislature intended to bind itself in the future. The legislation is not
contained in a statute that is constitutional or quasi-constitutional. In short, the City of Toronto
Act limited the authority of what the City of Toronto could do. It did not expressly (nor even by
implication) suggest it was in any way restricting its own powers in the future.

19.

There is also a suggestion in the applicants' materials that, because there is a generic

principle that is asserted in the legislation that extols the virtues of consultation between the City
and the Province, that somehow transformed into constitutional requirements. But these kinds
of arguments have been dismissed before. The Supreme Court of Canada held in 2007 that:28

26

Reference re Canada Assistance Plan (B.C.),[1991]2 SCR 525 at paras 82-83.

27

Ibid.

28

Health Services & Support-Facilities Subsector Bargaining Assn. v British Columbia, 2007 SCC 27 at
para 157.

9
Legislators are not bound to consult with affected parties before passing
legislation. On the other hand, it may be useful to consider, in the course of the
s. 1 justification analysis, whether the government considered other options or
engaged consultation with the affected parties, in choosing to adopt its preferred
approach.

20.

It makes no difference whether the affected parties' Charter or other constitutional rights

are ultimately engaged. In considering whether the duty to consult First Nations applied to the
legislature prior to passing a statute, the Federal Court of Appeal stated:29
I n other words, there is no free-standing right to be consulted on legislation that
may affect one's Charter rights, but that legislation might be harder for the
government to justify under section 1 in the absence of consultation.
D.

Trial Lawyers Association Did Not Change Anything

21.

Finally, the Hollett interveners are incorrect in suggesting that all of this Supreme Court

of Canada jurisprudence standing for the proposition that unwritten principles cannot be applied
to legislation, was somehow jettisoned in Trial Lawyers Association.30 This is not a proper
reading of that case:

a.

First, Trial Lawyers Association was decided on section 96 of the Constitution
Act. One need not go any further than paragraph 2 of the decision to see this: "In
m y view, the fees at issue here violate s. 96 of the Constitution Act, 1867 ... the
exercise of that power must also comply with s. 96 of the Constitution Act,
1867."31

29

Canada (Governor General in Council) v Mikisew Cree First Nations, 2016 FCA 311 at para 56. It
should be noted that this case is currently under reserve at the Supreme Court of Canada.
30

Hollett Intervener Factum, para 60. A similar argument is made by the City at para 53 et seq. of its
factum.
31

Trial Lawyers Association of British Columbia v. British Columbia (Attorney General), 2014 SCC 59 at
para 2.
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b.

Second, the Court was very clear to say that section 92(14) of the Constitution
Act, 1867 had to be read consistently with other constitutional provisions, and
"[i]n this case, the other constitutional grant of power that must be considered is
s. 96 of the Constitution Act, 1867."32

c.

The entirety of the discussion of the unwritten constitutional principle of rule of
law was expressly stated to be obiter. The paragraphs relied on by the Hollett
i nterveners in their factum begins at paragraph 38, where the Court said "While
this [the s. 96 issue] suffices to resolve the fundamental issue of principle in this
appeal, the connection between s. 96 and access to justice is further supported
by considerations relating to the rule of law." Nowhere in the paragraphs that
follow does the Court say that unwritten constitutional principles can now be
independent bases for challenging legislation.

d.

After discussing the rule of law concepts in its "considerations" of the operative
written constitutional provision at issue, section 96, the Court then book-ends the
discussion by concluding:33

I conclude that s. 92(14), read in the context of the Constitution as a
whole, does not give the provinces the power to administer justice in a
way that denies the right of Canadians to access courts of superior
jurisdiction. Any attempt to do so will run afoul of the constitutional
protection for the superior courts found in s. 96.
22.

The fact that the majority did not even think it necessary to address Justice Rothstein's

claim in dissent that their decision ran afoul Imperial Tobacco simply reflects the inaccuracy of
the proposition: the majority decision simply did no such thing.

32

ibid at para 28.

33

!bid at para 43.

Only two years prior, the
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Supreme Court of Canada unanimously discussed the importance of precedent and the criteria
by which the Court would consider overruling itself.34 The suggestion that it somehow did so by
i mplication, without applying any of the criteria necessary to overrule itself, should be rejected.

E.

"Democracy"

23.

The City of Toronto begins its factum with the breathtaking claim that "Never before has

a Canadian government meddled with democracy like the Province of Ontario did when, without
notice, it fundamentally altered the City of Toronto's governance structure in the middle of the
City's election."35

24.

Leaving aside the historical accuracy of the claim,36 these submissions simply

misconstrue the constitutional structure of this country. From a constitutional perspective, the
federal and provincial governments occupy the field when it comes to the principle of
democracy. Put another way, democracy relates to the exercise of the democratic will by the
two levels of government recognized by the constitution. Municipalities do not enjoy
constitutional status, and rights to elect councillors or the mayor are not captured by the Charter
or anything else in the constitution.37 It may make good policy to have city councillors elected,
and elected in a particular way, but there are no constitutional elements of that public policy.

34

Canada v Craig, 2012 SCC 43.

35

City of Toronto Factum, para 1.

36

Historians might point to the introduction of: (a) the War Measures Act, 1914, 5 George V, c. 2, allowing
the cabinet to bypass Parliament altogether, and the general suspension of civil liberties; or (b) the
subsequent use of the War Measures Act in 1970; or (c) the Defence of Canada Regulations,1939,
permitting the waiving of habeas corpus and the right to trial, and the imprisonment of members of the
Communist Party; or (d) the forcible internment and deprivation of Japanese Canadians the right to vote
entirely prior to 1948 solely on the basis of their race; any of which might be considered to be slightly
more egregious violations of democracy than the reduction of Toronto City Hall by 22 councillors.
37

This is not to say that municipal elections represent a constitutional enclave incapable of being
challenged if there were an outright Charter violation: if Ontario were to confer municipal voting rights only
to men, for example, the Charter would be engaged (see, e.g., Corbiere v Canada (Minister of Indian and
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25.

Section 3 of the Charter confers voting rights only in respect of Parliament and the

legislatures: "Every citizen of Canada has the right to vote in an election of members of the
House of Commons or of a legislative assembly and to be qualified for membership therein."38

26.

Municipalities, school board trustees, aboriginal governments, and other entities are not

included. This was not an oversight. Municipalities asked for constitutional status in submissions
to the Special Joint Committee on the Constitution, specifically asking for constitutional
recognition of municipalities.39 And more generic voter participation rights at any level other
than Parliament and the legislatures was resisted, in part because of a concern advanced by
aboriginal groups that non-aboriginals could have a right to vote in aboriginal elections.4°
Constitutional recognition was not given to the municipalities, and the language was made
sufficiently precise so as to assuage concerns of aboriginal groups.

27.

As a result, both the Supreme Court of Canada and the Court of Appeal have held that

section 3 of the Charter does not apply to municipalities.'" As noted by the Supreme Court of
Canada:
M unicipal governments and special purpose municipal institutions such as school
boards are creatures of the provincial government. Subject to the constitutional
limits in s. 93 of the Constitution Act, 1867 these institutions have no

Northern Affairs), [1999] 2 SCR 203). But as it relates to the political and democratic rights in the Charter,
those relate solely to Parliament and the legislatures, for reasons of parliamentary supremacy among
others.
38

Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to
the Canada Act 1982(UK), 1982, c 11, s 3.

39

Members of the Resource Task Force, Municipal Government in a New Canadian Federal System:
Report of the Resource Task Force on Constitutional Reform - Federation of Canadian Municipalities Ottawa,(1980), p 121-127.

4° A. Dodek, The Charter Debates (2018), p 149.
Haig v Canada,[1993] 2 SCR 995; Jones v Ontario (Attorney General)(1992), 7 OR (3d) 22 (CA);
Nunziata v Toronto (City) (Clerk)(2000), 50 OR (3d) 295 (CA).

41
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constitutional status or independent autonomy and the province has absolute and
unfettered legal power to do with them as it wills.42

28.

Having expressly considered, and

declining to

give, constitutional status to

m unicipalities, and having expressly turned their minds to elections and voting rights and only
conferring such rights in relation to federal and provincial legislatures, it cannot be said that
constitutional principles can "fill the gap": there is no gap. This issue was recently addressed in
a challenge to certain regulations passed by a First Nation with respect to its band council
election. The Court found that section 3 of the Charter did not apply to the band election:
while the Supreme Court in Reference re Secession of Quebec found that the
preamble to the Constitution invited the courts to turn to the unwritten underlying
principles, including democracy, as a basis for filling gaps in the express terms of
the constitutional text, this line of authorities also demonstrates that this is not a
circumstance where such an analysis is necessary. To use the words of that
Court, s 3 is clear and unambiguous and it is not for this Court to create
constitutional rights in respect of a third order of government where the words of
the Constitution read in context do not do so.43
What the applicants' seek is for the court to "rewrite" the Charter. That is not what unwritten
constitutional principles are supposed to do.

29.

It should be remembered that there are institutions in Canada's parliamentary

democracy that wield significant power, and that are entirely unelected. Canada's Senate -which has the power to introduce, revise, and block federal legislation -- is the obvious example.
More locally, the now-abolished Ontario Municipal Board wielded significant power over how
communities developed, and its members were unelected." So, while the CTF acknowledges

42 Baier v Alberta, 2007 SCC 31 at para 38 [citing Ontario English Catholic Teachers'Assn. v Ontario
(Attorney General),[2001] 1 SCR 470 at paras 57-58].

43

Orr v Peerless Trout First Nation, 2015 FC 1053 at para 72.

There is a degree of irony that the unelected OMB's decision is relied on heavily by the City of Toronto
and other applicants as supporting their arguments.

44
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that there is value in enhancing the democratic character of local government institutions, at the
same time:

the legislated mandates and privileges of these institutions remain subject to the
ultimate control of Parliament or of the legislatures. Thus, municipalities may be
reorganized, school boards abolished, Crown corporations redefined, and their
privileges and authorities may wax and wane over time in accordance with the
will of Parliament and of the legislatures to which they owe their existence. Save
in circumstances where a constitutional constraint can be established, such
legislative changes do not require the consent of the institutions affected or of
their electors.45

30.

Moreover, a fundamental aspect of the "democracy" principle is Canada's well-

established principle of parliamentary sovereignty. As stated by the Supreme Court of Canada
in Babcock v. Canada (Attorney General), "The unwritten principles must be balanced against
the principle of Parliamentary sovereignty."6

31.

The applicants' ask this Court to find that the Act is unconstitutional with respect to the

timing of the introduction of the legislation and because of the lack of consultation. Doing so
would bring the courts into the sphere of the legislature, where the courts have no role.
As noted recently by the Federal Court, "once people have been validly elected... courts cannot
intervene to tell elected officials how to exercise their powers or what policy to adopt. Those are
purely political questions."47

32.

In Canada's constitutional democracy, citizens have no rights in respect to how

legislation is made. They have a remedy, of course, at the ballot box. But until the writ is
dropped, the individuals do not have standing to complain about the timing of the legislation, or
the consultation that preceded it:
45

Friends of the Canadian Wheat Board v Canada (Attorney General), 2012 FCA 183 at para 63.

46

2002 SCC 57 at para 55.

47

Gadwa v Joly, 2018 FC 568 at para 33.
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The respondent claimed a right to notice and hearing to contest the
passage of s. 5.1(4) of the Department of Veteran Affairs Act. However, in
1960, and today, no such right exists. Long-standing parliamentary tradition
makes it clear that the only procedure due any citizen of Canada is that
proposed legislation receive three readings in the Senate and House of
Commons and that it receive Royal Assent."
33.

While courts will rightly view "floodgate" arguments with suspicion, it is reasonable to

consider the logical extension of arguments advanced by the applicants and supporting
interveners.49 Without engaging at length on the natural extensions of the applicants arguments,
the CTF submits that the problem would remain that there is no meaningful or constitutionally
justifiable point of demarcation when it comes to the application of the unwritten constitutional
principle of democracy to legislation relating to municipal elections.

PART III - RELIEF REQUESTED
34.

The CTF requests that the relief sought, as it relates to unwritten constitutional

principles, be dismissed.

35.

CTF's intervention, which was opposed by no parties, was on the customary basis that it

neither be awarded costs of the intervention, nor would costs be awarded against it. The CTF
48

Authorson v Canada (Attorney General), 2003 SCC 39 at para 37.

49

The City says that the Court should give "primacy to the principle of fairness in democratic elections".
The statement naturally begs the question, what constitutes "fairness" in a municipal election? The power
of incumbency makes it significantly more difficult to fresh faces such as Mr. Achampong to get to city
hall: should the municipal election legislation without term limits be struck down because, as one
commentator described it, "incumbency on city councils is killing democracy"? See V. Bednar,
"Incumbency on City Councils is Killing Democracy", Globe and Mail(Oct 13 2014).
To what extent will the court get involved in determining whether the length of time of a municipal election
favours on group over another? Would the Court also get involved in challenges to spending limits or
contribution limits, and whether those rules favour one group over another? Would the Court consider the
fairness of an electoral system that allows a political party to organize and rally around a set of
candidates, when no other political parties do? And even more fundamentally, what should the court do
with legislation that finds its genesis in an unelected institution, such as the Senate, which finds its power
rooted entirely outside of democratic elections?
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did not adduce any evidence and did not unnecessarily complicate this proceeding, and as
such, the CTF requests that any relief granted be without costs for or against the CTF.

ALL OF WHICH IS RESPECTFULLY SUBMITTED,
DATED this 29th day of August, 2018

Derek J. Bel
Ashley Boyes
DLA Piper (Canada) LLP
Lawyers for the Intervenor,
The Canadian Taxpayers Federation
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Schedule "B" — RELEVANT STATUTES
1. Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982,
being Schedule B to the Canada Act 1982(UK), 1982, c 11,s 3
DEMOCRATIC RIGHTS
Democratic rights of citizens
3. Every citizen of Canada has the right to vote in an election of members of the
House of Commons or of a legislative assembly and to be qualified for membership
therein.
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