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PART I: OVERVIEW OF POSITION AND STATEMENT OF FACTS

1. This appeal presents this Court with the opportunity to clarify two questions relating to
the way in which the common law doctrine of “vertical” stare decisis applies to Charter
adjudication: that lower courts may distinguish rulings of this Court (1) based on a s. 7 analysis
of a different right or different principles of fundamental justice, and (2) based on a record that
contains significant and material changes in the social and legislative facts that constitute the
factual matrix of the case. Such change in the factual matrix may arise from the availability of
new social science expertise and data and/or from rights claims that raise a different perspective.
In these instances, the doctrine of stare decisis should not operate to undermine constitutional

rights protection, access to justice and the rule of law.

2. The David Asper Centre for Constitutional Rights (“Asper Centre”) accepts the facts as
outlined in the Appellants’ and Respondents’ facta. It takes no position on contested facts other
than to accept the Respondents’’ submission that the factual context in this appeal is
substantively and significantly different from that contained in the record filed in the Prostitution

Reference.?

PART II: STATEMENT OF POSITION WITH RESPECT TO THE APPELLANTS’
QUESTIONS
3. The Asper Centre’s submissions address the following issues in support of the

Respondents on the Appeal and Cross-Appeal:
(a) the Prostitution Reference was not binding on the lower courts because:
(i) the Respondents’ claims are based on the s.7 guarantee of security of the
person, not on liberty alone;
(ii) the Respondents relied on different principles of fundamental justice; and
(b) the analysis on s.1 justification in the Prostitution Reference was not binding on the
lower courts because the Respondents had submitted a record of social and legislative
facts that was significantly and materially different and represents a different perspective

from that available to this Court in the narrow confines of the Reference.

! Factum of the Appellants on Cross Appeal at paras 2, 4, 6-7, 39-42.
? Reference re $5.193 and 195.1(1)(c) of the Criminal Code, [1990] 1 SCR 1123, 68 Man R (2d) 1 [Prostitution
Reference].



PART I1l:  STATEMENT OF ARGUMENT
A. No Stare Decisis Where Different Legal Considerations Raised
4. The Court of Appeal correctly stressed the need to differentiate between the binding and

non-binding rulings in prior cases, stipulating that the threshold question for a trial court must be:

what did the earlier Supreme Court of Canada case actually decide?®

5. In this case, the following issues fall outside the scope of the Prostitution Reference: (1)
whether the security of the person interest is infringed and (2) whether any s. 7 deprivation
accords with the principles of fundamental justice, as these principles have developed since the

Prostitution Reference.*

Separate Section 7 Interest

6. The Attorney General of Canada errs when he submits that the Respondents’ security of
the person claim, based on the core right to physical and psychological integrity, is
indistinguishable from the focus of the claim to “economic liberty”, considered in the

Prostitution Reference. It is not, we submit, a mere “distinction without a difference.”®

7. The Court of Appeal correctly stated that s.7 rights must be treated as distinct
entitlements. A prior ruling dealing with s. 7 is only binding to the extent that the same s. 7 right
was considered.® Silence on an independent interest cannot preclude future judicial s.7

consideration of that interest, or the justice of its deprivation.

Different Principles of Fundamental Justice

8. The following principles of fundamental justice were not fully considered as separate,
sequenced principles by this Court in the Prostitution Reference because they had yet to be fully
developed : (a) that laws not be arbitrary; (b) that laws not be overbroad; and (c) that laws not be
grossly disproportionate. Each of these principles provides the basis for differentiated legal

3 Canada (Attorney General) v Bedford, 2012 ONCA 186 at paras 56-60, (2012) 109 OR (3d) 1, [Bedford CA]
* Bedford CA at paras 52, 75.

> Factum of the Appellant at para 94.

® R. v Morgentaler, [1988] 1 SCR 30 at 52, 63 OR (2d) 281, Beetz J, [Morgentaler] Bedford CA at paras 64-66.



argument and factual support in this case. The Prostitution Reference did not definitively

preclude consideration of the Respondents’ submissions addressing these principles.’

B. No Stare Decisis Where Significant and Material Change in Social and Legislative
Factual Matrix

0. Justice Himel’s decision at first instance was correct in this case in the approach to
proceedings related to legislation previously upheld under s.1. She determined that a material
change in the legislative and social facts precipitates an obligation upon a first instance court to
determine whether the state has demonstrably justified its breach of the rights as raised in the
new proceedings. For reasons developed below, the Court of Appeal erred when it overturned
Himel J. and held that the rule of law would be undermined if re-litigation followed material

factual change.®

10. This Honourable Court recently addressed the issue of vertical stare decisis in Canada
v Craig.® The Asper Centre submits that the decision is simply a restatement of the common law
principle that lower courts are not entitled to “overrule” the decision of the Supreme Court. It is
distinguishable on the basis that it was a statutory interpretation and not a constitutional case, as
well as being an instance where the Court was purporting to correct a legal error in that

interpretation.

11.  With respect, the approach® taken by the Ontario Court of Appeal herein incorrectly
disregards the legal significance of a change in social and legislative facts in light of s. 52 of the

Constitution Act, 1982 and of the essential factual matrix in a s. 1 analysis.

Constitutional Supremacy

12. S. 52 of the Constitution Act, 1982 provides:

The Constitution of Canada is the supreme law of Canada, and any law that is
inconsistent with the provisions of the Constitution is, to the extent of the inconsistency,
of no force or effect.

" Bedford CA at paras 52, 68.

® Bedford CA at paras 84-85.

® Canada v Craig, 2012 SCC 43 at para 21, [2012] 2 SCR 489.

19 Which was adopted by the Federal Court of Appeal in Air Canada Pilots Association v Kelly, 2012 FCA 209 at
paras 41-43, 2013 1 FRC 308.



13.  S.52 of the Constitution Act, 1982 expresses the principle of constitutional supremacy
which has at least two important aspects. First, courts and tribunals with the authority to decide
questions of law have the authority and obligation to decide questions of the highest law, the
Constitution.** Second, courts and all government actors must exercise their authority within the

boundaries set by the principles of the Charter.

14.  Any law that is inconsistent with the Constitution is, to the extent of the inconsistency, of
no force and effect. In Conway this Court made this point about constitutional supremacy:
“administrative tribunals with the authority to decide questions of law and whose Charter
jurisdiction has not been clearly withdrawn have the corresponding authority - and duty - to
consider and apply the Constitution, including the Charter, when answering those legal
questions.”*? This applies a fortiori to the superior courts since the legislature cannot remove

that jurisdiction.

15.  The fact that the Constitution is the highest law has important implications for the
common law doctrine of stare decisis — it cannot be permitted to operate to empower or require
any court (here lower courts) to uphold a law which, in light of evolving jurisprudence or
legislative and social facts, is unconstitutional. And it is no answer to say that this Honourable
Court is the safe-guard to any unconstitutional law as this Court simply does not hear every case

for which leave is sought even when error is alleged.

16. This Court has acknowledged that common law rules must give way to the
Constitution.*® Thus, the common law doctrine of stare decisis must give way (or be
subordinate) to the requirement that courts apply the highest law (the Constitution) to the specific

rights claim before them.

17. This does not mean that the doctrine of stare decisis must be jettisoned in Charter cases.
Rather the point is that stare decisis should operate differently, in constitutional cases,
particularly for Charter cases involving a challenge to legislation, especially those decided under
s. 1. This difference is based on these factors: they are rarely, if ever, determined on adjudicative

facts alone and their impact extends beyond the immediate parties.

1R v Conway, 2010 SCC 22, [2010] 1 SCR 765, [Conway].
12 Conway at paras 49-77 (emphasis added).
3 Kingstreet Investments Ltd v 501638 NB Ltd, 2007 SCC 1 at paras 13-39, [2007] 1 SCR 3.



Significance of Factual Matrix

18.  Stare decisis is founded on the ratio decidendi of a case, i.e., “the process of judicial
reasoning that was necessary in order for the court to reach a result on the issues that were
presented to it for a decision”.** This reasoning is “rooted in the facts”. > Stare decisis does not

apply, therefore, where facts are materially different from earlier cases.

19.  Often only adjudicative facts are material to the lis between parties. However, Charter
cases and especially those involving s.1 are not determined on adjudicative facts alone.
Importantly, social and legislative facts play a substantive role in the determination of whether
other sections of the Charter have been breached. For example, social facts play a significant
role in determining whether there has been discrimination under s. 15 or in respect of the

determination of gross disproportionality under s. 7.

20. This Court has emphasized the importance of a full factual matrix and appropriate
context in Charter litigation. This Court has characterized this contextual approach as the
“indispensable handmaiden” to a proper application of s. 1.*° The factual matrix presented within
the s. 1 analysis (and in many cases, within the analysis of the claimed breach) is founded on
legislative and social facts that are often firmly rooted in the social context and the distinctive
delineation of the claimants’ perspective. Accordingly, Charter cases bind later litigation only to

the extent of a common factual matrix.*’

21. Protection of Charter rights therefore requires that the judiciary be attentive to the
possibility that prior s. 1 analysis has lost its authority. There is no reason to presume that the
factual matrix underlying s.1 justification is fixed in its content or perspective. Indeed it is

reasonable to suggest that any s. 1 analysis has a built in potential for obsolescence.

22.  Accordingly, it is submitted that the approach taken by Himel J. in this case was correct.
In circumstances where a breach of the Charter has been previously found, but upheld as

1 Bedford CA at para 57, citing Halsbury’s Laws of Canada, Civil Procedure I, 1st ed. (Markham: LexisNexis
Canada, 2008), at 282.

15 R v Henry, 2005 SCC 76 at para 57, [2005] 3 SCR 609.

18 Thomson Newspapers v Canada (Attorney General), [1998] 1 SCR 877, (1998) 159 DLR (4th) 385.

17 See e.g. MacKay v. Manitoba, [1989] 2 SCR 357, at pages 361-363, (1989) 61 D.L.R. (4th) 385; British Columbia
(Attorney General) v. Christie, 2007 SCC 21, at para 28, [2007] 1 SCR 873; Ermineskin Indian Band and Nation v.
Canada, 2009 SCC 9, at paras 193-194, [2009] 1 SCR 222; Gosselin v. Quebec (Attorney General), 2002 SCC 84 at
paras 17-19, 47, [2002] 4 SCR 429..


http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23DLR4%23sel2%25159%25page%25385%25vol%25159%25&risb=21_T17466549729&bct=A&service=citation&A=4.720687601810214E-4
http://www.lexisnexis.com/ca/legal/search/runRemoteLink.do?langcountry=CA&linkInfo=F%23CA%23DLR4%23sel2%2561%25page%25385%25vol%2561%25&risb=21_T17466572522&bct=A&service=citation&A=0.8722831966174369

justified under s. 1, a trial court must be attentive to the legislative and social facts underpinning
the present case to determine if they are materially and significantly different. This does not
involve a rejection of the doctrine of stare decisis. It reflects the fact that the state must justify

Charter infringements with regard to the most relevant factual matrix.

23.  The Ontario Court of Appeal rejected the notion that a sea change in social and
legislative facts could also justify reconsidering a Charter issue at the trial level. Instead, it
proposed that in such cases, the court of first instance ought simply to assemble the factual
record but refrain from ruling on the relevant Charter provisions.*® The Asper Centre submits

that this latter approach is misguided.

24. As Smith J. noted in Carter:

[997] I note as well that, while in principle a trial judge could find facts without
conducting a legal analysis in order to create a record for appellate courts to
decide section 1 issues, it would be an unusual exercise. Facts are not normally
found in a legal vacuum - they are found in a context, for a reason and with a
purpose. Indeed, without a legal framework, how is the primordial task of
determining the relevance of evidence possible? Charter analysis is always to be
contextual. Assessing justification under s. 1 is a particularly fact-intensive
process. Similarly, it might be said that finding facts for a s. 1 inquiry is law-
intensive, making reference to the governing legal principles essential.™

25.  The Asper Centre respectfully goes further: a common law doctrine that prevents a trial
court from applying the “Oakes” test to the facts before her is an unconstitutional exercise. It is
also one inconsistent with the fundamental role of the trial judge who after all is not a mere
scribe.

'8 Bedford CA at para 76: “This is not to say that a court of first instance has no role to play in a case where one
party seeks to argue that a prior decision of the Supreme Court should be reconsidered and overruled based on
significant changes in the evidentiary landscape. The court of first instance does have a role in such a case, albeit a
limited one. It may allow the parties to gather and present the appropriate evidence and, where necessary, make
credibility findings and findings of fact. In doing so, the court of first instance creates the necessary record should
the Supreme Court decide that it will reconsider its prior decision.”

19 Carter v. Canada (Attorney General), 2012 BCSC 886 [emphasis added] at para 997, (2012) 287 C.C.C. (3d) 1,
Smith J, (Carter). Ultimately Smith J. found it unnecessary to decide whether a change in legislative and social
facts “on its own” could justify a fresh s. 1 inquiry because she found that “significantly and materially different
legislative facts, along with a change in the legal principles to be applied, can.”: Carter, at para 998 (emphasis
added) . In Carter at para 994 Smith J. held that an important change in the legal principles arose, inter alia, from
this Court’s re-statement in Hutterian Brethren of the last branch of the Oakes test (Alberta v Hutterian Brethren of
Wilson Colony, 2009 SCC 37, at paras 47-79, [2009] 2 SCR 567. This point was not brought to the attention of the
Ontario Court of Appeal in the case presently under appeal.



26.  The approach of Ontario Court of Appeal is, with respect, not persuasive:

83 In our view... Given the nature of the s. 1 test, especially in controversial matters,
the evidence and legislative facts will continue to evolve, as will values, attitudes and
perspectives. But this evolution alone is not sufficient to trigger a reconsideration in
the lower courts.

84 If it were otherwise, every time a litigant came upon new evidence or a fresh
perspective from which to view the problem, the lower courts would be forced to
reconsider the case despite authoritative holdings from the Supreme Court on the very
points at issue. This would undermine the legitimacy of Charter decisions and the
rule of law generally. It would be particularly problematic in the criminal law, where
citizens and law enforcement have the right to expect that they may plan their conduct
in accordance with the law as laid down by the Supreme Court. Such an approach to
constitutional interpretation yields not a vibrant living tree but a garden of annuals to
be regularly uprooted and replaced.?

Threshold for Appropriate Reconsideration

217, It is clear that a lower court should not be entitled to ignore “authoritative holdings from
the Supreme Court on the very points in issue”. The question is when and in what circumstances
a decision from this Court has binding authority. Where this Court’s Charter analysis is based on
a factual matrix and a trial court is in a position to make a finding that the relevant factual matrix
is now significantly and materially different, the constitutional status of Charter rights requires
the trial court to adjudicate in the light of the altered factual matrix and the most developed
constitutional methodologies.*

28.  We also agree that a lower court cannot refuse to follow a Supreme Court precedent
“every time a litigant came upon new evidence or a fresh perspective from which to view the
problem...” We are not proposing that this Court should consider such a step. However, if a
plaintiff has raised rights claims based on an evidentiary record that demonstrably establishes, to
a trial court’s satisfaction, that the material social and legislative matrix from the earlier decision

is no longer relevant or apposite, the constitutional status of Charter rights requires the trial court

20 Bedford CA at paras 83-84.

2! This was in essence the approach of Madam Justice Himel in the Court below: “In my view, the s. 1 analysis
conducted in the Prostitution Reference ought to be revisited given the breadth of evidence that has been gathered
over the course of the intervening twenty years. Furthermore, it may be that the social, political, and economic
assumptions underlying the Prostitution Reference are no longer valid today.” Bedford, CA at para 83.


http://canlii.org/en/ca/laws/stat/schedule-b-to-the-canada-act-1982-uk-1982-c-11/latest/schedule-b-to-the-canada-act-1982-uk-1982-c-11.html

to adjudicate, and not push the matter up to appeal without making a decision based on the facts

before it.

29.  We appreciate that constitutional litigation should not “yield a garden of annuals to be
regularly uprooted and replaced.” This Court’s decisions should not be distinguished lightly or
frequently. But it has been more than 20 years since the Prostitution Reference decision.
Furthermore, the judiciary must prune and nurture the living tree that is the Constitution. Trial
courts should not be expected to ignore dead branches. Individuals invoking their fundamental
rights should not be asked to live under rules that circumscribe their rights without regard to the
most relevant factual matrix and legal principles relevant to their breach and the justification of
their breach. Nor should a trier of fact be required to close her mind to relevant factual
considerations or fundamental changes in the social, political or economic underpinnings of
previous decisions and the legal implications of such factual considerations or changes in favour
of simply creating a future legal record for an appellate court as the Ontario Court of Appeal has

suggested.

30. The Court of Appeal’s concern about the impact such an approach would have on the rule
of law is addressed by the imposition of a requirement for a significant and material change.
Whether the social and legislative facts are material, and the level of change that makes them
sufficiently different to displace stare decisis, will be guided by the nature of the inquiry under
s. 1 or other relevant provisions of the Charter. This is not an easy threshold to reach.
Reuvisiting the few cases that meet it will not throw the system into disorder or disrepute, will not
threaten the rule of law and indeed will invigorate it by ensuring that citizens of ordinary means
can hold government to the highest law at the earliest opportunity. It also better accords with the
principles underlying the doctrine of stare decisis which include not only consistency, certainty,
and predictability in the law but also sound judicial administration consistent with the

fundamental principles of the Charter.

31.  As McLachlin J (as she then was) noted:

Decisions under the Charter must conform to the fundamental reality of our
society. They must be generally in accord with the expectations and needs of our
society as it changes and develops. Different people may hold different
perceptions of the precise nature of that reality. This is to be expected and is

%2 Bedford CA at para 76.



defensible. The complexity of modern society cannot be reduced to a series of
simple absolutes.?®

32. Professor Parkes notes that rigid adherence to precedent, particularly in the face of
changing values and social realities, does little to foster confidence in the judicial process.?* A
more flexible approach to precedent in the face of changing social conditions, where there is
clear evidence of this changed factual context, arguably better fulfills the aims of the doctrine of

stare decisis.

33.  And this leads us to a consideration of the second relevant way in which constitutional
cases differ from ordinary litigation — that is that constitutional litigation affects the people of
Canada, not merely the parties to the litigation. It does so in a fundamental manner. One of the
main and most injurious problems of adhering to precedent in the face of materially different
legislative and social facts is that it results in a long delay in accessing justice for the affected
litigants and many others whom they often represent. Often in Charter cases justice delayed, is
justice denied. This case presents stark illustrations of this point in the well-publicized example

of the missing and murdered women of Vancouver’s notorious “downtown eastside”.?

Relevant Factors to be Considered

34. In the Asper Centre’s submission, the following is a non-exhaustive list of factors that
may be of assistance in determining whether a lower court can depart from a decision of the
Supreme Court of Canada on the basis of a significant and material change in legislative and
social facts: %
a) The length of intervening years between the Supreme Court of Canada decision
and the present case;

% Hon. Madam Justice Beverley McLachlin, “The Charter of Rights and Freedoms: A Judicial Perspective” (1988-
1989) 23 UBC L Rev 579 at 589-590.

24 Parkes, Debra, “Precedent Unbound? Contemporary Approaches to Precedent in Canada” (2007) 32 Man LJ 135
at 137.

% This is described persuasively in paragraph 9 of the Factum of the Respondents on Appeal.

% Many of these factors are drawn from para 83 of the trial decision in this case (Bedford v Canada, 2010 ONSC
4264, 102 OR (3d) 321 as well as David Polowin Real Estate Ltd v Dominion of Canada General Insurance Co
(2006), 76 OR 3(d) 161 at paras 127-127, (2006) 255 DLR (4™) 633 (referencing R v Bernard, [1988] 2 SCR 833).
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b) The breadth of “new evidence” or “fresh evidence” available to the lower court
and not available to the Supreme Court of Canada in the initial case;?’
C) Evidence that the social, political and economic assumptions underlying the first

case are no longer valid;

d) International evidence of a shift in approach to the problem;
e) The difference, if any, in the adjudicative facts of the two cases;
f) The different perspective of the claimants in the two cases.

Horizontal Stare Decisis

35.  While the Asper Centre’s submissions herein focus on the issue of vertical stare decisis
and advocate for the approach taken by Himel J., the submissions apply equally to support this
Honourable Court reconsidering its own decision in the Prostitution Reference and taking an
approach to horizontal stare decisis based upon the same factors. The Asper Centre submits that
for the reasons set out herein and in accordance with the reasoning in Bernard, Henry, Craig and

Fraser?® this Honourable Court should not be bound by that previous decision.

PARTS IV AND V: COSTS SUBMISSION AND ORDER SOUGHT

35.  The Asper Centre seeks no costs and respectfully requests that none be awarded against

it. The Asper Centre requests that it be allowed 10 minutes to provide oral representations.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

Dated: May 27, 2013 Wé@’ﬂ

per Joseph J. Arvay, Q.C. and Cheryl Milne
Counsel for the Intervener, David Asper Centre for
Constitutional Rights

27 See Jens v. Jens, 2008 BCCA 392 at paras 27-29, (2008) 300 DLR (4™) 136 as to the distinction between fresh
evidence and new evidence.
%8 Supra, notes 9, 15, 25; and Ontario (Attorney General) v. Fraser, [2011] 2 SCR 3, at paras 58 and 129-139]
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PART VII: STATUTORY PROVISIONS

Canadian Charter of Rights and Freedoms, 1982, section 52

(1) The Constitution of Canada is the supreme (1) La Constitution du Canada est la loi

law of Canada, and any law that is inconsistent  supréme du Canada; elle rend inopérantes les
with the provisions of the Constitution is, to dispositions incompatibles de toute autre regle
the extent of the inconsistency, of no force or  de droit.

effect.
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