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Points In Issue

PARTH

POINTS IN ISSUE

Question 1;

In the circumstances of this case, did the failure of the iega/R.S.N.B. 1973, 
c.L-2, or the government of New Bninswick under its Domestic Legal Aid Program, to 

provide legal aid to respondents in custody applications by the Minister of Health and 

Community Services under Part IV of the Family Services Act. R.S.N.B. 1973, cJ-22, 
consUtute an infringement of s.7 of the Canadian Charter of Rights and Freedoms?

The Intervener submits that a custody application by the Minister of Health and 

Community Services does not engage a parent’s right to ’'life, liberty and security of the 

person " since the protection afforded by s. 7 of the Charter does not include the right to 

parent one's child.

Further, there was no violation of the principles of jundamental justice since the trial 
Judge determined that legal counsel was not necessary in order to ensure a fair trial

Question

If the answer to question 1 is yes. is the infringement demonstrably justified in a free 

and democratic society pursuant to s.l of the Canadian Charter of Rights and 
Freedoms?

The Intervener submits that discretionary legislation is Justified since it allows 

delegated decision-makers to balance individual interests and legitimate budgetary 

constraints. If an impecunious individual can establish a violation ofs. 7 of the Charter, 
then the court would have the power under s.24(l) of the Charter to override the 

delegated decision-maker and order that legal aid coverage be granted.
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=:r,r;r—

( ) An a«a director may provide legal aid to a perron who is eligible in respect of 

(b) in any civil proceeding 

(emphasis added)

3. ‘"“’= 'S96-97 fiscal year. Legal Aid Manitoba issued 906 eenlfi , •respect of child weifan. mt»H •«. ^ certificates to individuals in
Md welfare ntattets. That nun.bern.se slightly to 1.032 in fiscal year 1997-98..

mrere) iitlieirra '"ild welfare

■ mf- 1997.
^SQfilL0998).



a d^,or, ta oU.cr worts, couossl who roooivos a cortS=a,o ,o ac. on behaif a person in 

do^sbc proceeding is authorized ,o provide whatever services are deented neeessary, op 

o bo not tneioding o,e niab Thus counsel may provide advice and assistance during 

e appeanotees, may attend at any pre-trial conferences, may assist the client in

gir 'v"d “ Tr' '■> --y8 r evtdenee for the pmposes of nial. Counsel must, however, seek the petnossion of the
area d,rector to appear at the trial. Legal Aid refers to this process as Case Management

" -ZtllT - — - case

matter down for hearing.. matters before setting the

S^r^donToTak?: TfL-^rr
desenptionoftheoutstanding^issues thesipnifi mclude a
position of both parti«2lrS^^^ *? the
outcome for your client ^ obtain a favourable

6. If Legal Aid detemtines that there is a tneaningiitl role for counsel at the trial, then the 

ce .Hcate wdl be extended to authorize the attendance of counsel, Howeve^, if it^

. Srotton 22 of 2,e Lego, Art Wear SoCe^ Ac, provides dtat Legal Aid may 

a pom doty counsel to attend any coor, ..for the purpose of advising or representing any 

™ a c,v,l matter... h, accordance wiU. dris secdom Legal Aid Manitoba does providi

urdtstdoa, Who re,„ests help on a summary basis. ,f more exteive help is re,mred, !

; Regulation L-I05 M.R. 225/91, Schedule I, Part 4
cgal Aid Manitoba. Notice to the Profession. February 1998.
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formal appUcaUon requesting counsel must be filed and the individual must meet the 
financial eligibility guidelines.

2. THE RIGHT TO COUNSEL AT CHILD WELFARE HEARINGS

8. InManitoba, -4c/and Regulations provides, that the granting
of legal aid in child welfare cases is at the discreUon of the area director (Act s.3 (1); Reg. 
S.11(1)). In pmeUce. any financially eUgible parent involved in child welfare proceedings, 
wiU receive counsel of choice for all preliminary stages of the legal process. Counsel is
provided for trial when the area director determines that there is a meaningful role for 
counsel to play.

9. The New Brunswick program for legal aid in child welfare matters is substantially different 
than that in Manitoba, nie fecta of the Appellant and Respondents detail the provisions that
govern that program. The common element of both programs, however, is that there is no 

guaranteed right to counsel for financially eligible applicants at child welfare hearings.

i Section 7 of the Charter of Rights and Freedoms

10. In paragraph 27 of her factum, the Appellant idenUfied the issues raised by this appeal:

Docs the denial of the relief sought by the AppcUant in the circumstances of this case
punciplts of fundamental
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Argument

11. The scope Md mesning of s.7 of the Charter has not been definitively defined hy this Cotnt.
The variens approaches were discussed in B.(IL) v. Children i Aid Society a/Metropolitan
Tonmlo’. a case th t dealt with the rights of parents to choose medical treatment for their
child. Chief Justice Lamer indicated that he would define deprivation of liberty as involving
an element of physical restraint and more panicniarly he concluded that s.7 did not incl„n.
“the right of parents ... to bring up or educate their children without undue interference by
the state".* La Forest J. (L'Heureux-Dube. Gonthier and McLachlin JJ. concurring) took a
significantly more expansive view of s.7 and concluded that "[ijn a fine and democmtie
society, the individual must be left room for personal autonomy to five his or her own life
and to make decisions that are of fundamental personal imporianee.”’ Under this view the
n-ght ■to ninlnre a child, to care for its development, and to make decisions for it in
fundamental matters such as medical care"* were detennined to be part of the liberty interest
of the parent. lacobucei and Major JJ. adopted a third methodology. Rather than
approaching the issue by considering what was included in s.7, their Lordships detennined
that certain mauers were excluded fiom s.7 protection. More particularly, their Lordships
conelnded that s.7 did not include "(tlhe exercise of parental beliefs that grossly invades the
•best interests of the child’. . Justice Sopinka did not find it necessary to consider the 
scope of s.7.

12. nic Intervener submits that regardless of which interpreiaUon of the liberty interest 
ultimately prevails, a ‘'paremal right” should not be included within its ambit It is 

submitted that the right to liberty should be restricted to protect the individual and should 

not be extended to protect actions and decisions taken with respect to another. In A v. 
Jonese'o Wilson J. described the concept of liberty in the following terms:

*[1995]IS.C.R.3I5.
*Ibid. at 330.
'Ibid, at 368.
' Ibid, at 370.
*Ibid. at 433.
“’(1986]2S.C.R. 284at3l8.
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Argument

Constitution in guaranteeing ■liberty’ as a 
fimdroental value in a free and democratic society had m mind the freedom of the 
individual to develop and realize his potential to the full, to plan his own Ufe to itit
S osTcrati'^'T Sood or ill! to be noTwo^
Idiosyncratic and even eccentnc- to be, in today’s parlance 'his own oerson* anH
a^ountable^ such. John Stuart Mill described it as ■pursuiigLo^ goTinrm
own way . This, he believed, we should be free to do ‘so long as we do not attemnt 
to deprive others of theirs or impede their efforts to obtain it.' ^

(emphasis added)

13. Clearly ftis passage q,eaks to mdividual fieedom of choice and penarnal autonomy, tvith 

the proviso that those choices do not have the potential to deprive others of their rights and 

faedoms. Similariy, Dickson J. (as he then was), in fl. v. BigM. Dn.gMar, L,<L". noted 

die importance of balancing the rights of the individual with the rights of others. He 

mterreted the woid "Ireedom". albeit in the eonteitt of s.2(a) of the Charter, as follows:

Freedom means that, subject to such limitations as are necessarv to ,.umu

one b’to be forest rights and freedoms ofothls. noone 15 to be forced to act m a way contrary to his beliefr or his conscience.

(emphasis added)

14. It is beyond controvemy that no right in the Charter is absolute and while the Charter 

pmtects the rights and fteedoms of the individual, that pmtection is always subject to respect 
for the rights and fieedoms of others. It is submitted that the difficulty with elevating 

parental actions or decision-making to a constitndonal right, is that every such action or 

decision impacts diiectly on another pemon. In every case that a parent sought to invoke s 7 

of the Charter to immnnize a coinse of conduct, the courts would be foiccd to consider the 

impact of that behaviour or decision on the rights of the child. La Forest J. recognized this 

in W' He indicated that "the balancing of the parents’ and children’s rights should be 

done m the course of determining whether the state interference conforms to the principles

" 11985) 1 S.C.R. 295 at 337. 
“[I995J1S.C.R.3I5.

5
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Argument

Of fundamental justice, rather than when deBning the scope of the liberty interesL”" The 

Intervener argues that it is more consistent with Charter values to focus on the rights of the 

child to life, liberty and security of the person rather than balancing competing interests.

15. The balancing of two parties’ rights is not a foreign concept in CAartcr jurisprudence. It is. 
however, submitted that there is a substantial difference between the situation where rights 

come into conflict because of the panicular context and the situation where a right, by its 

very definition, impacts on another. For example, the assertion by one party of his or her
nght to a fair trial may in certain situations impact on another person’s right to privacy, but 
it is not inevitable. On the other hand, if s.7 is found to include a ‘'parenting right", the 

right, by Its definition, must impact on another. In the case at bar the Appellant asserts a 

right to “bnng up her children”.'^ 11115 directly impacts on the right of her children to a safe 

and nurturing environment In the parents asserted a right to make medical
decisions for their child, which directly impacted on the health and well-being of the child.

16. It IS respectfully submitted that constituUonalizing a "parenting right" nins counter to the 

respect afforded the individual in the Charter. Further, it is inconsistent with the 

development of the common law that now recognizes the rights afforded to children and the 

obligations placed upon their parents. Madam Justice L'Hcureux-Dubi traced the legal 
status of the child throughout the common law in Young v. Young. Since the nineteenth 

century the focus has shifted from the rights of the parents to those of the child. Parents no 

longer possess their children but have obligations and responsibilities to them. Her 
Ladyship stated in Young:"

The custodial parent is responsible for the care and up-bringing of the child, 
concerning the education, religion, health and well-being of the 

child Parental authority rests with the custodial parent, not for his or her own 
benefit, but m order to enable that parent to discharge cffecUvcly the obligations and 
responsibilities owed to the child.

" Ibid, at 374.
Factum of the Appellant, para.38. 
Supra no\e 12.

"(1993] 4 S.C.R. 3. 
at 99.
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The Principles of Fundamental Justice

21. Assuming that the Court detennmes that the Appellant's liberty interest has been engaged,
then it becomes necessary to determine whether the deprivation is in accordance with the 
principles of fundamental justice.

22. The Appellant asserts that, given her financial status, she has the right to state-fiinded legal 
counsel whenever the government seeks an order suspending or terminating her parental 
rights. It is the Appellant’s position that she requires counsel at a child welfare hearing in 

order to eOcctively and meaningfully present her position as to what U in the best interests 

of her children. In his dissenting opinion Bastarachc J.A. accepted that “s.7 requires the 

provision of paid counsel where it is necessary to guarantee a fair trial”.*' He determined 

that fairness dictated the need for counsel in the case at bar because.-**

i. the proceedings are held in a court of law;

" ^ “ criminal

iii. all other parties arc represented by counsel;

cross-examination of

V. the interpretation of legislation is at issue;

vi. the rules of evidence apply;

vii. the matter is very emotional;

”[1993]3S.C.R.5I9.

iMm
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Argument

23. With the exception of the last point, all of the factors set out in the above Ust would apply to 

every child welfare proceeding. Though Justice Bastarache determined that state-funded 

counsel was not required in every case, it is submitted that the factors that he relied upon 

would result in counsel being appointed whenever the applicant demonstrated financial 
need.

24. Further, with the exception of the last point, the factors set out by Justice Bastarache would 

apply to every cnminal case. Thus the implications of the dissenting judgment arc far 

reaching and run contrary to the appellate level authorities that have consistently held that 
S.7 does not guarantee a right to state-funded counsel at a criminal trial."

25. It IS well accepted that the principles of fundamental justice reflect the basic tenets upon 

which our legal system is based. Further they are not immutable but vary according to the 

context in which they arc invoked." It is submitted that in the context of child welfare 

proceedings the principles of fundamental jusUce should be shaped by what is necessary to 

ensure a fair trial that can reasonably resolve the issue of what is in the best interests of the 

child. Thus, it should be up to the trial judge to determine whether or not this goal requires 
legal representation for the parent State-funded counsel should be required only in those 

rare circumstances where counsel for the parent is necessary to facilitate a fair determination 

of what is in the best interests of a child.

Child welfare proceedings lake place in the court setting. They are presided over by judges 

who are intimately familiar with the concepts of due process. The system has numerous 

safeguards and protections. It is submitted that judges arc well placed to determine if 

counsel is essential to reaching a just decision as to what is in the best interests of a child.

In many circumstances trial judges will be satisfied that a proper decision can be made 

wiUiout counsel appearing on behalf ofthe parent. The child welfare agency’s obligation is

* (Ont.C.A.); R. v. Rockwood
(1989), 49 C.C.C.(3d) 129 (N.S.S.CA.D.); A v. Savard (1996), 106 C.C.C.(3d) 130 (Y T CA.V 
Av.Jlflm, (Oct.l, 1998), 9603-05585-A (Alta. C.A.). ' ’ ’
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Argument

to act in the best mierests of children. Thus, trial judges should be confident that counsel 
appearing on behalf of that agency would fully and fairly canvass the evidence, including 

that which may assist Jie parent. The rules of evidence and procedure can be relaxed to 

facilitate the inquiry into what is in the child’s best interests." Further, the ultimate 

responsibility of the trial judge is to ensure that the process is fair. This includes providing 

reasonable assistance and guidance to an unrepresented party.^*

28. In many child welfare cases there is no meaningful role for a parent’s counsel to perform. 
For example;

i. The parent may be serving a lengthy period of incarceration and is therefore 
unable to offer a realistic plan for the child;

ii. The child may be old enough to express his or her opinion and may express a 
desire to become a ward of the state;

iii. The evidence that the parent is incapable of effective parenting may be 
overwhelming;

iv. The child may have been the subject of several temporary orders that were
with the expectation that the parent would undertake treatment and the parent has 
not followed through with the treatment plan;

V. The parent may be advocating the same position as another party who is already 
represented by counsel.

29. It is submitted that the provincial legal aid plans should have the discretion to set their own 

program criteria. Madam Justice L'Heureux-Dubi made the following comments in R. v. 
Prosper:*'

** Reference Re Section 94(2) of the Motor Vehicle Act. [1985] 2 S.C.R. 486; R. v. Lyons. [19871 
2S.C.R. 309.
" Sec Winnipeg Child and Family Services v. LL (1995), 95 Man. R. (2d) 16 at 30,31 (CA) 
where the Manitoba Court of Appeal stated “the strict [evidentiary] tests applicable in criminal 
eases are somewhat relaxed where the protection of a child is at issue rather than the guilt of a 
person."
“ Mandel v. 77te Permanent (1985), 7 O.A.C. 365 (Ont.Div.Crt.)Ul v. McCibbon (1988), 45 
C.C.C. (3d) 334 at 347 (Ont.C.A.).
"[199413S.C.R. 236 at 288.
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Argument

“'S'”'"' “ 8«.=mlly 001, i„ my opinion,

mfrtr ^ ^ Siycn limited resources, a legislature may
prefer to victims of cnme rather than accused persons or vice verea - or mZ 
wish to reduce rather than increase Legal Aid funding__  ^

30. T1.C I„.en,onor submits that the factots outlined by Justice Basumtche to justify counsel in 

the case at bar ate so broad that the practical tesult will be a rewriting of the statutes and 

poltcies that now govern legal aid in the various ptovinces and territories. At their core, the 

principles of fbndamcmal justice guarantee the right to a fair trial.” However, fair trials can 

and do take place in the absence of counsel. It is submitted that the trial judge should have 

the power to appoint counsel in those rare cases where the trial judge concludes that his or 

her abthty to deoide what is in the best interests of the ohild is compromised by the lack of 
legal representation for the parent

31. In the case at bar the trial judge concluded that the appointment of counsel was unnecessary
to ensure a fair trial. It is submitted that she properly exemised her discretion and there is no 
basis to interfere with her ruling.

Section 1 of the Charier

32. The New Brunswick fegn/ri,drier contains two provisions that permit the granting of legal 

aid coverage Section 12(1) vests discretion in the Provincial Director and s. 24(1) vests 

discretion in the Minister of Justice. Thus the rier neither expressly nor by implication 

ptohtblts the granting of legal aid to a parent who seeks to ohallenge an application for 

temporary custody brought by the Minister of Health and Community Services.

33. The decision as to what services to cover is made at an administmtive level. Due to
budgetary constraints both the Law Society of New Brunswick and the Mimster --------

aM^Vs.Ca W S'”"’’’''" [1985J 1 S.C.R. 177 at 212,213; Jl v. iy„„



Argument

that legal aid coverage would not be panted for temporary custody applicadoos in child 

welfare proceedings.”

34. This parallels the statutory scheme discussed in Eldridge v. B.C.(A.G.).^ In that case the
relevant statute delegated the determination of what would qualify as insured medical
services. As this Court noted in Eldridge, in such situations it is the decision of the
delegated authority that is constitutionality suspect, not the statute itself. If performing a
governmental function, the delegate is equally bound to comply with the Charter 

. nprovisions.

35. The analytical framework for determirung whether a law constitutes a reasonable limit on a 

Charter right is set out in R. v. Oake^K This Court has recently confirmed that the 

application of the Oakes test must be done with reference to the context in which the 

impugned legislation operates. Further, it is to be applied flexibly, not mechanically, so as 

to achieve a proper balance between individual rights and community needs.” In addition, 
as was stated in Eldridge

It is also clear that while financial considerations alone may not justify Charter 
infringements, governments must be afforded wide latitude to determine the proper 
distribution of resources in society. This is especially true where Parliament, in 
providing specific social benefits, has to choose between disadvantaged groups.

36. It is submitted that when the Legal Aid Act of New Brunswick is considered in context, it is 

clear that there has been an attempt to supply the widest possible coverage within budgetary 

confines. Permissive legislation allows for flexibility. It is therefore submitted that the 

legislation is justified in a free and democratic society. However, if an impecunious 

individual can establish a right under s.7 of the Charier, then the trial judge would have the

” Affidavit of Michael Carrier, Supplementary Case on Appeal, page 3, paragraph 8 
”[1997]3S.C.R.624.
” Slaighl Communications v. Davidson. [1989] 1 S.C.R. 1038; Eldridge v. B.C.(A.G.). [1997] 3 
S.CJL624.
”[1986]1S.C.R. 103.
“ RJ.R. MacDonald v. Canada. [1995] 3 S.C.R. 199; Ross v. School District No. IS [19961 I 
S.CJt 826. ^ *
” [1997] 3 S.C.R. 624 at 685.
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PART IV

RELIEF CLAIMED

37. The Attorney General of Manitoba respectfully submits that this Court should answer the 

constitutional questions in the following maimer

Question 1:

The Appellant's s.7 rights were not "triggered" on the facts of the case, as her 
"liberty" interest does not include a right to parent her children.

Question 2!

The legislation is justified because it gives discretion to the delegate to provide 
services within necessary budgetary restraints. In cases where s.7 of the Charter 
applies, where the individual is impecunious and where counsel is necessary to 
ensure a fair trial, then the trial judge would have the right under s.24(l) of the 
Charter to direct that legal aid coverage be granted.

ALL OF WfflCH IS RESPECTFULLY SUBMITTED

Counsel for the Intervener 
The Attorney General of Manitoba

30 Dated«Winnipeg,Manitobi, this I3''^yof0ctober, 1998
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