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FART 1
OVERVIEW OF POSITION AND
STATEMENT OF FACTS
1. The Atterney General for Saskatchewan has intervened in these proceedings in support of
the position of the Attorney General Tor Alhertr that the exclusion of status Indians from the
benefits of the Wegs Serlemenis dci does not infninge section 15 of the Canadion Charrer of
Righty oo Freedams, The Arttorney Geoneral accepts the Statement of Facts set out al puragraphs
13 w 24 of the Appellant’s Factum and also draws the Court’s attention te the historical

background conceming the Méds Seltlements Aef set out at paras. 3 to 28 of the decision of the

Chambers Judge,
Medis Serlements Act, REA 2000, ¢, M-14, Canadicer Charrer of
Rights and Freedoms, being Part | of the Constitution Act, 1982
RLA.C. 198RS, Appendix I No. 44,
PARTII
STATEMENT OF IS5TTES
8 On April 28, 20100, the Chicf Justice ser Constitutional Questions tor the appeal desling

with secticons 2(d), 7 end 15 of the Charter, The Aftomey General participates in this appeal by
right pursnant to Rule 61(4) ol the Rules af the Supreme Cowrt of Canada and a Notice of

Intervention filed on June 3, 2000,

3, The Attorney General intends to address only (e of the issues mised by the appeal. They
are:

a. Whelher the exclusion of status Indians from the purview of the Méus Serlements
At s immune from review under section 13 of the Charter as a result of the
principle that section 15 cannot render unconstirutional distinctions that are
expressly permitted by the Constitution? and



b, T the exclusion of status Indians ts subject te scrtiny under scction 15, whether the
Métix Settlements Act qualifies as a law, program or activicy that has as its objective
the amelioration of conditions of a disadvantaged group within the meaning of
section 13(2) and therelore 13 not preciuded by zection [5(1)7
4. It 18 the Attomney General’s position that Alberta’s decizion to exclude statms Indians from
an emtitlernent Lo he regstered g5 members of a Métis Settlement simply reflects the fact thal
“Indians™ fall within the exclusive legnslative junsdiction of Parliament under section 91024) of
the Constinution Aci, T547 and that this exclusion is (herefore immune from review under scetion

15 of the Charter,

Comstifusion Acr, 1867, B.5.C, 1985, Appendix I1, Mo, 5.

5 In the alternative, if the Couwrd delerrmines that the exclusion ol slatus Indians from the
purview of the Maris Sertfesmenis Aci can be reviewed under section 13 of the Clharter, il 15 the
Attorney General’s position that the Aer falls squarely within section 13(2) as a law with the
ahjective o ameliorating the conditicns of disadvantaged Métis in northern Alberta by providing
them with a land base and self-government. The exclusion of status Tndians from thes regime is
ratiomally related to achieving this objective. The Alberla Court of Appeal applied the wrong test
in eeaching the contrary conclusion and, in doing so. failed 10 apply the directions of tis Court in
Rov. Kapp.

v Kape [2008] 2 5.CK. 453,



FART ITI
ARGUMENT

A, Saskatchewan’s Interests

. The Mrovince of Saskatchewan has not enacted Meétis self-povernment legislation similar to
the Métis Serriemenis Act. The Province has. however, enacted The Mérs Aot which recognizes
the contnbutions of the Métis people to the development and prospenty of Canada and which
commils the Government of Saskalchewsan to work together with the Metis Malion-Saskatchowan
through a bilateral process to address important issues concerning land, harvesting and
govgmanes, The Provinee 13 about to embark upon negotiations with the Meétis Nation —
Suskalchewan shoul harvesting rights, The ooteome of this appesl will have s dirscl impact on
those negotiations. The Métis Mabon — Saskatchewan has adopied a definition of Métis which
requires its citizens to be “distinet feom other Aboriginal peoples”™ and which excludes status
Indians. It will be much more difficult for the Mrovince and the Métis Nation-Saskatchewan wo
reach any agreement with respect to this issue if status Indians will be entitled to benefit. [ndians
in Saskatchewsn have alveady had their land ¢laims settied through the Numbered Treaties and
they have recognized hunting, fishing snd trapping nights; reserve lands and self-government
under the fdan Aot Given the collechive nature of these interests, allowang indivadual stats
Indians 1o alao claim the benelits of setflements with [he Medis 18 constitutionall v unnecessary and
amounts to the off-leading of federal responsibilities onto the provinces.

The Méiis Aed, 8.8, 2001, ¢. M-14.01; Indian Act, R.E.C. 1085,

¢ I=5.
. As well, istoncally the Provinee has had cconomic development programs and social
programa that are available only 1o hMeéus, Tor example, the Province corrently provides funding

to the Clarence Campean Development Fund. The purpose of this Fund is to facilitate Métiy



ceonomic development by providing equety for Métis businesses and assistance with the
development of managerment skills for Métis business owners end entrepreneurs. First Nations
peple are not elipthle 1o apply Tor wssistance rom this Fund. They can, however, apply G
funding under 2 similar program, the First Nations Trost. The decizion of this Court will
determine whether the Provinee can, as a marter of constitutional law, establish separate programs
and policies tor First Nabioms and Métis in the future or whether the henelits of these programs

must always be available o both.

B. Historical Backpronnd
& The Metiy Sectdements Aot has s menesis n the Meds Populeion Bederment Aot which
was enacted by the Alberta Legislature in 1938, The Act resulted from the work of the Bwing
Comumnission which investigated the plight of Alberta’s Métis 1in the mid-1930"s and recommended
the establishment of the Meétis farm colonics as a means to address poverty and other social 13sues
facing the Métis at the time, The Commission specifically rejected “a scheme which would give
i1 the hal I=breeds (he stalus ol the Tndians and thereby make hirm a ward of the Government,” The
Afetls Papndaiion Belterment Aet specilically provided that Indians were not eligible for
meambership in the settlements. They were, quite simply, the responsibility of the federal
goveenment, ot the Provinee. This exclusion has been retained in the legislation to the present
daw.
The Méris Population Betterment Act, 5.A, 1938 { 2 session), ¢, O 8.
20a); The Méris Popdatiom Retterment e, 1940, 5. A 1940, ¢, &;
The Méts Populaton Betterment Ace, RU5.AL 1942, ¢ 329, The
Miris Retrerment A, BUS.AL 1935, ¢ 202 and The Mélis Barterment
Aot BB AL 1970, ¢ 235, see also Report r{.f!he' Ru}'.:u' i momission
Appainted to Imvestizate the Conditions of the Half-Breed

Pamdation af Alberia, 1936 which iz Exhibit A to the Affidavit of
LDennis Cunningham, Appellant’s Record, Yaol, 10, at p. 125



4, The currenl Méts settloments Legislation flowed our of an Agrecment known as the
Alberta-Méts Settlements Accord enlered into between Alberta snd the Federation of Métis
Settlement Associations in 1982, The poals of the Accord were te secure o land base for future
penerations of Méhs, to provide local autonomy over their cwn affairs and to provide
opportumities for the Métis to achicve cconomic self sufficiency. The Accord resulted in a
packape of legislaticon heing adopted by Alberts including the Constftution of Alberva Amendment
Act which entrenched the Métis Setllements” right o theit Tunds in Alberta’s Constilution,

Métis Seitlements Accord Implemeniation Act, BL5.A. 2000, ¢. M-

15, Métiz Setrlement Land Provection Act, RS AL 2004, ¢, M-16: and

Consritution of Alberta Amendment Aot 1990, BL5. A 2000, ¢. C-24,
10, Inorder to address the issues raised in (his case properly, it is submiteed that it i necessary
for the Court to understand three contexrual factors, First, that while 2 comprehensive and
universally accepted definition of *Meétis™ does not exist. the Métis have always becn considered
Wrbe a separale wrl disbined people from Indians, Sccond, that the constitutionsl place for the
Métis within our country - ie, whether the Mélis are “Indians” Tor the purposes of section 91(24)
of the Constitiution Act. 1867 — has not been resalved by this Courl. Only the Government of
Alberta has enacted comprehensive Mets lepislation. Third, the federal fedian Aet during much

of its existence has expressly denied Meétis the right to be registered as lndians.

11, “Who are the Méhs? 12 a vexing question which has attracted much academic discussion
antl debete, Some authors suggest that in order to be Métis, an individual simply has 1o mace his
ot her ancestry o someone who was Méhs us demonstrated by the receipt of Métis lands or scrip.
Chers sugpgest that it is primarily a matter of cultural affiliation. 1t is nevertheless clear that

h

however Métis are defined, the Métis emerped in the late 18" or early 19" centuries thriugh a



procesy ol ethnogenests s a distnet people whe were and continue to be separate from both their
First Mations and their European ancestors,

See generally, Catherine Bell * Fho are the Adeiis Meople in Nectlon
3521 (1991) 29 Alta. Law Rev. 351 Larry N, Chartrand “7he
Definition of Méts Peoples in Section 35(2) of the Constitution dct,
£2E27 (2004) 67 Sazk. Law Fev. 200 and John (Giokas and Paul
L.AH. Chartrand, “Who Arc the Més? A Review of the Law and
Palicy™ mn Paul L.AH. Chartrand. ed., Al dre Canaala ‘s
Ahariginal Peoples? {(Saskaiovon: Punich Publishing L., 2002).

12, In R v Powley, this Cout discussed Métis Aboriginal rights protected by section 35(1) of
the Constitution Act, T#82 for the first ime and posited the following general defimtion of Métis:

The term MEtis in section 35 does not encompass all individuals with mixed Indian
and European heritape; rather, it refers o distincetive peoples who in addition to
their mixed ancestory, developed their own customs. way of lite. and recoenizable
proup identity separate from their Indian or Inwit and European forebears.
[Emiphasiz added.

£ v Powley [2003] 2 5.C.1R. 207, at para. 10; Constirerion
Ao, 1982, R.8.C. 1985, Appendix 11, No. 44,

13, Historically, Indians and hMehs have been considered 1o be separate categories of people
for legal purposes. While the dividing line hetween the categaries is not a bright line and it has
always been recopnized that some individuals can move back and forth between the catepories, the
historical fact is and remains that Indians and Métis are separate peoples and individoals bave sot
been permitted to claim bencfits as both Indians and Métis at the same time. The legal distinction
betareen Indians and Meétis, and the dilemma that sometimes anse from if, 15 demonstrated by the
lollowing passame from the report of MG, Dhekieson, who was responsible for making aonuity
payiments to Trealy 4 Indians in 1876 and which is conlained in the Anmual Report of the

Department of the Interior for the vear ended June 30, 1876



The gueslion as o who s or who s not an Indiar is a difficalt one to
decide, many whose forelalhers were Whites, follow the customs and habits of the
Indians and have always been recoumnizel as such,

The Chicts, Cote, Georpe Gordon and others, and likewdse a Targe
prapartion of their Bands, belonging to this class, A second class have Jittle to
ihistinguish them from the fonner, but have not altogether followed the ways of the
Tndians. A third ¢less again have followed the ways of the Whites more than those
ot the Indiana, while others have followed the habits of the Whites and have never
hecn recognized, or accounied themselves az anything but Half-breeds.

I'he distinction between the first and fourth of these classes into which 1
have for convenience divided the Half-breeds is marked enough, bul the difference
between the first and second, the second and (hind, and thind and [ourth 15 very
shight, and not obvious,

The question then anses—where shall the line be drawn to decide who is or
whe is not an Indian? The Indian Act of last session, which defines that an “Indian
shall be any male person of Indian hleod reputed to belong to any particular Band™
or “any child of such person,” does not cover the ground, for under the siict
interpretation of the law, as [understand it many whea are of pure Tndian hlixd
woull he exeluded as they have never belonped 1o “any particular Band,” sl o fow
ol these have followed to a considerable extant the customs of the Whites. When
the payments were made in 1875, some Half-breeds. who though residing among,
had pever followed the habits of the Indians, were admitted. This was sanctioned
by the Act 31 vic. cap. 42, clawse 15, which provided that “all persons residing,
among these Indians, ol whom their parents, from cither side, were descended from
Indians or reputed Indians belonying o the nation. trbe or particular people of
Indians intrusted in real estate or their descendants, should be aceounted as
Indians,” | could not refuse these their annuities sinee they now belonged to a
Band. and accordingly paid them.

You will understand the difficalty of the position [ was placed in, when |
had to refuse to pay the brothers, sisters, and in some instances the parents of these

PeTsins,

Annual Report of the Department of the Intenior for the Year Ended
30" June, 1876 in Sessiona! Papers. 1877, No. 11, at p. xxiv.

|4, T ix submitted that the Court can take judicial notice of this report because it is 1 public
docwnent of an historea] nature,

R v, Siowi [1990] 1 S.C.R. 1025 at p, 1050,



had received or been allotted “half-broed lands™ or money scrip and their descendants. After the

amendiments to the Actin 1051, gttenpts were made to purge Métis from Band lists.
The Tecivere Aed, TR7G 5.0 1876, ¢ 18, 3, 3(3He); An Aot ro amend
“The Indian Act, TRTA", 8.C. 18T, ¢, 34, 5. 1, The Indian 4ct, IR50.
a0 1880, ¢ 28, 5. 14; An Act to further amend “ The fndian Act,
FEE07 8.C. 1884, ¢ 27, 5. & The Mdian dei, R.85.C. 1886, ¢ 43, 5.
13; An Aer to further amend “The Indian Act™, 8.C. 1BE¥, ¢ 22, % |;
frdian Act, B..C. 1906 ¢, 81, 5. 16, ds Act 1o Amend the Tndian
Aet, 8.0, 1914, ¢, 35, 38 3 and 4; fndian Act, BLS.C. 1927, ¢ Y8, 5.
&y The fadian Act, 5.0, 1951, ¢, 29, 88, 1201 a1} and (i1); fedian
Aok, ROEC 1070, ¢, T-6, 55, 12010a)(1) and ().
see, for example, Re: Podtray (1956) 20 W R 545 (Sask. T,
Ct.) and Re: Samson Sndion Soeeel (1937 21 WOW.RL 453 (Alle
Thst. Cr.).
18, The express exclusion of Wétis serip recipients and their descendents remained in the
Indion Acrunfil 1985, The fact that cine’s ancestor ook serip 18 e longer an ahsalute bar to
repstration a5 an Indian, but still mav be a relevant consideracion.
See, for cmample. Canada (Hepisirar of fndion Reeister) v Sinelair

(200174 C.N.LE. 11 (F.C.- T.13.), appcal allowed |2004] 2
CMNILE 19(F.CA); leave to appeal refused [2004] 1 8.C. R xiv.

&4 [Immunity from Charter Review

19, The speeific question that arises in this appeal ix whether 1t is permissible for Alberta to
exclude status Indians from the purview of its Métis sel —govemment legislation. Tn order to
resolve this question, it 15 neecs=ary for the Cowt to assume that the Méls Sertlementy Act 15
wilhin the lemslalive pmsdiction of Alberta and that the Aof as a whole does not infringe wpon

section 13 of the Charder, The validily of either of these assumptions may be questioned.

20, To begin with, this Court has never been asked to reselve the debate concermning whether

Mty are “Indians™ for the purposces of scction 91(24) of the Constitution Act, 1867, The
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academic commentary on this point is divided and lower court judgments are inconclusive, Of
course, 11 Mets are “Trdiuns” for the punpescs of section 91(24), then only Parliament can enact
Métis self-povernment leislation and the Méris Sertlements Aet is whelly wlira vires,
Clem Chartier “Indian:  Analvsis of the Term” (1978) 43 Sask, Law
Rew. 37, Brvan Schwarts, Fiesd Principles: Constiadiona! Reform
with Respect to the Aboriginal Pecples of Caneda T982-T984

{Kingston: Instimte of Intergovermmental Relations, 1953) a pp,
| 83-228.

-5

21. However, even if this Court were wo comelude that M&is are not section 9124} Indians and
therefore do not fall within the exelusive jurisdiction of the federal povernment, it does not
necesaarily follow that the provinees would have jurisdiction to enact Métis sclf-govenument
lepislation. The provinces do not have an express grant of legislative junisdiction over the Métis
and any provincial Meétis self-government legislation would necessarily exclude others on the

bass of race or cthnic orgin and could mn afonl] of section 15 of the Charer.

22, The Attorney General will nevertheless assume for the purposes of this appeal that the
Medis Settlementy Aet 18 Intra vires and that the Act, as a whole, dogs not otfend the equality

guarantees set out in sections 13 of the Charter.

23, Onpec it s assmned that Alberta can enact MEtis self-government legislation, (hen it is the
Attorney General’s posihion that Albera’s decision to exclude status Indians from the purview of
the lemslation simply reflects the fact that Parliament has legislative purisdiction over Indians and
Tndian selt-povertment under sechon 9124 of the Constitution et /367 and that the exclusion

is accordingly immune from review under section |5 ol the Charter.



o i

24, The Attorney General's position 13 based upon the principle that sceiion 15 of the Clharrer
cannot render unconstitutional distinclions which are expressly permitted hy the Canstitistion 4oy,

1867,

23, The Attorney General acknowledges that this argument is net boing relied upon by the
Attorney General for Alberta and was not ragsed in the courts below, Nevertheless, 1015 submitied
that 1t 1s proper for the Attorney General, as an intervener, o raise this argnment because it is a
purely legal arpument direct]y related to one of the kev issues in the case, it docs not require the
proot of any additional feets end it should not take the Respondents by surprise or stherwise
projudice them,
Mikisew Cree First Nation v. Canadu (Minister of Canaedion
Heritaae) 2003 8CC 62, at paras. 40 and 41.

26, This principle was initially expressed by Estey 1. in Reference re Bill 30, The issue in that
cese concermed Ontario’s decigion o extend funding W Roman Catholic high schools and whether
this decision violated the equality rights of other religions proups in the province, This Court held
that the denision to extend funding te Roman Catholic high schools was constitutionally permitted
by sectiom 03 of the Constinition Aei, 1867, which was part of the criginal Confederation harguin,
ancl, therelore, could not be annulled by section 15 of the Charrer. Duning the course of his
Judgment, Estey 1. descnibel the tole of the Charter as follows:

The rele of the Charter 15 not envissged in our jurisprudence ss providing for the

antomatic repeal of any provisions ol the Constitution of Canada which includes all

of the documents enumerated in 5. 52 of the Constitudion ded, TOR2. Action loken

under the Censtitution Act, 1867 is of course subject wo Charter review. Thal isa

far different thing from saving that a specitic power to legislate as existing prior to

April, 1982, has been entirely removed by the simple advent of the Charger. Itis

one thing ho legislate; it is quite another thing to say that an entire power to

lepislute has heen removed from the Constitution by the infroduction of this judicial

poer of supervisiom. The power to establish or add o a system of Roman
Catholic separate schools found in 5. 9303} expressly contemplales that the
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province may legislate with respect o a religioushy-hased school system funded
from the public treasury. Adthouph the Charfer is inlended to constrain the
excreize of legislative power conferred under the Constifution Act. 1867 where the
delineated nghts of individual members of the community are adversely affected, it
cannot be interpreted a8 rendoring unconstitutional distinctions that are cxpressly
prermitted by the Constitution Aer, J867, [Emphasis added. ]

Reference re Bill 30, An Aot to Anend the Fducation 4ot

(O ) [1987] 1 S.C.R. 1148, at pp. 1206-1207: see alsa, at p,

1195 per Wilson 1., Chiarelll v. Canade iMinister of

Emplvment and Immigration) [1992] 1 5.C.R 711, at p. 736;

New Brusswick Broadoasting Co. v. Nova Scotia (Speaker of

the House of Assembly [1993] 1 5.C K, 319, at pp. 373 and

390 ddier v Onrario [1996] 3 5.C.R. 609, af paras, 38 and

47 Gosrelin (Turor of) v Cuebee (Attormey Grenerall [2005)

| 5.CR. 238, ut paras, 21 1o 27; and Chorferont v, Conrda

(Cizenship and fmmigrationg [2007] | 5.CR. 350, at para

124,
27, Al prr 79 of his jedgment, Estev I, drow an analogy between scotion 93 and section
91124}, Bstey 1. was clearly ol the view that any federal legslation enacted under the suspices of
section B1{24) could not be attacked under seclion 15 of the Charter even though that legislalion
was necessaily almed at a specific racial group, namely, Indians. 1t must be acknowledged that
thiz tvpe of race-based legislation does not fit well with the egalitarian concepts cmbedded in
sietion 15 of the Charter. However, as 15 clear from Estey J.'s comments in Seference re Silf 30,
segctiom LS comnol be interpreted 1o a way that would be tantamount to repesling section 9124,

See alvo; PUOW, Hoge "The Canadian Bill of Rights — “Fauality

Belore The Law™ — 4. Can, v. Lavell™ {(1974) 52 Can. Bar Rev,

263,
28, [tis submirtted thar the same principle should apply o the provincial legislation in issue in
this case. First, the exclusion of status ndians from the Métis Setrlemens Aot simply recognizes
that Inchiang und Indian self-govermment are matters falling within exclusive toderal jurisdiction

under sectien #1{24). The recopnition of this constitutiona] reality shoold neol be seen oy offonding

the equality guarantess set out in section 13 of the Charfer. Any decision that it is



uneamstituticnal for Alberta to exclude status Indizns from ils Méhs sell-government legislation
1gnares the dividing hne thal must exist between Indians and Métis if one zeoup is to be within

federal jurisdiction and the other is to be within provincial jurisdiction.

29, Clearly. 1t would be uneonstitutional for Alberta to enact Irulian sell-government
legisletiom. section 13 canmat be relied upon to expand provineial legislative powers o u realm
that is otherwize within exclusive federal junsdiction. However, this is the effect of the Alberta
Court of Appeal’s decision. The Cowre of Appeal hes done by judicial intervention what the
Alberta Lemslature could not do cither divectly or indirectly. This is not to suppest that Alberta’s
legislation could nel embrace "Metis people who are also considerced to be Indians, if the
Legislature chose to include them. Given the imprecise boundary between Indians and Métis, the
Court should provide deference to both Parliament and provincial legislatures 1o define the scope

ol their sel f-gevernment legislation.

. Becond, anecessary corallary to the exclusive federal jurisdicrion over Indians under
section 91(24) must be a provance’s authonty to exclude Indians from the ambat of provincial
legislation in appeopriate cases. In muny sileations, this exclusion will anse by operation of law
through the application of either the doctrine ol inter-jurisdictione] immunity or the dostrine of
parsmountey, Howewver, it is submitted that provinees also have te constitulional poswer to
expressly exclude Indians from the operation of certain provineial laws such as the provineial

heéns sell-povernment legislation at issve in this case.

3l In Kithatla Baed, this Court recognized thal provineial legislation dealing with heritage

property could make specific provision for Aboripinal artifacts without running atoul of section



I

GL24). The mere mention of the word “Tndian™ in provinaial law does not render the law ulfirg
vires, LeBel ). descnibed the impugned lepislation in that case us being tailored, whether by
desigm or by eperation of constimitional law, to not affect the established rights of Aborizinal
peaples. Tust as Bratish Columbia can tailor its heritage property legislation to respect Aboriginal
rights, it is submitted that Alheria can bailor its Métis self-government legislation to respect lederal
jurisdiction over Indians.
Kithatle Band v, British Cofumbi (Minester of Small Business,
Fovrism and Culrerer |202] 2 5.C.R. 146 at paras. 66 and 71,
32, While the Attorney General fully scknowledges that this power could not be atilized to
cxclude Indians from the benefits of provincial laws of general application such as these providing
universal social programs , at least where no comparable federal programs exist, the situation in
Unis case is quite dillerent. The Méns Serlaments Aet is provincial legisiation which deals with the
Métis gusa Metis. The benefits of this Tewislation are misl availeble o everyone in the Province.
Alberta iz entitled to exclude status Indians on the same basis as it is entitles] 10 exclude the
members of any other racial or ethnic group. In fact, stalus Indians are better positioned than
others who de not meet the cligibility requirements of the A<! becanse status Indians can take

advaninge of the bemefits of Indian self-govenunent under the Mrdian Act regime.

33, Third, it 11 is assumed that the Provines has an implied power under seetion 92 of the
Constitufion Act, FHG7 10 enact Méhs self-government legislation, then this power must stand on
the same footing as Parliament’s power to enact Indian sell-government legislulion under section
91724) and must be immune from review under section 13 of the Charier. An analogy can be
thrwwn b The finding of the majority of thes Court in Adler that an mmplied power to legislale with

respect o public schools is protected by section 93 and is insulated from Charter teview. In fact,



the case here slemds on a stronger footing becausc the Provinee's implied power iz specific to
e, as opposed to being a plenary power,

Adler, s, al paras. 4147,

4. Furthemmore, any provineial power to enact Métis sclf-govomment legislation must
necessarily include the power W exclude people who are not Méts, This means that the power
ineludes the ability to define “who iz Méds™ for the purposes of the lepislation. This ability is
casential to any meaningful cxcreisc of the power. [t poes o the very corc of the power. Tuis
therefore submitled that a decision 1o strike down provisions of the legslation becsuse the
definition of Métis is underinclusive by omitling stalus Tndians would strike al the core of the
prewer and be tantamourt to eliminaring the power. Once it is assumed that the Constitution
permits Albertu te legnslate  this area and to define Métis in race-specific terms, it canno be a
violation of section 15 for Alberta to do so, cven if some people whao consider themselves w be

Mdétis are excluded.

35, For all of the foregoing reasons. the Attorney General submits that the exclusion of status
Indizms from the purview of the Aféris Sertlements Aot i3 immune from review under section 15 of
the Charter beeause the exclusion reflects the fact that Indians are under federal jurisdiction and,
s we TSt asaume for the purposes of this case, Métis arc not,. Therefore, the distinetion s
nuthorized by section 9124 ol the Constitution Acr, 1867 ynd the constitubional implications that

arise therefrom.

D. Section 15(2)
36,  The Attormey General also submits that the impugned provisions arc not subject Lo review

urider section 15(1) ofthe Charfer bocausse they form part of smeliorative legislation falling within
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the mesning of section | 502) of the Charrer. The Alberta Court of Appeal made a number of

errors 1 i section P52} analvsis mmd iis decision shoald be overtumed om that hasis,

1. Deference and Scction 15(2)

37, In R Rape, Chief Justice McLachlin and Justice Abella outlined for the Court a test for
section | 5(2) that “permils sipgnificant deferencs™ to the legislature, Thev determaned that courts
should focus their inguiry on the purpose rather han the effect of the impugned law, program or
activity. The Justices found that the text of section 15(2) - in particular the words “has as i1s
object™ - supports such an approach. They accepted that such an approach will prevent courts
leoiny “widuly interfering in ameliorative programs”, amd that governments “should be gven some
leeway to adopt innovative progeams, even though some may ultimately prove to be
unsucesssiul.”

Kapp, supra, at paras. 44, 47, 4% & 77,

35 Chief Justice MoLachlin and Tuslice Abella slaled that in exernining lewislulive purpose,
conets “may find it necessary™ o consider whether the means chosen by the legislatare are
rationally related to the ameliorative purpose, “in the sense that it appears 2t least plansible that the
program may indeed advance the stated poal of combatting disadvantage.” 'L'he Justices were
conscious that analvsing the means chosen by the legislature can casily turn into asscssing the
cffect of the program,  In onder to prescrve an intent-based anal ysis, the Justices framed the
gueshon as follows: “Was it rahonal for the stale 1o conclude that the mesns chosen (o reach its
amelintative goal would contribute to that purposa?™

Kapp, supra, at para, 448,



30, The Atorney General submits that in the present matter the Alberta Court of Appesl failed

to follow this Court’s defereatial approach Lo section |52 outlined in Kapp.

2. Furpose and Effect

4. The Court of Appeal ignomed this Court®s dircction in Kapp that the scefion 15(2) anal vsis
should focus on legislative purpose rather than elTect. While Chiel Justice MeLachlin snd Justics
Abella lefl ppen the possibilityr thar the section 15(2) test could be retined in future cases, the
Alberta Court of Appeal undertook a complete reversal on this question. The Attorney General

submits that such a reversal was oot warranled and ullirmately Ted that Courl inko emor,

41, The Court of Appeal rejected the Chamber Judge's finding that the impugned peovisions
suppott the Meies Seftfements Acr's ameliorative purpese of providing for Mens sclf-governance.
The Court found that the effect of the provisions was to cnable Méis councils "o pick and choose
among various statns Indians who have laken that statas after Movernber | 1990 This
conglusion way repeated 1o the Court’s assessment of ameliorative purpose in its section 15(1)
anil y514:

I'have already stuted that | can perecive little that iz amelioradng in the purpose ar

effect of the impugned provisions. Historically, they have only served to permit a

seerningly vindictive counei] to arbitrarily prevent the appellants from continuing

as members of Pepsvine,

Cunningham v, 4fbertg, 2009 ABCA 239 al paras, 29 & 37.

42, The Attomey General subimits that this is precisely the type of ex post faclo second-
guessing that this Court in Kapp was attempting to avoid by preferring a purpose-based anal vais
for section 15(2). The mpugned provisions draw Hmets on Métis membership but those midts sre

expressly subject to being everriden by General Couneil Policy, Deference o Métis self-



L

governancs on the question of membership is integrated within those provisions, As (he
Chambers Tudge found:
The abality of sellemenls o delermine their own eriteria for membership iz further
evidenced by 55,2220 1iy) of the M 5.4, , which enables the General Council W pass
policies respecting membership eligbility for purposes of ss, 7503, 1) and 90013, 1t
i3 not unreasonable to assume that the General Council was piven these powers,
which arc consistent with the advancement of self-povernance, to allow Métis
seftlement communitics to determine their own membership.
Cumningham v. Alberta, [2007] Al No, 913 at para. 97
(ABQR).
43.  The General Council has three options under the impugned provisions: develop a policy
allowing status Indiany fo be Settloment members, which they have not done; decline w develap a
policy and live with the restricbions in sections 75 and 90; or g third option, applicable here, in
which General Council has not developed a policy, but Setflement Councls have allowed
metnbers to retain membership after having repistered as status Indians. This thied oplion is
possible becawse there 33 nothing in subsection $0(2) that requires a Settlement Council by motify

the Mimsler ol ¢ lerminabion of membership. Each option is an expression of Métis seif-

govemance aver membership.

44, By focusing on effects, the Court of Appeal confused the grant of sell-governance with the
tormer Peavine Council’s arbitrary exercise ol sell-governunce. That arbiteariness arose out of an
mmproper cxereise of power - not the conferral of that power - and has no bearing on the question
of whether the impugnied provisions ave rationally related to the ameliorative purpose of providing
for Bétis sell-governmment.  As the Chambers Judge comrectly found:
On the tacts of this case, there does appear to have been politieal tarpeting of the
individnal Applicants. 1lowever, thal is not due 1o arbilrariness in the Tegislation,

but rather in selective application hy the Former Peavine Council.

Cwnningham v. Alberia, supra, at para. 131,
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43, BEw way of analogy, the fndian Act allows Tndian Bands wo determine their memyhership
and to regulate membership rights. including those related to voting and reserve residence. Om
judicial review, the exercise of Those sel f-governance powers has been found on eeeasion to have
breen improperly exercised or exercised in comtravention of the Charier. Nowhers is il sugpested
that the improper or ¢ven unconstinitional exercise of Band powers place a blemish on the frdian
Act. by which those self-governance powers are confemred.
Serimbift v, Sekimay Indian Rand Couneil, [2000F | CN LB, 2035
{(Fed. T.DVY, Six Mafiony of the Crrana Rover Bang v, Henderson,
[19497] | CNLE. 202 {OnL Gen. Div ).
46,  The Respondents argue that the Brotish Columbba Court of Appeal’s decizion in Huaevivon
v, Aritich Columbio supports thedr position that both purpose and effect should be considered
under secton 15(2) for claims of underinclugion.
Fespondents’ Factam, at para. 42 Havrizon v, British Columbia,
[1968] 2 W.W R 68 (B.C.CAL. |Rezpondents” Book of
Authoritics, at Tab 6. p. 158].
47, Harrisan does not assist the Respondents, In that case the Court detormmmned that section
1502} applies “only if the legislative purpmse was by assast o disadvantageed growp snd the need to
exclude others from the benetits conlerred by the lepislation was properly comsidersl,” [Emphasis
added. | The Court’s reguirement that legislation be “properly considered™ is arguably consistent
with the rational conncetion test outlined in Kapp. Inany event, nowhere does the Court stale thal

effects must be considered in cases of alleged underinelusion.

Harrizson v. British Columbia, supra, at para. 60,

48.  The Coutt i Farrizon found that the impugned provision in that case did not fall within
zection 15(2) becanse there was nothing to suppest that the tarpet groep was disadvantaged or that

there was any valid reason for excluding persons in the claimant group. That is not the cese in the
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present matter, where the ameliorative program is unguestionably tereeled towands 2
disadvantaged group, and the exclusion at issue rellects the distinet constitutional, lepislative and

cultural identity of siatus Indisns,

4% The Ontario Cowrt of Appeal™s decision in Tovelece v, Oniario is instructive. That case
imvolved Metis proups elaiming that a provincial propgram was impermissibly underinelusive
because it restneted participation to fadian Acr Bands, The Court found that the impugned
prograrn tell within the meamng of sectwon 1502, and foreshadowed thas Cowrt's section 15(2)
analysis in Kapp by explicitly rejecting an elTecls-based anual vsis.
Lovelace v. Ontario | 199700, No. 2313 at para. 62 {(Ont. C.AL);
aff'd on other grounds [2K)] 1 3.C.K, 950; see also: Cooper v
Chtario (Antorwey General) (20097, 99 OR, (3d) 25 o paras. 15 &

I (Omt, Supr Ct.)} (oo effects considered under 5.15(2) in
undennelwsacm claim).,

3. Importing Pressing and Substantial Objective

50, The Court of Appeal appears to have accepted that one of the purposes of the impupned
provisions wis to presvent 8 dilution of lmimed resources to scttlement members, However, the
Court [uund that the provisions did not advance that purpese beesuse there was no evidence of any
altempt by status Endians Lo gain membership, or of any such problem vceumng historieally,

Cunnimgfiam v. Afherta, supra, ot paras. 25 & 26,

51, 'The Court of Appeal again exacted oo high a standard under section 15(2). It required
Alberta to establish that the distinetion address some immediate or historical problem or mischief,
In effect, the Court imported a “pressing and substantial concern™ test intoe the scetion 15(2)

analyais. The danger with this approach 15 that it tends 1o lurn the section 1502} analysiz, which



alrcady has incorporated the requirerent of a rational connection, info & proxy for seetion |

Justification.

52, The only aspect of the section 15(2) test outlined in Kapp that has any resemblance o the
notion of a pressing and subsiantial concern, 15 the requirement thal the impugmed law or program
target un histoneally disadvantaged gronp, Addressing historical disadvantage, it mipht be said. is
a pressing and substaniial cemcem, However, there 5 no issue in the present matter that the Métis
targeted by the Méns Sefilements Aot are historically disadvantaged, To the extent that 3 pressing
and substantial conecm might be relevant to the section 1 5(2) analysis, il has heen satisficd in this

NS

53, The Attomev General subimits that there should have been no need for Alberta to adduce
evidence of an cxisting or historical problem with status Indians atteinpuing 4o pain membership in
Metis settlements, If one of the purposes behind the impugned distinction is to prevent a dilution
of Hmited resources Tor Metis communities, then membership restrictions - particularly with
respecl Lo persons belonging o other Aboriginal groups who are beneficiaries of separate henefit

schiemes - rationally address thet concermn.

4. Ratdonal Conneetion

34, The Attomey General submits that any ameliorative law, propram or aclivily targeted
towrrid @ speafic group will necessarily either divectly or indirectly exclude other proups, Where
guvermmenils luke measures Lo smehorate the conditions of a specific Aboripinal group, ather
Aboriginal groups will necessarily be excluded. In Kapp, for example, the impugned commercial

tishing licence was targeted only to certain Indian Bands and thereby implicily excluded non-
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Abonginals as well a5 other Indian Bands and other Aboriginal persons and groups including
those of Métis heritage. Tn Lovelace v. Owiario, the propram at issue was directed al Indian Ador
Bands, implicitly excluding all olher Abonginal growps. including Méds grovps, falling outside of
the fedian Act's parview.
Aov. Koapp, [2003]B.C. T WNa 1772 at pares, 112, 118, 119, 125,
173 & 170 (B.C. Prov. L), Lovelace v Omtario, supra.
55, The present matter ditTers from Kapp and Lovelgce in that it involves an explicit exclusion
of cortain Abonpinal sroups status bulians and Inuk with land claims setilements), However, the
mere fact thal an exclusion is explicit does not warranl the application of stricler serutiny under

section 15027 than was applied to the implicit exclusions involved in Kapp and Leneloce,

56, In Aapp. this Court did not question whether the distinetion itself was rational or had an
amehuorative purpose.  Rather, the Court nndertook that analysis with respect to the Aboriginal

Fishing Stratesy and Pilot Sales Program,

57 Accompanson Lo the facls of Lovelace 15 particolarly helpful, Just as the scope of the
program in Lovelace was defined by reference to a distinetion in the Indian Aer (between Tndian
Aci Bands and other Aboriginal groups), the scope of the Méris Sertlements Act is defined, at Teast
in part. by reference to the Jadien Aot distinetion hebween registers] Indinns (“status Indians™) and
other Abomginal people. The program in Leveluce incorporaled an fdian Aee distinetion to
tfedermine “who's ", while the Mens Sertfements Aot relies on an fedicen Act distioction to
determine “who's oul™. In both cases, the distinction at issue 13 rational in that it assists in

identifving the Aboriginal group to whom the smelioration is dirceted,



3% The Ontario Couwrt of Appeal in Levelace considered differences in the circumstances
between the target group, fndian Aer Bands, and the excluded Aboriginal groups. For example,
the Court found that it was “entirely lepitimate™ for Ontara b prisddle 3 bencfit to fedien dor
Bamds anal thear members on reserve becavse of inferior provincial services provided on resetyves -
i comparizon o Abongnal people living off-reserve - ultimately due to exclusive federal
Jarisdiction vader section 91{24). The Atlerney General submits that, conversely, in the context
amechorating the cireumstances of Métis, it was legitimate for Alberts to exclude status Indians
tram the scape of the Métis Serticiments Aet becanse status Indians are already benelicieries of
targeted benefits under the frdian Aer and are subject to exclusive federal jurisdiction under
soction 91{24),

Lovergee, supra, at para, 81,

59, The constitutional and legislative context of section Y1{24) of the Conatiiation Act, JRED,
and the fedian Act provides a rational foundation for excluding status Indians from the purview of
the Meris Seidemenis Act. The constitutional distinetivencss of Indians was recognized by Chiel
Justice Brenner in £ v, Kapp:

The distinctiveness of Indians and [nuit people has, since Condederation, heen reflected in
.91 (24} of the Constirution Act 1567, which grants exclusive legislative sutherity to
Parliarment to enact laws relating to Indians and lands reserved to Indians. While for the
puposes af this ease I do not have te decide whether the PS5 P. was made pursuant to the
s.891(24) power as opposed to the 91(12) power, the constitutionally recoonized dislinction
between Indions und non-Tndjans can formy part of the context for the cowrt’s analvsis,

| Emphasis added. ]

R. v. Kapp [2004] B.C.J. No, 1440 at para. 49 (B.C.5.C.).

Gil,  Legslatively, status Indians have penerally been eligible ur faderel benefits provided
uncer the Tndian Aev dealing wath lands, resources and selt-governance. Status Indians have been

defined in various ways under the fndian Aer, but at no time has the definition included Métis
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peaple. As discussed sbove, Métis were explicitly excluded from the scope of the Indlan Aot for

the preater part of that Act's cxistence.

Bl.  NWot saprisingly, Indian siatus now irmparts a distinet cultural identity, As Ross T, of the
Eritish Columbia Supreme Court stated in Mefvor v Canada:

In my view, status under the Indian Aet is o coneept that is closely akin o the
concepls of nationality and citizenship,

[T]he Defendant’s approach would reat status as mn Tndian as i1/t were simply 4
statutory defmition pertaining to eligibility to some program or berefit, However,
having ereated and imposed this identity upon First Nations peoples, with the resylt
that it has become & central aspect of identity, the povernment cannot now trest it in
that way, ignoring the true essence or significance of the comeept.
Mefvor v. Canada [2007] B.C.J. No. 1259 gt paras. 192, 143
(B.C.5.C).
02, While the Respondents are status Indians who do nal neceasarily share this cultural
identity, they are entitled to benelils of status which go bevond health care benefits and include
province-wide hunting rights and the ability to purchase poods tex free on reserves. It was rational
for Alberta t exclude stetus Indians from the Médis Serlements Aet's purview as an Aburiginal
growp distinel from Métis. A deferential approach w section I 5{2} sheuld oot reguire amelioratve

laws or programs to effect an cxact correspondence for all persons within and without the targered

group, particulariy in the complex area ol Aboriginal identity.
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COETS
63, The Attorney General does not seek costs and submits that he should not be lisble for the

wirils of cither of the parties or any of the other interveners.

FART ¥

DISFOSITION OF THE LEGAT. T35TES

fa}. The Altorney General does not seek permission to present oral argument al the hearing of
the appeal. The Altorney General has made submissions with respeet to only the fifth and sixth
Constitutional Questions and submits thal they should be answered as follows;

3. No, sections 75 undior B0 of the Méris Sertlements Act da nol infrings scetion 15 of the
Charter,

4. Crven the answer W Question 5, it is unnecessary to answer this {Juastion,

ALL OF WHICH IS RESPECTFULLY SUBMITTED

DATED at Regina, Saskatchewan this 20" day of Oceober, 2010

R. Tames Frfe \
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