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BETWEEN: 
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File Number: 34103 

IN THE SUPREME COURT OF CANADA 
(On Appeal from the Court of Appeal for Ontario) 

MOHAMMAD MOMIN KHAWAJA 
Appellant 

(Appellant/Respondent in the Court of Appeal for Ontario) 

-and-

HER MAJESTY THE QUEEN 
Respondent 

(Respondent/ Appellant in the Court of Appeal for Ontario) 

APPELLANT'S FACTUM 

PART I- STATEMENT OF FACTS 

1. The Appellant was charged with seven terrorism offences with respect to conduct occurring 

between early 2002 and his arrest on March 29, 2004. 
Indictment, Appellant's Record, Vol. II, Tab 7, pg 111-126. 
Criminal Code, R.S.C. 1985, c. C-46, ss. 83.03(a), 83.18, 83.18(1), 83.18(3)(a), 83.19, 83.2, and 83.21(1). 

2. The Appellant brought a pre-trial application challenging the constitutionality of various 

provisions of the Anti-Terrorism Act. The application was allowed in part. The Trial Judge 

ruled that section 83.0l(l)(b)(i)(A) of the Criminal Code, being part of the definition of the 
term "terrorist activity", which stipulates that terrorist activity must be committed "in whole or 

in part for a political, religious or ideological purpose, objective or cause" (hereinafter referred 

to as the "motive clause"), which definition is incorporated by reference into all of the 

provisions in issue on the application, violates freedom of conscience and religion as 

guaranteed by section 2(a) of the Charter, freedom of thought belief, opinion, and expression 

as guaranteed by section 2(b) of the Charter, and freedom of association as guaranteed by 

section 2( d) of the Charter. The Trial Judge concluded that this infringement could not be 
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saved pursuant to section 1 of the Charter. As a remedy, the Trial Judge ordered that the 

motive clause be severed from the definition of "terrorist activity", and that the trial could 

proceed based on this new definition. 

3. At trial, the focus was the Appellant's involvement with a group of individuals based in the 

United Kingdom who centred around Omar Khyam. This group of individuals, found to be a 
"terrorist group" will hereinafter be referred to as the "Khyam group". The individuals alleged 
to be part of the Khyam group included Anthony Garcia, Waheed Mahmood, Salahuddin 
Amin, Jawad Akbar, Nabeel Hussein, and Shujah ud din Mahmood. Khyam, Garcia, Waheed 

Mahmood, Amin, and Akbar were all convicted for their roles in relation to what is commonly 

known as the "U.K. fertilizer bomb plot". The group had purchased 600kg of ammonium 

nitrate fertilizer and was making plans to use it to bomb a civilian target or targets within the 

United Kingdom. Hussein and Shujah Mahmood were acquitted in relation to involvement in 

the same plot. 

4. The Appellant's contact with the Khyam group is believed to have begun in 2002. The 

Appellant visited London from December 27-30, 2002. From early 2003, e-mails were 

tendered in evidence from an account "nicole_chic_shara@yahoo.co.uk". That e-mail account 

was used by the Appellant to communicate with Khyam and others using a "dead drop box" or 

"save-draft" method whereby the Appellant, Khyam, and others would log on to this account 

using a webmail program, draft a message to any of the others, then without sending the 

message, it would be saved as a draft in the account. The intended recipient would later log 

on to the account and read the message that had been saved as a draft, and, if necessary 

prepare a reply which would also be saved as a draft, and so on. 

5. Starting in approximately October 2002, the Appellant began communicating with a Canadian 

woman in Ottawa named Zenab Armandpisheh. On the Appellant's instructions, 

Armandpisheh opened a bank account for the benefit of the group and the bank card for that 

account was sent to Khyam. Armandpisheh also assisted by forwarding money to the Khyam 

group on the direction of the Appellant. The Appellant advised Armandpisheh that the 

purpose of the money was so that the he and others could buy food when traveling in Pakistan 

and Afghanistan. 
Evidence of Zenab Armandpisheh, Appellant's Record, Vol. V, Tab 26, pg. 74, line 27- pg. 84, line 23; 

Appellant's Record, Vol. V, Tab 27, pg. 85, lines 1-18. 
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6. The Appellant would continue to communicate with Khyam and others using the dead drop 

box method, and he was ultimately invited to attend a "training camp" in the Malakand region 
/ 

of Pakistan in July of 2003. The Appellant began to communicate with one Mohammed 

Junaid Babar using the "nicole _chic_ shara" account, as Babar was to be the one who would 

pick him up in Lahore upon his arrival in Pakistan and take him to the Malakand "training 

camp". 

7. Babar, an American citizen, was an associate of this group who was largely based in Pakistan. 

He had pleaded guilty in the United States to multiple terrorism offences in relation to his 

involvement with the Khyam group as well as other activities. He was put forward as the 

Crown's "star" witness - a purported insider in the Khyam group. He confirmed that the 

Khyam group planned and held a training camp in the Malakand region of Pakistan in the 

summer of 2003. He first met the Appellant in association with this training camp. The 

training camp was aimed at individuals committed to training for front-line jihad in 

Afghanistan, in other words, individuals who wished to fight on the front lines against 

invading western military forces in Afghanistan. Jihad is an Islamic term with many possible 

meanings which can range from an internal personal struggle, to a conventional war, or 

terrorism. Likewise, evidence was introduced at trial that the term "bros", which was another 

term frequently used at trial, was capable of different meanings ranging from fellow muslims 

to fellow muslims involved in jihad. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. V, Tab 21, pg. 1, line 22- pg. 6, line 16. 

8. The camp was conducted high up in the mountains. The camp consisted of a field, tents, AK-

47s, light machine guns, and a rocket-propelled grenade launcher. There were only three 

rounds available for the rocket propelled grenade launcher for the entire duration of the camp, 

which lasted for approximately five weeks starting in late June. The Appellant fired one of 

the three rounds. The Appellant was only present at the camp for three to four days. While a 

subset of the Khyam group also experimented with and conducted a test of a bomb at the 

training camp, this fact was specifically hidden from the others, including the Appellant. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. V, Tab 21, pg. 10, line 32- pg. 18, line 31. 

9. Babar became aware that Khyam was planning a "suicide" mission in the United Kingdom 

whereby civilian targets would be attacked through the use of suicide bombs. Babar agreed to 

. participate in this plot. There was discussion as to how to smuggle detonators to the United 

Kingdom for the purpose of this plot. Babar never discussed this plot with the Appellant. 

3 
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Even as an insider in the group, not even Babar was aware, until after his own arrest in April 
2004, that the Khyam group had secured 600kg of ammonium nitrate. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. V, Tab 21, pg. 18, line 31- pg. 20, line 12; 

Appellant's Record, Vol. V, Tab 21, pg. 28, line 9- pg. 31, line 7. 

10. Babar never discussed any terrorist plots with the Appellant. The only reference Babar made 
to even discussing any ideas with the Appellant was a brief discussion between Babar, the 
Appellant, and Amin which was described as 'joking", wherein the theoretical possibility of 
taking a remote controlled plane, fitting it with explosives, and flying it to the Pakistani 
Intelligence headquarters was raised. There is no evidence that this subject was ever discussed 
agam. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. IV, Tab 20, pg. 123, line 29- pg. 124, line 18; 

Appellant's Record, Vol. V, Tab 21, pg. 25, line 20- pg. 28, line 8. 

11. Babar also had periodic contact with the Appellant concerning a home belonging to the 
·Appellant's family in Rawalpindi, Pakistan. The Appellant had offered to make the home 
available for the "bros", but Babar had been unable to find anyone to live there. Eventually 
Babar found an individual, Roman Afroz Butt, who was in no way associated withjihad, to 
occupy the residence. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. IV, Tab 19, pg 1, line 29- pg. 4, line 20; 

Appellant's Record, Vol. V, Tab 21, pg. 21, line 3- pg. 24, line 24. 

12. Starting in August 2003, the Appellant began communicating by e-mail with Zeba Khan, an 
American woman living in Pakistan. The Appellant began to court Khan for a possible 
marriage via e-mail. This courtship continued until the Appellant's ultimate engagement to 
Khan was broken off by the Appellant in December 2003. Over the course of this courtship, 
the Appellant and Khan exchanged views on a number of topics resulting in a number of 
emotionally-charged e-mails being exchanged back and forth. 

13. The Appellant and Khan met twice during a visit by the Appellant to Pakistan from October 
13-17, 2003. During this visit the Appellant stayed with Babar. This was the only time Babar 
saw the Appellant after he left the "training camp". The Appellant had traveled by way of 
London and had met Khyam on the way, having picked up property, including money and a 
medical kit, from Khyam to be forwarded on to Amin in Pakistan. While in Pakistan, the 
Appellant provided Amin with the property from Khyam, met briefly with Khan and her 
father, re-attended at the training camp in hopes of firing the rocket-propelled grenade 
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launcher one more time, only to find out there was no more ammunition, then returned for a 

dinner with Zeba Khan and her father. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. IV, Tab 20, pg. 110, line 20- pg. 126, line 29; 

Appellant's Record, Vol. IV, Tab 20, pg. 134, line 6- pg. 136, line 30. 

14. Upon his return to Canada, the Appellant commenced discussions with Khyam using the 

"nicole _chic_ shara" account concerning the development of "remote devices". These 

discussions continued up to the point of the Appellant's arrest on March 29, 2004. 
Exhibit 46, E-mails Book 3, Appellant's Record, Vol. VIII, Tab 34, pg. 130-177. 

15. The Appellant also continued his e-mail exchanges with Khan. A particularly dramatic e-mail 
was authored by the Appellant on October 24, 2003 and sent to Khan in which the Appellant 

spoke in approving terms of the September 11 attacks and other terrorist acts and spoke 

favourably about the use of such attacks. Khan testified at trial that the Appellant presented as 

a typical angry young muslim, that his focus was on going to fight in Afghanistan and/or Iraq, 

and that on the totality of her dealings with him, she did not believe that the comments 

expressed in the October 24 e-mail were reflective of the Appellant's supporting suicide 

bombings or terrorism, Had she thought otherwise, she wouldn't have agreed to marry him. 
Evidence of Zeba Khan, Appellant's Record, Vol. V, Tab 28, pg. 101, line 20- pg. 119, line 16; 

Appellant's Record, Vol. V, Tab 28, pg. 135, line 13- pg. 138, line 17. 
Exhibit 63, E-mail communications between Momin Khawaja and Zeba Khan, Appellant's Record, Vol. 
IX, Tab 37, pg. 121-123. 

16. By early 2004, the Appellant and Khyam were discussing a demonstration of the "remote 

devices". They eventually settled on the Appellant making a trip to the United Kingdom to 
show them pictures of the devices. 

17. The Appellant visited Khyam and others in the United Kingdom between February 20 and 22, 

2004. By this time, Khyam and others had already come to the attention of United Kingdom 

authorities and were under surveillance. This surveillance involved these individuals being 

followed by British agents as well as electronic audio surveillance ofKhyam's Suzuki Vitara 

vehicle, home and the home of some of the others. When the Appellant stepped off the plane 
at London's Heathrow Airport on February 20, 2004, he immediately came under surveillance. 

This is the point at which the Appellant's existence first came to the authorities' attention. 
The RCMP in Canada were subsequently contacted and the investigation of the Appellant by 

the RCMP in Canada commenced. 

5 
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18. While in the United Kingdom, the Appellant was captured on various voice probes. None of 

the probes capture the Appellant discussing terrorist bombings or the attacking of civilian 

targets with any of the members of the Khyam group, nor do any of the members of the 

Khyam group discuss these topics in the presence of the Appellant during any conversations 

captured by any of the audio probes. The relevant dialogue focuses primarily on the types of 

combat that would be associated with a soldier fighting in the field. This dialogue stands in 

stark contrast to the dialogue involving various members of the Khyam group once the 

Appellant was not present. This dialogue involves discussion of terrorism and bombings of 

civilian targets. 
Exhibit 70, Summary document re probes, Appellant's Record, Vol. XI, Tab 40, pg. 1-5. 

19. During his visit to the United Kingdom, the Appellant, Khyam, and others attended an internet 

cafe where the Appellant showed them an e-mail photograph of the "remote devices" he had 

been discussing with Khyam. The "devices" consisted of printed circuit boards that had been 

developed into a transmitter and a receiver, whereby a signal could be transmitted by pushing 

a button on the transmitter and that signal received by the receiver. The photograph was given 

the filename "hifidigimonster.jpg", and as a result, through the investigation and trial, the 

transmitter and receiver were commonly referred to as the "hifidigimonster". 

20. The Appellant left the United Kingdom on February 22, 2004, but continued to discuss the 

remote devices with the Appellant thereafter using the dead drop box method. At no point in 

their discussions do the Appellant or Khyam discuss the intended use of the hifidigimonster, 

nor is there any direct evidence of Khyam' s intended use of the hifidigimonster. While it was 

theorized that, whether or not this was known to the Appellant, Khyam wanted the 

hifidigimonster developed so that he could use it to remote-detonate an ammonium nitrate 

fertilizer-based bomb at a civilian target in the United Kingdom, there is no direct evidence of 

this intention despite the extensive use of the audio probes in this investigation. The 

circumstantial evidence of Babar was that the U.K. fertilizer bomb plot was to be a suicide 

mission, which would not require a remote control device, plus Khyam and others had 

discussed the possibility of an immediate bombing even though a functional hifidigimonster 

had not yet been developed, let alone delivered to Khyam. In fact, there is no evidence, aside 

from a photograph, that a functional hifidigimonster was ever developed. 

21. The only evidence as to the Appellant's intended use of the hifidigimonster is the e-mail sent 

by the Appellant to a woman named Fatima Bham on December 23, 2003 in which he claims 

6 
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to have been working on "making electronic devices for the rnujahideen to use in afghanistan 
and iraq". 
Exhibit 62, E-mail communications between Momin Khawaja and Fatima Bham, Appellant's Record, Vol. 
VIII, Tab 36, pg. 193. 

22. On March 29, 2004, the Appellant was arrested and his family horne in Ottawa searched. The 
search of the horne yielded the hifidigirnonster, found in the Appellant's brother, Qasirn 
Khawaja's, bedroom. Also located were various electronic components (though there were 
insufficient electronic components to make a second hifidigirnonster), three firearms, and 
many rounds of ammunition amongst other items. 

23. The device hifidigirnonster was examined by Sgt. Sylvain Fiset of the RCMP. He indicated 
that the device in its current state would not function as a remote detonation device for a 
bomb, but that it could be made to function as such with modifications. With modifications 
the device would have a range of roughly 150m in urban areas or 300m in rural areas. 
Evidence of Sylvain Fiset, Appellant's Record, Vol. V, Tab 22, pg. 58, line 20- pg. 59, line 17; 

Appellant's Record, Vol. V, Tab 23, pg. 60, lines 3-11. 

24. Sgt. Fiset confirmed that improvised explosive devices (IEDs) are common weapons used by 
insurgents in theatres of war such as Iraq and Afghanistan and that the hifidigirnonster, with 
appropriate modifications, would be a suitable device for use in remote-detonating an lED. 
He confirmed that using a device such as a modified cell phone would be a much simpler 
method of remote-detonating a bomb in an area with cellular phone coverage, such as London, 
England. 
Evidence of Sylvain Fiset, Appellant's Record, Vol. V, Tab 24, pg. 61, line 12- pg. 63, line 29; 

Appellant's Record, Vol. V, Tab 25, pg. 64, line 6- pg. 73, line 23. 

25. The Appellant argued at trial that he ought to be acquitted of all charges because the Crown 
had failed to prove that the Appellant knew that the Khyam group was a terrorist group and 
that certain activities amounted to terrorist activities. Specifically the Appellant argued that, 
in the face of all of the e-rnails, all of the electronic probes, and the evidence of the insider 
Babar, there was no evidence that the Appellant knew of any of the activities of the Khyam 
group aside from its activities in support of the armed conflict in Afghanistan. Against that 
backdrop, the isolated references to the joking with Arnin about the explosives-charged model 
airplane and the comment about sending lmmy, a member of the Khyarn group, on a "one 
way" mission, coupled with certain views expressed onjihad, Osama Bin Laden and other like 
topics in certain of the Appellant's e-rnails to Khan and Bham (but not in any e-rnails with 

7 
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Khyam) are incapable of uniquely supporting the inference that the Appellant had knowledge 

that the Khyam group was engaged in terrorist activities such as bombings of civilian targets. 
Furthermore, the activities that the Appellant was aware of, namely the militaristic activities in 

Afghanistan, are not "terrorist activity" as defined in the Criminal Code. 

26. These arguments were rejected in part by the Trial Judge who concluded that while he could 
not find beyond a reasonable doubt that the Appellant had knowledge of the U.K. fertilizer 

bomb plot, the Appellant was aware in a general way that the Khyam group was engaged in 

terrorist activity, and that the Appellant's and the Khyam group's efforts in support of the 

fighting in Afghanistan met the definition of "terrorist activity" because none of them were 
actively fighting in Afghanistan, therefore the "armed conflict" clause to the definition, which 

excluded certain acts within an "armed conflict" from the definition of"terrorist activity", had 

no application in the case at bar. 

27. On March 12, 2009, the Appellant was sentenced to 10Yz years imprisonment with parole 
ineligibility increased pursuant to section 743.6 of the Criminal Code to half of each of the 

individual sentences of two years or more. This was in addition to approximately five years of 

pre-sentence custody. The learned Trial Judge indicated that he had given the Appellant credit 
for pre-sentence custody, however he declined to specify how much, other than to say that it 

was not 2 for 1 credit, nor 1 for 1 credit, but somewhere in between, despite knowledge of the 

agreement between the Crown and defence that 2 for 1 credit for all of the dead time would be 

appropriate in the circumstances. 

28. The Appellant appealed both conviction and sentence to the Ontario Court of Appeal. The 

Respondent appealed against sentence. On December 17, 201 0, the Ontario Court of Appeal 

(Doherty, Moldaver, and Cronk JJ.A.) dismissed the Appellant's appeals (and in the process 

overturned the learned Trial Judge's finding that "motive clause" was unconstitutional), 

allowed the Respondent's appeal, and imposed a sentence oflife imprisonment. 

PART II- POINTS IN ISSUE 
29. The Appellant raises the following issues: 

(A) The constitutionality of the ''motive clause" 
(1) Did the Court of Appeal err in overturning the learned Trial Judge's 

finding that section 83.01(1)(b)(i)(A) of the Criminal Code of 

Canada, being part of the definition of the term "terrorist activity" 
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infringes sections 2(a), (b), and (d) of the Canadian Charter of 

Rights and Freedoms? 
(2) In the alternative, did the Court of Appeal err in allowing the 

Appellant to stand convicted of more robust offences than those he 
had faced at trial? 

(B) Proof of foreign terrorism offences 
(1) Did the Court of Appeal err in its interpretation of the "armed 

conflict exception" to the definition of "terrorist activity" in the 
Criminal Code? 

(2) Did the Court of Appeal err in permitting broad judicial notice to be 
taken of the "facts" surrounding the armed conflict in Afghanistan? 

(3) Assuming the Appellant's acts in furtherance in the armed conflict in 
Afghanistan were not proven to amount, in law, to "terrorist 
activity", were the convictions unreasonable? 

(C) The principles of sentencing applicable to terrorism offences 
(1) Did the Court of Appeal err with respect to each of the three errors 

on the part of the Trial Judge that it identified? 
(2) Did both the Court of Appeal and the Trial Judge sentence the 

Appellant based on aggravating factors which, on the Trial Judge's 
unchallenged findings of fact, were inapplicable and/or had not been 
proven beyond a reasonable doubt? 

(3) Did the learned Trial Judge err in his treatment of pre-sentence 
custody? 

PART III- ARGUMENT 
(A) Constitutionality of the "Motive Clause" 

(1) Charter Analysis 
30. A constitutional challenge to a law as violating the fundamental freedoms guaranteed pursuant 

to section 2 of the Charter can be launched based on the purpose of the impugned law or the 
effects of the impugned law. Similarly, where the challenge is based on the effects of the 
impugned law, the challenge may be based on the effects that the law has upon the individual 
accused implicated in the case before the court, or the challenge may be more broadly based 
upon the effects that the impugned law has upon others. 
R. v. Big M. Drug Mart Ltd., [1985] 1 S.C.R. 295 at 313-15, Appellant's Book of Authorities, Tab 1. 
R. v. Parker, [2000) O.J. No. 2787 at paras. 78-80 (C.A.), Appellant's Book of Authorities, Tab 2. 

9 
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31. In the case at bar, the challenge to the motive clause was limited to the effects of the motive 

clause. The effects that were targeted were the effects of the legislation upon the public at 

large and not the specific effects on the Appellant. There are two specific and related effects 

that were asserted by the Appellant and accepted by the Trial Judge: 

(1) The ''motive clause" would have a chilling effect upon the exercise of freedom of 

expression, freedom of religion, and freedom of association; and 

(2) The "motive clause" would legitimize law enforcement action aimed at scrutinizing 

individuals based on their religious, political, or ideological beliefs. 

32. While a violation of three different rights is alleged, namely freedom of religion pursuant to 

section 2(a) of the Charter, freedom of expression pursuant to section 2(b) of the Charter, and 

freedom of association pursuant to section 2( d) of the Charter, the legal analysis with respect 

to each of these three rights is essentially and will be considered together. 

33. There is a chilling effect upon freedom of religion because freedom of religion includes the 

right to practice one's religion. Those who hold and practice religious beliefs that have been 

expressed by those who engage in acts of terrorism are chilled from freely practicing those 

religious beliefs. 
Syndical Northcrest v. Amselem, [2004) S.C.J. No. 46 at paras. 46, 51, Appellant's Book of Authorities, Tab 
3. 

34. There is a chilling effect upon freedom of expression because those who hold religious, 

political, or ideological beliefs that have been expressed by those who engage in acts of 

terrorism will be chilled from freely and openly expressing those beliefs. 

35. There is a chilling effect upon freedom of association because those who hold religious, 

political, or ideological beliefs that have been expressed by those who engage in acts of 

terrorism will be chilled from freely and openly associating with others who share those 

beliefs for fear it could lead to terrorism charges being laid. 

36. Likewise, the "motive clause" will legitimize law enforcement focusing its investigative 

resources upon those who practice or express religious, political, or ideological beliefs that 

have been practiced or expressed by those who have engaged in acts of terrorism, or who 

associate with others who practice or express similar beliefs. 

10 
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37. To provide a more concrete illustration of these effects in the context of the contemporary 

Canadian reality, young Muslims, particularly those who hold a political, religious, or 

ideological belief that it is wrong for non-Muslim Western military forces to invade and 

attempt to impose their non-Muslim will upon Islamic-centric states such as Afghanistan and 

Iraq will be chilled from practicing these religious beliefs, expressing these beliefs, and 

associating with others who share these beliefs. To put it another way, the effect of the 

"motive clause" is that it promotes a chilling effect upon these young Muslims in the practice 

of their religion, the expression of their beliefs, and association with like-minded individuals. 

38. If a fundamental freedom is "chilled" this necessarily results in an infringement of that 

freedom. Therefore, the three issues for this Court to consider are the following: 

(1) Does this Court accept the existence of effects asserted by the Appellant on the 

fundamental freedoms guaranteed pursuant to section 2 of the Charter? 

(2) If yes, is the infringement of these rights justified pursuant to section 1 of the 

Charter? 
(3) If no, what is the appropriate constitutional remedy? 

39. The Trial Judge considered the constitutionality of the motive clause in reference to sections 

2(a), (b), and (d) of the Charter between paragraphs 43 and 58 of his reasons. His ultimate 

findings and conclusion that the "motive clause" violates sections 2( a), (b), and (d) of the 

Charter are found at paragraph 58: 
It seems to me that the inevitable impact to flow from the inclusion of the "political, religious 
or ideological purpose" requirement in the definition of "terrorist activity" will be to focus 
investigative and prosecutorial scrutiny on the political, religious and ideological beliefs, 
opinions and expressions of persons and groups both in Canada and abroad. Equally inevitable 
will be the chilling effect Webb predicts. There will also be an indirect or re-bound effect of the 
sort Professor Stribopoulos described, as individuals' and authorities' attitudes and conduct 
reflect the shadow of suspicion and anger falling over all who appear belong to have any 
connection with the religious, political or ideological grouping identified with specific terrorist 
acts. This in my view amounts to a prima facie infringement or limitation of the freedoms of 
conscience, religion, thought, belief, expression and association such that would have to be 
justified with reference to s. I of the Charter. 

Reasons for Judgment (Constitutional Application) at para. 58, Appellant's Record, Vol. I, Tab 2. 

40. In short, the Trial Judge accepted that the "motive clause" had the two effects described above 

relying upon logic, common sense, and relevant academic articles and commentary on the 

social context of the "motive clause" that had been placed before him. These findings were 

reversed by the Court of Appeal which concluded that the Appellant had not led any evidence 
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in support of the chilling effect, and adopted the analysis of Dawson J. in Ahmad that if there 

was any chill, it could have been caused by factors other than the "motive clause" 
Reasons for Judgment (Appeal) at paras. 118-26, Appellant's Record, Vol. II, Tab 6. 
R. v. Ahmad, [2009] O.J. No. 6151 at para. 133 (S.C.J,), Appellant's Book of Authorities, Tab 4. 

(i) The Effects of the Motive Clause 
41. In light of the Court of Appeal decision in this matter, the central issue that this Court is to 

resolve with respect to the constitutionality of the "motive clause" is whether or not it accepts 

the effects of the "motive clause" as asserted by the Appellant and accepted by the Trial 

Judge. 

42. It is submitted that the tendency of the "motive clause" to chill the exercise of fundamental 

freedoms is established on the following three bases: 

(1) Academic articles and commentary on the social context surrounding the "motive 

clause"; 
(2) The broad scope of what activities could be considered "terrorist activity"; and 

(3) Logic and common sense. 

43. The Appellant's constitutional challenge to the motive clause did not depend on the particular 

facts of the Appellant's case. In other words, the Application was not dependent upon any 

adjudicative facts. It depended upon the effects of the legislation that went beyond and were 

independent of the facts of the Appellant's case. For this reason the constitutional challenge 

was decided as a pre-trial application and the Trial Judge did not go on to hear the evidence 

against the Appellant before ruling on the constitutional challenge. Likewise, given that the 

challenge was based on the general effects of the "motive clause" and the relevant social 

context, neither party called evidence on the Application and agreed that the Trial Judge could 

rely upon relevant academic articles and commentary on the relevant social context. In 

reaching his conclusions the Trial Judge relied upon these articles and commentary. 
Maureen Webb, "Essential Liberty or a Little Temporary Safety? The Review of the Canadian Anti-
Terrorism Act" (2005) 51 Crim L.Q. 53 at 63, 72, Appellant's Book of Authorities, Tab 65. 
Thomas Gabor, "The Views of Canadian Scholars on the Impact of the Anti-Terrorism Acf' (Ottawa: 
Research and Statistics Division of the Department of Justice Canada, 2004) at 73-77, Appellant's Book of 
Authorities, Tab 66. 

44. It is submitted that where the asserted effects of legislation are based on the wording of the 
" 

legislation itself and the social context in which it operates, reliance upon academic 

commentary and articles to assess the effects of the legislation is appropriate. 
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45. The broad spectrum of activities that can result in criminal liability for "terrorist activity" also 

supports the finding of a chilling effect. As noted by McLachlin J. (as she then was) in 

Keegstra, where laws are overbroad and vague, as a matter of common sense and logic this 

can promote a chilling effect. While the Trial Judge found that the definition of "terrorist 

activity" and the definition of the various crimes incorporating it were not constitutionally 

overbroad, nor unconstitutionally vague, there is no denying that the scope of what actions 

could constitute a crime of terrorism is exceptionally broad. As a matter of common sense or 

logic, where an act as simple as giving money or giving information to another individual 

while holding a particular political, religious, or ideological belief could risk a terrorism 

charge being laid, it is understandable that some individuals who hold beliefs that have been 

held by others who have committed acts of terrorism will be chilled from expressing those 

beliefs, practicing their religion, and associating with others who hold the same beliefs out of 

the legitimate concern that it may lead to them being wrongfully charged with a terrorism 

offence, given the significant consequences of such a charge. 
R. v. Keegstra, [1990) 3 S.C.R. 697 at 819, 850, 859-61, Appellant's Book of Authorities, Tab 5. 

46. The Court of Appeal suggests that credible empirical or anecdotal evidence is required to 

establish a chilling effect. It is submitted that the analysis above affords sufficient basis to 

ground judicial acceptance of this chilling effect in the absence of credible empirical or 

anecdotal evidence. 
St. Elizabeth Home Society v. Hamilton (City), [2008] O.J. No. 983 at paras. 31-34 (C.A.), Appellant's Book 
of Authorities, Tab 6. 

47. If empirical or anecdotal evidence was required, in many cases, such as this one, it would 

prove elusive. It is submitted that where there is a logical and common sense basis to support 

a chilling effect and it is supported by relevant academic articles and commentary, empirical 

and anecdotal evidence is not necessary. To deny an individual access to Charter relief in 

circumstances where there is no empirical evidence would be unfair because no social 

scientist has ever empirically studied the issue. This will be common where the legislation in 

question has been relatively recently enacted, as in the case at bar. Similarly, the adverse 

effects of legislation will take some time to manifest themselves and it will take even more 

time for any empirical study to have sufficient data and duration to produce reliable results. 

Where the effect sought to be proven is that the expression of a particular belief is being 

chilled, it is unrealistic to expect that anecdotal evidence would be readily available of 

individuals who would be prepared to go on record to state that they hold a particular belief, 
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but are being chilled from expressing it. The fact that individuals wouldn't be willing to do 

that is inherent in the very effect that the Appellant seeks to establish. 

48. In a free and democratic country such as Canada our courts cannot be prepared to tolerate 

adverse and unconstitutional effects of new legislation for a period of time until the impact has 

taken full effect and has been validly empirically studied. In some cases the effect may be 
unknown, speculative, or obscure, and will only become apparent with time. In cases, such as 

the case at bar, however, where there is a logical, common sense, and academic-endorsed 

basis for concluding that there is an adverse and unconstitutional effect promoted by the 

legislation, the absence of empirical or anecdotal evidence should not operate as a bar to a 

remedy. 

49. While the analysis of Dawson J. in Ahmad, which is adopted by the Court of Appeal suggests 

that there are other reasons why the exercise of fundamental freedoms may be chilled, the fact 

that individuals are chilled from exercising their fundamental freedoms for more than one 

reason does not negate the chilling effect posed by the "motive clause" so long as the motive 

clause, as a matter of logic and common sense, supported by academic articles and 
commentary, is one material reason why the exercise of fundamental freedoms would be 

chilled. It is submitted that the Trial Judge reasonably reached his conclusion accepting the 

existence of this chilling effect. 
Reasons for Judgment (Appeal) at paras. 125-126, Appellant's Record, Vol. II, Tab 6. 

50. The Court of Appeal also ruled that any improper police conduct that arises in enforcement of 

terrorism offences can be addressed on a case-by-case basis without declaring the provision 

unconstitutional. It is submitted that this analysis misses the point. The "motive clause" 

legitimizes law enforcement activity that would otherwise be illegitimate by permitting 

investigative scrutiny to focus on an individual's political, religious, or ideological beliefs. 

This factor also contributes to the chilling effect that is asserted and the ultimate assertion that 

the "motive clause" is unconstitutional. 
Reasons for Judgment (Appeal) at paras. 132-134, Appellant's Record, Vol. II, Tab 6. 

(ii) Section 1 Analysis 
51. The motive clause cannot be justified under section 1 because it fails the minimal impairment 

test. The analysis of the Trial Judge on this issue at paragraphs 59-80 of his reasons ought to 

be persuasive. As stated by McLachlin J. (as she then was) in R.JR.-MacDonald "if the 
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government fails to explain why a significantly less intrusive and equally effective measure 

was not chosen, the law may fail." 
Reasons for Judgment (Constitutional Application) at paras. 59-80, Appellant's Record, Vol. I, Tab 2. 
R.J.R.-MacDonald Inc. v. Canada (Attorney General), [1995) S.C.J. No. 68 at paras. 160-61, Appellant's 
Book of Authorities, Tab 7. 

52. Multiple nations and international bodies have demonstrated that it is possible to define 

terrorism without reference to motive. Two notable examples are the United States and the 

United Nations. A similar motiveless definition has been adopted in Canada in the 

immigration context. Given that it is reasonably possible to effectively criminalize and 

combat terrorism without reliance upon motive, any statute which unconstitutionally infringes 

fundamental freedoms by criminalizing motive cannot be justified in a free and democratic 

society. 
U.S., Bill H.R. 3162, USA PATRIOT Act, 107th Cong., 2001, Appellant's Book of Authorities, Tab 62. 
Secretary General, In Larger Freedom: Towards Development, Security and Human Rights for All, UN 
GAOR, 59th Sess., UN Doc. A/59/2005 (2005) at 26, Appellant's Book of Authorities, Tab 67. 
Suresh v. Canada (Minister of Citizenship and Immigration), [2002] S.C.J. No. 3 at para. 98, Appellant's 
Book of Authorities, Tab 8. 

(iii) The Appropriate Remedy 
53. The Trial Judge held that the appropriate remedy was to sever the motive clause from the 

definition of "terrorist activity" and continue the prosecution based on this judicially amended 

definition of "terrorist activity". It is submitted that the Trial Judge erred in granting this 

remedy. Such a remedy violates the principle of legality and is contrary to the principles of 

severance. The only appropriate remedy was to declare the definition of "terrorist activity" 

and any offences which incorporate this definition by reference to be of no force and effect. 

54. The constitutional principle of legality was affirmed by the Supreme Court of Canada in R. v. 

Lohnes and provides that in order to be convicted of a crime, the act or omission that is said to 

constitute the crime must have been criminalized at the time of the act or omission. Given 

that at the time of the Appellant's alleged acts in 2002-2004, there were no terrorism crimes in 

Canada absent a prescribed motive, the decision to retroactively sever the motive clause and 

permit the Appellant to stand trial for motiveless terrorism crimes violated the principle of 

legality and was an error in law. 
R. v. Lhones, [1992)1 S.C.R. 167 180, Appellant's Book of Authorities, Tab 9. 
Front commun des personnes assistees socials du Quebec v. Canada (Canadian Radio-Television and 
Telecommunications Commission), [2003] F.C.J. No. 1609 at para. 17 (C.A.), Appellant's Book of 
Authorities, Tab 10. 
Frey v. Fedoruk, [1950] S.C.R. 517 at 530, Appellant's Book of Authorities, Tab 11. 
R. v. Dery, [2006) S.C.J. No. 53 at para. 9, Appellant's Book of Authorities, Tab 12. 
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55. The legal principles governing the remedy of severance were also violated in this case. Those 

principles dictate that before part of a legislative enactment can be severed, as opposed to the 

entire provision being declared of no force and effect, a court must be able to safely assume 

that Parliament would have passed the constitutionally sound portion of the legislation without 

the constitutionally violative part. 
Attorney-Genera/for Alberta v. Attorney-Genera/for Canada, [1947] A.C. 503 at para. 16, Appellant's Book 
of Authorities, Tab 13. 
Schachter v. Canada, [1992] 2 S.C.R. 679 at 697, Appellant's Book of Authorities, Tab 14. 

56. In the case at bar it is abundantly clear that Parliament would not have enacted the Anti-

Terrorism Act as-is without the motive clause. Many experts and parliamentarians took issue 

with the motive clause. Having heard these objections, the evidence heard at committee 

hearings into the Anti-Terrorism Act, commentary of government officials, government 

publications, and even the position taken by the Crown on this Application at trial support the 

fact that Parliament's view was that the "motive clause" was a transformative feature of the 

legislation, which could not be enacted as-is without the motive clause. For these reasons it is 

submitted that the only appropriate remedy was to declare the definition of "terrorist activity" 

and the various crimes that incorporate it by reference to be of no force and effect. 
Irwin Cotler, "Terrorism, Security and Rights: The Dilemma of Democracies" (2002) 14 N.J.C.L. 13, 
Appellant's Book of Authorities, Tab 68. 
Errol P. Mendes, "Between Crime and War: Terrorism, Democracy and the Constitution" (2002) 14 
N.J.C.L. 71 at 81, Appellant's Book of Authorities, Tab 69. 
Department of Justice, "The Anti-Terrorism Act: The ATA in Perspective", online: <http://canada.justice. 
gc.ca/en/anti_terr/perspective_page3.html>, Appellant's Book of Authorities, Tab 70. 
House of Commons Subcommittee on the Review of the Anti-terrorism Act, Rights, Limits, Security: A 
Comprehensive Review of the Anti-Terrorism Act and Related Issues (March 2007) at 9, online: 
http://cm te. parl.gc.ca/cm te/CommitteePublication.aspx?CO M= 1 0804&Lang= 1 &Sourceld= 199086, 
Appellant's Book of Authorities, Tab 71. 
Canada, Government Response: Seventh Report of the Standing Committee on Public Safety and National 
Security, "Rights, Limits, Security: A Comprehensive Review of the Anti-Terrorism Act and Related Issues 
(Presented to the House on 18 July 2007) at 3, online: www.justice.gc.ca/en/anti_terr/rep_res/cc_hc/ 
index.html, Appellant's Book of Authorities, Tab 72. 
Proceedings of the Special Senate Committee on the Subject Matter of Bill C-36, October 29, 2001, 
Appellant's Book of Authorities, Tab 73. 
Excerpt from Proceedings [on Constitutional Application], Appellant's Record, Vol., Tab, pg. 77, line 1-
pg. 78, line 15. 

(2) Convictions on Appeal for more Robust Offences 
57. In the alternative, if the Court of Appeal was correct in overturning the finding that the 

"motive clause" was unconstitutional, the appropriate remedy ought to have been to grant a 
new trial. The Appellant's trial proceeded on the basis that motive was not an element of any 
of the charges faced by the Appellant and was therefore legally irrelevant to the proceedings 
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and their outcome. As a result of the Court of Appeal decision, the Appellant now stands 
convicted of more robust offences where motive stands as an essential element of each 
terrorism offence. The Court of Appeal, however, reasoned that the error with respect to the 
"motive clause" was of "no moment" given the fact that the Trial Judge made a finding that 
the Crown had proven motive, in any event. 
Reasons for Judgment (Appeal) at para. 137, Appellant's Record, Vol. II, Tab 6. 

58. On appeal, the Court of Appeal determined that the Trial Judge had erred in law to judicially 
amend the Criminal Code for purposes of the Appellant's trial. As a result, the Appellant had 
been tried on offences unknown to law, given that the Court of Appeal re-affirmed that motive 
was and is an essential element of all terrorism crimes. The effect of the Court of Appeal 
decision in permitting the Appellant to remain convicted of terrorism crimes was to permit the 
Appellant to stand convicted of different crimes on appeal than those he had faced at trial. It 
is submitted that by applying the analogous principles developed by the courts in relation to 
the use of the curative proviso and the power to amend an indictment or information on 
appeal, it becomes apparent that the Court of Appeal was in error in allowing the convictions 
to stand and that a new trial on the terrorism charges ought to be ordered. 

(i) Curative Proviso Caselaw 
59. In a conviction appeal, where a Trial Judge is found to have made an error oflaw that enures 

to the benefit of the Crown, an appellate court is only entitled to dismiss the appeal and 
uphold the convictions through resort to the "curative proviso" found in section 686(1)(b)(iii) 
of the Criminal Code. Though it didn't say so in as many words, this is effectively what the 
Court of Appeal did. The Court of Appeal found that the Trial Judge erred in law to the 
benefit of the Crown by permitting the Appellant to stand trial on motiveless terrorism crimes 
that are unknown to law. 
Criminal Code, supra, s. 686(l)(b)(iii), Appellant's Book of Authorities, Tab 63. 

60. The error of law ascribed to the Trial Judge goes to the fundamental fairness of the 
Appellant's trial. Where an error of law compromises the fairness of a trial, this Court has 
repeatedly held that such an error necessarily results in a miscarriage of justice and the 
"curative proviso" cannot be applied to such cases. The only remedy is to allow the appeal 
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and grant a new trial. 
R. v. Fanjoy, [1985] 2 S.C.R. 233 at 239-40, Appellant's Book of Authorities, Tab 15. 
R. v. Arradi, [2003] S.C.J. No. 22 at paras. 38-39, Appellant's Book of Authorities, Tab 16. 

61. A fair trial is one in which an accused person is entitled to know with precision at the 
commencement of the trial the case he has to meet, which includes the nature of all of the 
criminal offences he is alleged to have committed and all of their constituent elements. In this 
trial the combined effect of the Indictment, the Criminal Code, and the Trial Judge's ruling on 
the constitutional challenge was that he was placed on notice that he would be convicted of 
terrorism crimes irrespective of motive. 
R. v. A.S., [1998] O.J. No. 4070 at para. 12 (C.A.), Appellant's Book of Authorities, Tab 17. 
R. v. Geauvreau, [1979] O.J. No. 1165 at para. 27 (C.A.), Appellant's Book of Authorities, Tab 18. 

62. Having been so placed on notice, the record that developed at the Appellant's trial was, in 
part, the product of tactical decisions made in light of the fact that he had been put on notice 
that convictions would follow regardless of what findings the Trial Judge made with respect to 
motive. 

63. If, on the other hand, the Appellant had been put on notice at the beginning of the trial that 
motive was an essential element of each offence and that he would be entitled to an acquittal 
on all charges if the Trial Judge had a reasonable doubt as to motive, it cannot be safely 
assumed that all tactical decisions would have been made in the same way and that the record 
that resulted from such a trial would still have contained "overwhelming" evidence of motive. 

64. It is this factor that resulted in the Appellant's trial being unfair as a result of the Trial Judge's 
error. He attempted to defend and was convicted of offences that have now been deemed to 
be unknown to law. He is constitutionally entitled to a trial where he knows in advance and 
makes tactical decisions, and decides whether or not to call evidence and what evidence to 
call, on the basis of all essential elements which the Crown must prove. 

65. Here is a practical example of the problem that arises on the facts ofthis case. It is fair to say 
that at the end of the Crown's case at the Appellant's trial, the record was quite favourable to 
the Appellant on the issues of knowledge and intention, but less favourable to the Appellant 
on the issue of motive. It is understandable that there would have been negligible strategic 
benefit to the Appellant to testifY in order to amplifY the record on the issues of knowledge 
and intention. Since motive was legally irrelevant, there was no strategic benefit for the 
Appellant to testifY and address the issue of motive. If he had had a trial where motive was 
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legally relevant, there would have been substantial benefit to the Appellant in amplifying the 
record with respect to motive by testifying in his own defence. 

(ii) Appellate Ame_ndment Caselaw 
66. A similar analysis flows if one considers the caselaw pertinent to when an appellate court is 

entitled to amend an Information or Indictment on appeal in order to sustain a conviction. 
Again, for all practical purposes, that is what the Court of Appeal did in the case at bar. At 
trial the Appellant faced judicially amended charges wherein the Crown did not need to prove 
motive. When the Court of Appeal found that the Trial Judge had erred in this regard, the 
effect of the Court of Appeal's decision was to impose a post-trial judicial amendment to the 
offence charged to add motive as an essential element of each offence, then maintain a 
conviction for each ofthese offences. 

67. The appellate amendment caselaw illustrates that it was improper for the Court of Appeal to 
uphold the convictions having judicially amended the offences on appeal. Appellate caselaw 
holds that it is only in rare circumstances where an appellate court can properly amend the 
offence charged on appeal and uphold a conviction for the new offence. Such an amendment 
is only permissible in circumstances where all of the constituent elements of the new amended 
offence were constituent elements of offences that needed to be proved at trial. As such an 
accused person in those circumstances would have suffered no unfairness since they already 
had a trial where all elements of the amended offence had been required to be proven by the 
Crown in order to secure a conviction. It is understandable that in those circumstances that an 
amendment may be granted and conviction sustained on appeal. 
A.S., supra at paras. 7-16, Appellant's Book of Authorities, Tab 17. 
R. v.lrwin, [1998] O.J. No. 627 at paras. 12-34, 38, 42 (C.A.), Appellant's Book of Authorities, Tab 19. 
R. v. Tremblay, [1993] 2 S.C.R. 932 at 955-57, Appellant's Book of Authorities, Tab 20. 
Geauvreau, supra at paras. 26-33, Appellant's Book of Authorities, Tab 18. 

68. Those circumstances do not apply here. At trial, motive was not an essential element of any of 
the crimes the Appellant was then facing. It is unfair on appeal to permit the Appellant to 
stand convicted of crimes with motive on the basis of the trial record, when he was not given 
the opportunity at trial to defend the charges by attempting to negate motive. However 
undesirable it may be, the only appropriate result, if the Court of Appeal is correct on the 
constitutionality of the "motive clause" is to grant the Appellant a new trial where he has the 
opportunity to raise a reasonable doubt on the issue of motive. 
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(B) Methods and Sufficiency of Proof 

(1) The "Armed Conflict" Exception 
69. By the time of closing submissions, it became clear that one of the bases upon which the 

Crown sought conviction for some of the offences was that the Appellant was facilitating 
activity in Afghanistan that amounted to "terrorist activity". In fact, the Trial Judge found that 
the Appellant's primary objective was to play a role in the fighting in Afghanistan. There was 
common ground as between the Crown and defence that the activities in question in 
Afghanistan involved an armed conflict. This, therefore, put squarely in issue the applicability 
of the "armed conflict" exception to "terrorist activity". The relevant provision provides that 
terrorist activity: 

83.0l(l) ... does not include an act or omission that is committed during an armed conflict and 
that, at the time and in the place of its commission, is in accordance with customary 
international law or conventional international law applicable to the conflict. 

Criminal Code, supra, s. 83.01(1). 

70. The effect of this provision is to exclude from the definition of terrorist activity any act 
committed within an armed conflict that is taken in accordance with customary or 
conventional international law. 

71. The Trial Judge found that this provision did not apply because the Appellant's actions were 
not themselves undertaken in Afghanistan. This reasoning was rejected by the Court of 
Appeal. This ground of appeal was dismissed, however, on the basis that, according to the 
Court of Appeal, the Appellant bore an evidentiary burden to put this exception in issue and 
that burden had not been discharged. 

72. In the Appellant's submission, his burden on this issue, if any, was to point to evidence 
capable of supporting a finding of the existence of an armed conflict. There is no issue that he 
discharged this burden. What is at issue is who bore the evidentiary burden on the issue of 
whether or not the armed conflict was being undertaken in accordance with all of the rules of 
international law. The Court of Appeal placed that burden on the Appellant. The Appellant 
submits that that burden ought to properly be placed on the Crown. 

73. It is not unusual to place an evidentiary burden on an accused person on the issue of whether 
an "exception" applies. However, the usual rationale for such a burden is that the evidence 
supporting the applicability of the exception lies uniquely in the mouth ofthe accused (such as 
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the possession of a licence or permit to engage in an otherwise prohibited activity). The usual 

rationale clearly does not apply to the case at bar. 

74. To the contrary, placing an onus on the Appellant on this issue would amount to imposing a 
near-impossible burden. The Appellant would be required to lead evidence of each and every 

rule of international law applicable to armed conflict (since a domestic court cannot take 
judicial notice of foreign law) and then lead evidence capable of showing that none of the 

activities being facilitated by the Appellant in Afghanistan were in violation of any of the rules 
of international law. 

75. The only sensible interpretation of this proVISion IS to place both the evidentiary and 

persuasive burden on the Crown. Where the evidence discloses that the subject matter in 
question may be an armed conflict which the Crown believes to be terrorist activity because it 

is not being undertaken in accordance with international law, the Crown should have to 

identify the specific rule or rules of international law that are being breached, prove the 

specific rule and identify and prove the conduct that is breaching the rule. This is consonant 

with the principles of criminal law, the Crown's bearing the ultimate burden of proof, and the 

substantial body of caselaw regarding proof of"exceptions". 
R. v. Lee's Poultry Ltd., [1985] O.J. No.4 at 3, 5 (C.A.), Appellant's Book of Authorities, Tab 21. 
R. v. P.H., [2000] O.J. No. 306 at para. 14 (C.A.), Appellant's Book of Authorities, Tab 22. 
R. v. Williams, [2008] O.J. No. 924 at paras. 3, 27-29, 32 (C.A.), Appellant's Book of Authorities, Tab 23. 
R. v. Maracle, [1980] O.J. No. 857 at paras. 9, 10, 13, 17 (H.C.), Appellant's Book of Authorities, Tab 24. 

76. While an older case from a lower court, perhaps the best analogy is drawn from the case of R. 
v. Maracle. In that case Maracle was charged with the illegal possession of liquor on a 
reserve. An exception existed in the law if the possession was in accordance with the laws of 

the province of Ontario. The Court's decision on the issue of the "exception" is as follows: 
It is one thing to place the burden on an accused of proving that he falls within a particular 
exception, or within one of several exceptions specified in legislation creating an offence, but 
quite another to say there is a burden on him of proving he is not breaking any law of Ontario 
so far as his possession of an intoxicant is concerned. To require an accused to prove that his 
possession of an intoxicant is not illegal is to give him a near impossible task. 

If the Crown's allegation is that the accused is in breach of a particular section of The Liquor 
Licence Act, it would be no great burden on the Crown to have to prove it. 

Maracle, supra at paras. 9-10, Appellant's Book of Authorities, Tab 24. 

77. It is submitted that this logic is sound and persuasive and ought to apply with equal force to 

the "armed conflict" exception substituting "any rule of international law governing armed 

conflict" for "law of Ontario so far as his possession of intoxication is concerned". The 
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ultimate conclusion as applied to the case at bar that if the Crown's allegation is that the 
armed conflict in Afghanistan is terrorism because it is in breach of a particular rule of 
international law, it would be no great burden on the Crown to have to prove it. 

(2) Judicial Notice 
78. A court may only take judicial notice of facts that are so generally known and accepted that 

they cannot reasonably be questioned or which can readily be determined or verified by resort 
to sources whose accuracy cannot reasonably be questioned. Likewise, while a court is 
entitled to take judicial notice of domestic law and legislation pursuant to sections 17 and 18 
of the Canada Evidence Act, a court may not take judicial notice of foreign law, including 
customary and conventional international law, which must be proven by evidence like any 
other fact. As noted by the Supreme Court of California in Varcoe v. Lee, and cited and 
approved of by this Court in R. v. Potts, when it comes to taking judicial notice: 

It is truly said that the power of judicial notice is, as to matters claimed to be matters of general 
knowledge, one to be used with caution. If there is any doubt whatever, either as to the fact 
itself or as to its being a matter of common knowledge, evidence should be required. 

R. v. Potts, [1982] O.J. No. 3207 at paras. 15, 17 (C.A.), Appellant's Book of Authorities, Tab 25. 
Walkerville Brewing Co. v. Mayrand, [1929] O.J. No. 125 at paras. 7, 29 (C.A.), Appellant's Book 
of Authorities, Tab 26. 
R. v. Finta, [1989] O.J. No. 3049 at para. 12 (Gen. Div.), Appellant's Book of Authorities, Tab 27. 
Canada Evidence Act, R.S.C. 1985, c. C-5, ss. 17-18, Appellant's Book of Authorities, Tab 64. 

79. In the case at bar, in his assessment of whether the acts being facilitated in Afghanistan 
amount to "terrorist activity", the Trial Judge, taking an approach subsequently endorsed by 
the Court of Appeal, noted his surprise that no evidence was called as to the geo-political 
situation in Afghanistan, yet was nonetheless prepared to take judicial notice of certain aspects 
of the geo-political situation in Afghanistan. . In doing so the Trial Judge purported to rely 
upon certain unsourced "notorious facts", though he does at one point make reference to 
"news reports" and also purported to rely upon "certain other facts available from official 
United Nations documentation". After reviewing the matters he was prepared to take judicial 
notice of, the Trial Judge concluded as follows with respect to the "armed conflict" clause: 

In my view, in supporting the Jihad that brought violence to the citizens, the armed forces and 
the legitimate Government of Afghanistan, and to the armed forces welcomed by that legitimate 
Government to help it with the United Nations approved and authorized reconstruction, the 
group consisting ofKhyam, Babar, Garcia Amin, Akbar and others became a terrorist group 
and their activity in that regard is not excluded by the armed conflict clause. 

Reasons for Judgment (Trial) paras. 113, 125, 127, Appellant's Record, Vol. I, Tab 4. 

80. The Trial Judge also relied upon judicial notice to conclude that another essential element of 
the definition of "terrorist activity" had been met in relation to the activities within the armed 
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conflict in Afghanistan. This element of the definition provides that terrorist activity must be 
undertaken: 

83.0l(l)(b)(i)(B) ... in whole or in part with the intention of intimidating the public, or a 
segment of the public, with regard to its security, including its economic security, or compelling 
a person, a government or a domestic or an international organization to do or to 
refrain from doing any act, whether the public or the person, government or organization is 
inside or outside Canada. 

Criminal Code, supra, s. 83.0l(l)(b)(i)(B). 

81. The Trial Judge relied on judicial notice to conclude that that acts facilitated within the armed 
conflict in Afghanistan by the Appellant and members of the Khyam group met this element 
of the definition of"terrorist activity" because they were: 

... intended in whole or in part to intimidate the population or that segment of it that 
supports the legitimate government and those assisting it in its reconstruction and 
establishing of peace and order with regard to their security, and intended to 
compel the population, the government, NATO, the United Nations and all 
those agencies supporting the reconstruction and democratization efforts to refrain and desist. 

Reasons for Judgment {Trial) at para. 125, Appellant's Record, Vol. I, Tab 4. 

82. It is submitted that the learned Trial Judge, as endorsed by the Court of Appeal, erred by 
reaching these conclusions on the basis of judicial notice. The facts pertaining to the geo-
political situation in Afghanistan which underlie the learned Trial Judge's conclusions are not 
beyond dispute. "News reports", likely originating from western nations, such as Canada, 
many of whom are involved on one side of the armed conflict in Afghanistan are clearly not 
sources that "cannot reasonably be questioned". Likewise, the United Nations is an 
international political organization. A number of its members are involved in the armed 
conflict in Afghanistan. Documents prepared by the United Nations and posted on its website 
cannot fairly be characterized as sources that "cannot reasonably be questioned". 

83. While a large proportion of the public in Canada may trust anything that is said by the United 
Nations, that is not the test. The matters must be beyond dispute. Documents prepared by the 
United Nations do not meet that test. Where a man is on trial for serious offences and liable to 
be imprisoned for life, it cannot be the law that the an essential element of the Crown's case 
can be proved by way of reference to documents posted on the United Nations website. It is 
submitted that the learned Trial Judge erred by so doing. 

84. The proper approach in this case was to require that evidence be called on the geo-political 
situation in Afghanistan and subjected to cross-examination. Likewise, expert evidence on 
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customary and conventional international law ought to have been called. No such evidence 
having been called by the Crown, the learned Trial Judge was compelled to act only on the 
evidence that he did hear. In the case at bar there was no evidence that any of the acts being 
facilitated by the Appellant or the Khyam group in Afghanistan were intended to intimidate or 
compel in the manner required by the definition of terrorist activity, nor was there any 
evidence that any of these actions were not taken in accordance with any of the principles of 
customary or conventional international law. As such the only legal conclusion available on 
the evidence was that the Crown had failed to prove that the acts within the armed conflict in 
Afghanistan being facilitated by the Appellant and the Khyam group were "terrorist activity" 
and, therefore, the learned Trial Judge erred by holding otherwise. 

(3) Unreasonable Verdicts 
85. There were three possible routes to convict the Appellant of terrorism in relation to his 

activities in support of the Khyam group: 
(1) Knowledge of the U.K fertilizer bomb plot; 
(2) 

(3) 

His facilitation of the armed conflict in Afghanistan; or 
Knowledge of something else. 

86. The Trial Judge ruled out the first possibility by finding the Crown had not proven knowledge 
of the U.K. fertilizer bomb plot. If successful on the "armed conflict" exception issue or the 
judicial notice issue above, that rules out the second possibility. Therefore the only route to 
convictions for terrorism offences would be proof that the Appellant knew of some other 
terrorist objective on the part of the Khyam group. The Trial Judge made a nebulous 
alternative finding that the Appellant had knowledge of the Khyam group's (unspecified) 
"broader terrorist activity". The Appellant submits that the record at trial does not support 
such a finding and therefore the findings of guilt on counts 3-7 are unreasonable, ought to be 
set aside, and acquittals substituted. 

87. Even those charged with terrorism are entitled to a review of the reasonableness of their 
convictions in accordance with the standard of review established by this Court in Yebes and 
Biniairis. It is submitted that the review of the evidence conducted by the Trial Judge and the 
Court of Appeal sets the bar too low. What the reasoning of the Trial Judge and the Court of 
Appeal implicitly suggests is that given the danger posed by terrorism, and the public fear of 
terrorism, it's permissible to relax the standard of proof in a terrorism case. With respect, this 
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is unpalatable. 
R. v. Yehes, [1987] 2 S.C.R. 168 at 185-86, Appellant's Book of Authorities, Tab 28. 
R. v. Biniairis, [2000] S.C.J. No. 16 at paras. 36, 37, 40, Appellant's Book of Authorities, Tab 29. 

88. In accordance with Yebes and Biniairis, even in a terrorism case, a court must re-examine and 

re-weigh the evidence and consider the effect of the evidence to consider whether there was a 

reasoned basis to conclude that the evidence was inconsistent with the Appellant's innocence. 

89. All of the supposedly inculpatory evidence of knowledge in the case at bar was circumstantial. 

The test a trier of fact must apply to circumstantial evidence was outlined by this Court in 

Griffin: The guilt of the accused must be the only rational inference available on the evidence 

tendered at trial. Where evidence which is not rejected by the trier of fact supports inferences 

other than the guilt of the accused, a conviction would be unreasonable and ought to be 

subject to reversal on appeal. 
R. v. Griffin, [2009] S.C.J. No. 28 at para. 33, Appellant's Book of Authorities, Tab 30. 

90. Applying Griffin, even where the evidence raises a possibility the an alleged terrorist knew of 

a heinous terrorist plot, but it is also a rational inference on the evidence that he did not know, 

a conviction is unreasonable, and an acquittal, however, unpalatable that may seem to some, is 

the only appropriate result. 

91. It is submitted that, on the whole of the record, and even on the Trial Judge's assessment of 

the evidence, it was a rational inference incapable of rejection on a reasoned basis that the 

Appellant's knowledge of the actual activities or anticipated activities of the Khyam group 

was limited to facilitation of armed conflicts. 

92. The first problem with this finding of guilt is the question of what was the Khyam group's so-

called "broader terrorist activity"? There was ample evidence of two objectives on the part of 

the Khyam group: setting off explosions to indiscriminately kill innocent civilians in the 

United Kingdom and facilitating the armed conflict in Afghanistan. Between the evidence of 

Babar, the intercepted e-mails, and the extensive surveillance evidence in the United 

Kingdom, these two objectives were well known to the Khyam group in the U.K. and Babar 

and were discussed openly amongst these individuals. While there may have been ample 

evidence that the Khyam group philosophically agreed with and applauded the execution of 

other terrorist activities all around the world, there is no evidence that the group had as its 
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objective or purpose the facilitation or carrying out of any activities beyond the U.K. fertilizer 

bomb plot and the armed conflict in Afghanistan. 

93. Against this backdrop, it is submitted that the Appellant did not have knowledge that there 

were any activities undertaken or facilitated by the Khyam group that would amount to 

terrorist activity. At minimum, even if it was possible that the Appellant had such knowledge, 

no such inference could be drawn on this record. The competing inference that his knowledge 

was restricted to the activities in Afghanistan could not be ruled out. The Trial Judge accepted 

that the Crown had not proven that he knew about the U.K. fertilizer bomb plot. The Trial 

Judge accepted that one reasonable inference was that the "hifidigimonster" was intended for 

use in Afghanistan or Iraq. All of the Appellant's other tangible acts of facilitation are tied by 

logic, time, space, and/or stated intention to the armed conflict in Afghanistan. 

94. There is no evidence that the Appellant ever discussed terrorist plots with any member of the 

Khyam group, nor did he discuss his views on terrorism or the virtues of terrorism with them. 

There was ample evidence of those in the Khyam group being kept on a need-to-know basis, 

and of deception, including tricking those who attended the "training camp", including the 

Appellant, that its purpose was limited to preparation to fight in Afghanistan. Ultimately, as 

correctly noted by the learned Trial Judge: 
... there is an abundance of evidence that Momin Khawaja's central objective was to play a role 
in the fighting in Afghanistan. He talked of getting night-vision goggles and other equipment 
suitable for outdoor life in rugged terrain. His computer contained numerous pictures of 
military equipment and clothing, He and Shujah Mahmood were heard discussing the kind of 
outdoor equipment that they would need when they 'went over.' His email messages are replete 
with assertions that he wanted to get into the action in Afghanistan, to help the 'bros'. 

Reasons for Judgment (Trial) at para. 99, Appellant's Record, Vol. I, Tab IV. 

95. The only evidence ofthe Appellant speaking of terrorist acts in approving tones is through his 

e-mails courting Zeba Khan and Fatima Bham. While, if accepted at face value, these e-mails 

suggested that the Appellant agreed ideologically with acts that would be considered terrorism 

under Canadian law, this is not evidence that he was prepared to engage in, support or 

facilitate such acts himself, nor that he knew that the Khyam group was engaged in such acts. 

The only acts that it was clear that the Appellant himself desired to participate in and facilitate 

involved fighting in military conflicts. There is no logical or evidentiary link between his 

expression of belief to Khan and Bham and the question of how much he knew about what the 

Khyam group was up to. 
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96. The bare assertion that the Appellant "discussed" computer viruses and how to spread them as 

well as encryption methods with Babar and Amin sheds no insight into whether the Appellant 

knew that a purpose of the Khyam group was to carry out or facilitate terrorist activity. The 

same can be said of a conversation with Babar and Amin concerning the Appellant's 

suggestion that he and his brother were working on a model airplane with a GPS navigation 

system that one could connect an explosive device to and the comment made in a 'joking 

manner" by Amin that such device could be flown to the Pakistani Intelligence service. 
Evidence of Mohammed J. Babar, Appellant's Record, Vol. IV, Tab 20, pg. 123, line 29- pg. 124, line 18. 

97. The only evidence where the Appellant even mentions an idea that would amount to terrorist 

activity to anyone in the Khyam group comes in a short excerpt from an e-mail sent to Khyam 

using the nicole _chic_ shara account where the Appellant states: 
me and kash [Babar] talked about immy, wats he gonna do there? We have a suggestion, to use 
the bro for a one-way operation to the most high. Maybe in Yahoodi land. What do you think? 

Exhibit 9, E-mail Book 1, Appellant's Record, Vol. V, Tab 29, page 162. 

98. Babar indicated that this excerpt referred to the possibility of sending Immy on a suicide 

mission to Israel. He did not remember ever having discussed this possibility with the 

Appellant. Given the well-documented fact that Immy was posing some difficulties for the 

Khyam group, it is reasonable that this isolated comment on how one might get rid of Immy 

might have been intended as a joke. In any event, this comment was never subsequently 

discussed seriously, nor any plans made or acted upon. 

99. The points that are cited by the Trial Judge in support of his conclusion that the Appellant 

knew of the Khyam group's "broader terrorist activity" reflect an erroneous piecemeal 

approach to the evidence. In assessing a claim of unreasonable verdict, an examination of the 

reasons for judgment may demonstrate a flaw in the reasoning process that explains the 

unreasonable conclusion that is reached. In the case at bar, this piecemeal approach to the 

evidence by looking at each of the above-noted pieces of evidence in isolation was the Trial 

Judge's flaw. As will be explained, if these pieces of evidence were measured against the 

evidence as a whole, while they raise the possibility that the Appellant could have had some 

knowledge of the Khyam groups objectives beyond Afghanistan, there is no rational basis on 

this record to reject as a reasonable inference that the Appellant's knowledge of the Khyam 

group's objectives and activities was limited to its objectives and activities in relation to the 

armed conflict in Afghanistan. As Griffin instructs, in the face of a reasonable inference on 
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the evidence inconsistent with guilt and consistent with innocence, a conviction 1s 
unreasonable. 
R. v. Beaudry, [2007) S.C.J. No. 5 at paras. 97-98, Appellant's Book of Authorities, Tab 31. 

1 OO.In terms of the evidence as a whole, the Crown tendered the direct evidence of Babar 
concerning the entirety of his contacts with the Appellant and other members of the Khyam 
group, multiple volumes of e-mail communications between the Appellant and members of 
the Khyam group, and electronic surveillance of the Khyam group over a period of months 
including three days of surveillance where the Appellant was present. It is clear that Babar 
had no hesitation discussing terrorism and terrorist plots with Khyam and that members of the 
Khyam group had no problem discussing terrorism and terrorist plots when the Appellant was 
not present. The fact that the Appellant never discussed terrorist plots with Babar, nor were 
any such plots or terrorism in general discussed with members of the Khyam group in the 
Appellant's presence is powerful evidence that the Appellant did not know that one of the 
purposes of the Khyam group was to carry out or facilitate terrorist activity. To the contrary, 
the Appellant's communications with Babar, Khyam and his group focused primarily on 
militarism. Members of the Khyam group were specifically kept on a need-to-know basis, and 
the explosives test at the "training camp" was specifically hidden from a number of 
individuals including the Appellant. From the whole of the evidence, including the references 
relied upon by the Trial Judge in reaching his conclusions on knowledge, it was a reasonable 
inference that the Appellant's knowledge of the Khyam groups activities and objectives was 
limited to its activities in support of the military conflict in Afghanistan. It is therefore 
submitted that the evidence did not support a finding that the Appellant knew that the Khyam 
group was a terrorist group and that the verdicts on counts 3-7 are therefore unreasonable. 

1 01.In the alternative, even if it was reasonable to find that the Appellant knew of the Khyam 
group's "broader terrorist objectives", the convictions on counts 3-7 remain unreasonable. For 
conviction, each of these counts required a further mens rea element beyond a finding that the 
Appellant knew that the Khyam group was a terrorist group in order to secure a conviction. 

102.0n count 3, the Crown was required to prove that the Appellant's attendance at the Malakand 

"training camp" was for the "purpose of enhancing the ability of the terrorist group to 

facilitate or carry out terrorist activity." To the extent that the Appellant's attendance at the 

meager "training camp" was capable of facilitating anything, it was clear on Babar's evidence, 
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that aside from those who were involved in the bomb test, which did not include the 

Appellant, the purpose of the training camp was for those who had a focus on fighting in 

Afghanistan. Given that the purpose of the training camp known to the Appellant was to 

facilitate the fighting in Afghanistan, this does not amount to terrorist activity and this 

conviction is unreasonable. 

103.0n count 4, the Crown was required to prove that the Appellant instructed Armandpisheh to 

engage in certain financial transactions "for the purpose of enhancing the ability of the said 

terrorist group to facilitate or carry out a terrorist activity". The only direct evidence of the 

purpose ofthese funds being provided through Armandpisheh was the Appellant's explanation 

to her that these funds were to be used to buy food for the "bros" in Pakistan. The only 

activities of the Khyam group in Pakistan disclosed by the evidence and known to the 

Appellant were training to fight in Afghanistan and as an entry point to go fight in 

Afghanistan. Certainly there is no evidence of any terrorist activity in Pakistan that was 

within the contemplation of the Appellant. Likewise, there is no evidence as to what the 

money might be used for, if not for the stated purpose of buying food in Pakistan. Therefore 

there is no evidence that this money was intended by the Appellant to enhance the ability of 

the Khyam group to carry out a terrorist activity and this conviction is unreasonable. 
Ruling on Motion reDirected Verdicts of Acquittal at para. 24, Appellant's Record, Vol. I, Tab 3. 

104.0n count 5, the Crown was required to prove that the Appellant provided or made available 

property "intending or knowing that they would be used, in whole or in part, for the purpose of 

facilitating or carrying out terrorist activity". The property provided or made available by the 

Appellant included a house in Pakistan, money and property turned over first to Khyam and 

then Amin on two separate occasions in Pakistan, and money forwarded by Armandpisheh to 

Khyam with the stated purpose that it would be used to buy food in Pakistan. For the same 

reasons as count 4, the conviction on this count is unreasonable. 

105.0n count 6 the Crown was required to prove that the Appellant's facilitation of the 

development of the hifidigimonster was "for the purpose of enhancing the ability of a terrorist 

group to facilitate or carry out a terrorist activity". Given that the learned Trial Judge could 

not exclude the reasonable inference that the hifidigimonster was intended by the Appellant to 

be used in the armed conflict in Afghanistan, then the Appellant's work in relation to the 
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hifidigimonster cannot be for the above-cited purpose, and the conviction on this count is 

unreasonable. 

106.0n count 7 the Crown was required to prove that the Appellant facilitated terrorist activity. 

This count was broadly framed. In his reasons for judgment, the learned Trial Judge listed a 

number of possible examples of the Appellant's acts of facilitation. With the exception of the 

"suggestion that Immy be sent on a suicide mission to Israel" and the suggestion of the 

Appellant to use his computer skills to assist the "bros", all acts put forward are linked to 

facilitating the armed conflict in Afghanistan. It is submitted that the other "acts", which 

amount to nothing more than isolated comments by the Appellant, do not amount to acts of 

facilitation of anything and that the conviction on this count is unreasonable. 
Reasons for Judgment (Trial) at paras. 138-39, Appellant's Record, Vol. I, Tab 4. 

(C) Sentence 
107.In setting aside the sentence imposed by the Trial Judge and imposing a life sentence, the 

Court of Appeal found that the Trial Judge made three errors in principle in sentencing the 

Appellant. The Court of Appeal also found that the Trial Judge made a fourth error in that the 

sentencing of terrorists requires "particular regard to three critical factors". Given that these 

factors were judicially enumerated, and only identified for the first time in the case at bar, they 

were not considered by trial judge, and on that basis, in the opinion of the Court of Appeal, the 

Trial Judge also erred. In the Appellant's submission, the Trial Judge did not commit any of 

the errors identified by the Court of Appeal, therefore the Court of Appeal ought not to have 

intervened to increase the sentence imposed by the Trial Judge. 

{1) The Three Errors in Principle Identified by the Court of Appeal 

{i) Level of determination 

108.The Court of Appeal held that the Trial Judge mischaracterized the Appellant's level of 

determination. Absent palpable and overriding error the Trial Judge's findings of fact ought 

not to be interfered with. The impugned finding was that the Appellant "was a willing helper 

and supporter, but Khyam [and his associates] were away out in front of Momin Khawaja in 

terms of their determination to bring death, destruction and terror to innocent people". The 

Trial Judge quite properly characterized the Appellant's role as that of a "helper and 

supporter". He attended the "training camp", he provided money to Khyam and his associates, 

he transported property to Pakistan, he offered the use of a house in Pakistan, he was working 
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on the development of an electronic remote control device and the Trial Judge was unable to 
reach any conclusions at to the Appellant's knowledge or intentions as to its ultimate use. 
This is the extent of what the Appellant did. As noted by the Trial Judge and not disturbed on 
appeal, the Appellant's primary objective was to play a role in the fighting in Afghanistan. 
Khyam and his associates, by contrast were all clearly determined to cause one or more 
massive explosions in the United Kingdom that would bring about the indiscriminate killing 
of untold numbers of innocent civilians. There was evidence that they had deliberated, that 
they had a plan, that they had access to 600kg of ammonium nitrate, aluminum powder, and 
detonators. They had openly and repeatedly discussed targets amongst one another. The same 
could not be said of the Appellant. The Appellant may have been eager in a general way, but 
the evidence certainly did not disclose that he was in any way eager and determined to play a 
lead role in bringing about the indiscriminate killing of innocent civilians. For this reason it is 
submitted that not only were there no grounds to interfere with this finding made by the Trial 
Judge, on this record, this finding was unassailable. 
Housen v. Nikolaisen, [2002) S.C.J. No. 31 at para. 10, Appellant's Book of Authorities, Tab 32. 

(ii) Prospects for rehabilitation 
1 09. The Court of Appeal found that the Trial Judge erred in understating the importance of lack of 

evidence of the Appellant's rehabilitative prospects. The fundamental principle of sentencing 
as outlined in section 718.1 ofthe Criminal Code is that a sentence is to be proportionate to 
the gravity of the offence and the degree of responsibility of the offender. Likewise, lack of 
remorse or evidence of rehabilitation is not to be used as an aggravating factor on sentencing. 
To the contrary, the Court of Appeal appears to have used lack of evidence of the Appellant's 
rehabilitative prospects to speculate that the Appellant necessarily poses a serious and 
indefinite risk to society, thereby using this lack of evidence of remorse as an aggravating 
factor on sentence to justify a sentence well beyond the gravity of any offence that he had 
committed and his level of involvement in it, and to effectively impose a life sentence as 
preventive detention based on a fear that the Appellant will re-offend. 
Criminal Code, supra, s. 718.1, Appellant's Book of Authorities, Tab 63. 
R. v. Kakekagamick, [2006) O.J. No. 3346 at para. 57 (C.A.), Appellant's Book of Authorities, Tab 33. 

110.It is submitted that the Trial Judge's position on this issue was essentially the correct one- the 
Appellant was not entitled to any reduction in sentence below what his offences were 
otherwise "worth" on account of evidence of remorse or rehabilitation. The sentences 
imposed by the Trial Judge were a function of what he believed to be the seriousness of the 
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offences and the Appellant's level of responsibility in them. In this regard he made no error. 
Whether or not the Appellant is capable of rehabilitation in custody (in this case there was no 
evidence either way) he is entitled to be released once he has served a sentence that is 
proportionate to the seriousness of his crimes and his level of culpability in them. 

(iii) Section 83.26 of the Criminal Code 
lll.On its own motion, the Court of Appeal determined that the Trial Judge had erred in his 

interpretation of section 83.26 of the Criminal Code, which mandates that consecutive 
sentences be imposed for terrorism offences. The Court of Appeal appears to interpret this 
provision as amounting to a statutory override to the "totality principle" found in section 
718.2(c) ofthe Criminal Code. It is submitted that this is not the proper interpretation of the 
provision. There is nothing in the language of section 83.26 that suggests that it is to be 
paramount to the totality principle. Furthermore, the totality principle is simply statutory 
recognition of a Charter principle animated by section 12 of the Charter that the imposition of 
lengthy consecutive sentences in respect of closely related offences can result in cruel and 
unusual punishment. It is submitted that absent any express language that section 83.26 is to 
override the totality principle, the interpretation that is consistent with the Charter be 
preferred and that where consecutive terrorism sentences must be imposed, they must still be 
made subject to the totality principle and adjusted accordingly. 
R. v. C.A.M., [1996] S.C.J. No. 28 at para. 42, Appellant's Book of Authorities, Tab 34. 
R. v. Cathcart, [1976] O.J. No. 1225 at paras. 4-6 (C.A.), Appellant's Book of Authorities, Tab 35. 

112.0therwise the interpretation favoured by the Court of Appeal would favour police forces and 
Crown Attorneys breaking a course of conduct down into as many partially overlapping pieces 
as possible so as to trigger as many consecutive sentences as possible without engaging the 
Kienapple principle. A good example arises in this case where the Appellant was charged 
separately with working on the development of the remote control device as well as a separate 
count of engaging in discussions concerning the device with members of the Khyam group, 
for which he received a further eight year consecutive sentence. An application of the totality 
principle would yield to the determination that while both offences are serious in their own 
right, and while they are not so similar as to engage Kienapple, they overlap sufficiently that it 
would be cruel not to reduce the two consecutive sentences on account of the totality 
principle. While section 83.26 may be ill-conceived as is well-highlighted when reviewing 
the Trial Judge's concerns in applying it, that does not justify interpreting it as advanced by 
the Court of Appeal. 
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(2) Unproven Aggravating Factors, including the "Three Critical Factors" 

113. The "three critical factors" identified by the Court of Appeal are as follows: 

(1) The unique nature of terrorism-related offences and the special danger that these 
crimes pose to Canadian society; 

(2) The degree of continuing danger that the offender presents to society; and 
(3) The need for the sentence imposed to send a clear message to would-be terrorists 

that Canada is not a safe haven from which to pursue their subversive and violent 
ambitions. 

114. These three factors are found nowhere in the Criminal Code and are a creation of the Court of 

Appeal in this case. What they amount to are unproven, inapplicable, esoteric aggravating 

factors which are put forward as a justification for the imposition of sentences unseen 

elsewhere in Canadian criminal law on terrorism cases. 

115.If these three "factors" are allowed to stand and inform all terrorism cases, this case will set 

the precedent that Canada takes a one-size-fits-all approach for terrorism rather than the fact-

specific approach mandated by the Criminal Code. In spite of the fact that there is no 

minimum penalty provided for in the Criminal Code, the Court of Appeal decision in this 

matter stands for the proposition a fit sentence in a terrorism case in Canada will almost 

always be a life sentence. 

116.A fit sentence in terrorism cases, as in all cases, must be specifically tailored to the facts 

presented in any given case, not informed and inflamed by esoteric principles such as the 

"three critical factors". This principle is well articulated by the Supreme Court of Judicature, 

Court of Appeal (Criminal Division) in the United Kingdom in the case of R. v. Rahman and 

Mohammed: 
It is true that terrorist acts are usually extremely serious and that sentences for terrorist offences 
should reflect the need to deter others. Care must, however, be taken to ensure that the sentence is 
not disproportionate to the facts of the particular offence. As Calvert-Smith J remarked when 
imposing sentence in R v Adel Yahya at the Central Criminal Court on 5 November 2007: 

"The offence to which you have pleaded guilty- under section 58 of the Terrorism 
Act 2000- is one which may be committed in an almost infmite variety of ways. 
The sentence appropriate for a particular offence of this kind will need to reflect 
the particular facts and circumstances of the offender." 

If sentences are imposed which are more severe than the circumstances of the particular case warrant 
this will be likely to inflame rather than deter extremism. (emphasis added) 

R. v. Rahman and Mohammed, [2008] EWCA Crim 1465 at para. 8, Appellant's Book of Authorities, 
Tab 36. 

117. The fundamental principle of sentencing is that a sentence must be proportionate to the gravity 
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of the offence and the degree of responsibility of the offender. This principle requires a court 
to do more than simply conclude that terrorism, in general, is a grave evil (which is effectively 
what the "three critical factors" do) in order to justifY a life sentence or a fixed-term 
penitentiary sentence of crushing duration. A fit sentence is one which acknowledges that a 
fixed-term penitentiary sentence oflesser duration is still a substantial deterrent and 
denunciatory sentence, particularly for a first offender, and is appropriate for many terrorism 
offences. 

118.Pursuant to section 724(3)(e) of the Criminal Code, before any aggravating factors can be 
taken into account on sentence, those factors must be proven by the Crown to be applicable to 
the case before the court beyond a reasonable doubt. The "three critical factors" are 
effectively aggravating factors by another name. Before the "three critical factors'' can be said 
to apply to a particular terrorism case, a Court would need to be satisfied beyond a reasonable 
doubt that these factors are applicable to the facts of the particular terrorism crime being 
sentenced. This is still a fact-specific exercise. The formulation of the "three critical factors" 
promote generalization, not fact-specific sentencing. They are factors that would easily lull a 
court into the trap of sentencing an offender to a sentence which goes well beyond the 
seriousness of the crime. Reliance upon these "factors" ought to be discouraged, not 
mandated. 

119.In the case at bar there was an additional unproven aggravating factor relied upon by the Trial 
Judge and the Court of Appeal. For sentencing purposes, both the Trial Judge and the Court 
of Appeal overstated the Appellant's actions, purposes, and intentions beyond what the Trial 
Judge had accepted had been proven beyond a reasonable doubt in his reasons for judgment. 

120.Where the facts support more than one reasonable, inference, an accused person is entitled to 
the benefit of the doubt and to be sentenced on the basis that the accused person's actions 
were in accordance with the reasonable inference or inferences most favourable to the 
accused. In the case at bar, having found that a reasonable inference was that the Appellant 
"thought that his remote detonating devices were to be used elsewhere, in Afghanistan, 
possibly in Iraq" and that "there is an abundance of evidence that Momin Khawaja's central 
objective was to play a role in the fighting in Afghanistan", the learned Trial Judge was bound 
to sentence him as such. Instead, the learned Trial Judge sentenced the Appellant on the basis 
that "I see nothing mitigating in the doubt that Khawaja was specifically aware of the U.K. 
fertilizer plot". As a result, the learned Trial Judge sentenced the Appellant in part based on 
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an aggravating factor that had not been proven beyond a reasonable doubt - the Appellant 
knew he was involved in a plot akin to the U.K. fertilizer bomb plot- and as such the learned 
Trial Judge erred in principle. The Appellant ought to have been sentenced on the basis that 
he was building the hifidigimonster to be used in conjunction with IEDs in armed conflict in 
Afghanistan, Iraq, or elsewhere. 
Reasons for Judgment (Trial) at paras. 99, 101, Appellant's Record, Vol. I, Tab 4. 
Reasons for Sentence at para. 32, Appellant's Record, Vol. I, Tab 5. 

121. This error is repeated and amplified by the Court of Appeal. The life sentence was imposed in 
relation to the charge of developing the "hifidigimonster". The Trial Judge accepted as a 
reasonable inference that the Appellant may have believed that the hifidigimonster was to be 
used in Afghanistan or Iraq. Implicitly, it does not appear that the Court of Appeal agreed 

with this finding and without being asked to do so, and without conducting the required 
analysis as to whether it was entitled to interfere with this factual finding, the Court of Appeal 
appears to have made its own findings of fact in this regard. The Trial Judge accepted the 
expert evidence of Sgt. Fiset and concluded that it was a reasonable inference that the 
hifidigimonster was to be used in undeveloped territory. The Court of Appeal, made its own 
factual finding that there was "no doubt" that the hifidigimonster was designed for use in an 
urban setting. The Court of Appeal is not entitled to make its own factual findings which 
contradict the Trial Judge's findings absent a finding of palpable and overriding error. 
Reasons for Judgment (Appeal) at para. 41 , Appellant's Record, Vol. II, Tab 6. 
Reasons for Judgment (Trial) at paras. 96-101, Appellant's Record, Vol. I, Tab 4. 

122.Unfortunately this improperly made finding of fact appears to have led the Court of Appeal to 
erroneously conclude that the acquittals on counts 1 and 2 were of little significance with 
respect to sentence (the implicit suggestion being that the Appellant either knew about the 
U.K. fertilizer bomb plot, or knew that the Khyam group had something along those lines in 
mind). Following this chain of reasoning, the Court repeatedly stated that the Appellant was 
be sentenced on the basis that his development of the hifidigimonster was intended or likely to 
bring about the indiscriminate injury and killing of innocent human beings. The Court of 
Appeal concluded given this conclusion and the "three critical factors", the starting point was 
a sentence in excess of 20 years, and a life sentence was appropriate. 

123.With respect to the hifidigimonster, the Appellant was entitled to be sentenced on the basis 
(identified as a reasonable inference by the Trial Judge) that the device was intended to be 
used to strategically remote-detonate an lED at a range of 150m-300m in the battlefield in 
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Afghanistan, or possibly Iraq. It is submitted that this is a far cry from conduct "intended or 
likely to bring about the indiscriminate injury and killing of innocent human beings". Was 
injury and death the likely result? Yes. Is that a serious crime? Yes. Does it merit a 
penitentiary sentence? Yes. But in the Appellant's submission, it is not nearly as aggravating 
as a plot to indiscriminately kill civilians on a large scale in an urban setting, and as such, a 
life sentence is manifestly excessive absent these more aggravating facts having been proven. 

124.It is submitted that the following factors clearly put the Appellant significantly below the high 
end of the range for terrorism offences that would justify either a life sentence or a fixed-term 
sentence of crushing duration. In the Appellant's submission, these factors place the 
Appellant towards the low end of the range of sentences for terrorism offences. 
(1) There was no death, bodily injury, or property damage; 
(2) The Appellant was not a leader or principal actor in planning or executing any 

terrorist activity; 
(3) There is no evidence the Appellant knew of any specific terrorist plots 

contemplated by the Khyam group; 
(4) There is no evidence that the Appellant knew, even in a general way, whether the 

Khyam group was planning or predisposed towards any large-scale attacks on 
western targets resulting in substantial civilian casualties; 

(5) The only evidence as to activities the Appellant knew of and was prepared to 
participate in are militaristic activities within the ongoing military conflicts within 
Iraq and Afghanistan; 

(6) The house in Rawalpindi, while offered up by the Appellant, was occupied by 
"some Paki" and was in no way used in furtherance of terrorism or Jihad; 

(7) The "training camp", while attended by the Appellant for a period of 
approximately three to four days was "ill-equipped"; 

(8) The hifidigimonster device, while worked on for nearly six months was neither 
completed, nor delivered, nor used. While a photo taken in February or earlier 
depicts a device that, in the opinion of the Crown's expert, could function as a 
remote control for a detonator, no such device was ever found, and by the time of 
the Appellant's arrest, modifications had been made which rendered the device 
incapable of detonating an lED and substantially reducing the range of the 
transmitter-receiver. In these circumstances, the Appellant's work on this device, 
particularly in circumstances where there is no evidence the device was ever 
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worked on in association with a detonator or leg wires or any other components of 

an lED amply support the conclusion that this was an amateurish effort; and 

(9) The Appellant's "central objective" was to play a role in the fighting in 

Afghanistan. 

125. The key factual findings of the learned Trial Judge that ought to inform the appropriate range 

of sentence are as follows: 
(1) "there is an abundance of evidence that Momin Khawaja's central objective was to 

play a role in the fighting in Afghanistan"; 
Reasons for Judgment (Trial) at para. 99, Appellant's Record, Vol. I, Tab 4. 

(2) "I am unable to say that the only reasonable inference to draw is that Khawaja knew 

that he was assisting in the fertilizer bomb plot that Khyam and others were 

hatching. Other reasonable inferences include that Khawaja thought that his remote 

detonating devices were to be used elsewhere, in Afghanistan, possibly in Iraq, or 

indeed anywhere that the forces of Jihad took them, or that he was simply leaving it 

to his Emir,' his leader, Omar Khyam, where they would be used"; [emphasis 

added] and 

(3) 

Reasons for Judgment (Trial) at para. 101, Appellant's Record, Vol. I, Tab 4. 

"I am not persuaded that Momin Khawaja should be characterized as a similar 
/ 

offender in similar circumstances as those men [Khyam, Amin, Akbar, Garcia and 

Mahmood]. He was a willing helper and supporter, but Khyam, Amin, Akbar, 

Garcia and Mahmood were away out in front ofMomin Khawaja in terms oftheir 

determination to bring death, destruction and terror to innocent people." 
Reasons for Sentence at para. 37, Appellant's Record, Vol. I, Tab 4. 

126. The Appellant ought to be sentenced on the basis that his efforts were made to facilitate the 
fighting in Afghanistan. Esoteric principles such as the "three critical factors" ought not to 

transform the Appellant's peripheral involvement with the Khyam group into acts deserving of 

a life sentence. He should be sentenced to a fit sentence for what he did and his level of 

responsibility, no more, no less. 

(3) Credit for Pre-Sentence Custody 
127. The Crown and the defence agreed that the usual rule that pre-sentence custody be credited on 

a 2 for 1 basis ought to apply to the Appellant. It is submitted that the Trial Judge made 
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numerous errors in his treatment of this issue. This issue was not addressed by the Court of 
Appeal given its conclusion on the Crown sentence appeal. 

128. The first issue is an issue of fairness. The Appellant and the Crown agreeing that 2 for 1 
credit was appropriate, the Trial Judge did nothing to alert the parties that he had concerns 
with 2 for 1 credit, nor what the specific concerns were. Likewise the parties were not given 
the opportunity to make submissions that might address the Trial Judge's concerns. The Trial 
Judge simply raised the issue for the first time in his reasons for sentence. 

129.The second issue is a fairness issue pertaining to the Appellant's right of appeal. The Trial 
Judge failed to specify how much credit he was giving for pre-sentence custody and how 
much credit he was given for admissions made by the Appellant which greatly shortened the 
trial process. As such, the Appellant does not know the total effective sentence he received. 
In light of the learned Trial Judge's reasons for sentence, all the Appellant knows is that he 
received a total effective sentence somewhere between 15Y:! years and 20Y:! years. 

130. The Appellant has a right to appeal a sentence on the basis that it is manifestly unfit. It is 
submitted that, analogous to the long line of cases that establish that it is reversible error to 
give reasons for conviction which deprive ;m accused of meaningful appellate review, it is a 
reversible error to provide reasons for sentence that deprive an accused of a meaningful right 
to a sentence appeal. 
R. v. Sheppard, [2002] S.C.J. No. 30 at para. 28, Appellant's Book of Authorities, Tab 37. 

131.It is submitted that the reasons for sentence in the case at bar deprive the Appellant of a 
meaningful appeal on the basis that the sentence is manifestly unfit. Unless it can be said that 
any total effective sentence between 15Y:! and 20Y:! years would be a fit sentence, then the 
Court, the Appellant, and the Crown have no way of determining whether the sentence that 
was imposed was fit or unfit given that the precise total effective sentence imposed remains 
unknown. As such it is submitted that the learned Trial Judge erred and this Court ought to 
determine a fit sentence for the Appellant. 

132.Finally, it is submitted that the learned Trial Judge erred in failing to give the Appellant credit 
for pre-sentence custody on a 2 for 1 basis. It is well established that a sentencing court 
should generally give more than 1 for 1 credit for pre-sentence custody and that, as a rule, trial 
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courts will give 2 for 1 credit for pre-sentence custody because this ratio is "entirely 
appropriate". It is conceded that the 2 for 1 "rule" is not an inflexible rule, however a 
sentencing judge may not impose a different ratio without good reason 
R. v. Wust, [2000] S.C.J. No. 19 at paras. 28-30, 41, 44-45, Appellant's Book of Authorities, Tab 38. 
R. v. Beauchamp, [2005] Q.J. No. 7164 at paras. 34-45, 50-54, 61-68, 74-82 (C.A.), Appellant's Book of 
Authorities, Tab 39. 
R. v. Downes, [2006] O.J. No. 555 at paras 23-25 (C.A.), Appellant's Book of Authorities, Tab 40. 

133.It is submitted that the learned Trial Judge offered no good reason for not giving 2 for 1 credit 
for pre-sentence custody. The first reason given by the learned Trial Judge is that it is 
inappropriate to give 10 years credit for pre-sentence custody where the main sentencing 
principle engaged is denunciation. It is submitted that this is not a good reason to justify a 
reduction in credit for pre-sentence custody. The objective of denunciation is achieved 
through a determination of the total effective sentence. At that point, the purpose of giving 
credit for pre-sentence custody is that the Appellant is supposed to be put in the same place as 
a similarly situated accused who had been out on bail and had not endured any pre-sentence 
custody. Denying the Appellant appropriate credit for pre-sentence custody on the basis of 
denunciation, therefore has the effect of punishing the Appellant not for his crimes, but for the 
fact that he was held in custody pending trial rather that released on bail. This is an improper 
reason to deny credit. 
Reasons for Sentence at para. 45, Appellant's Record, Vol. I, Tab 5. 

134. The other reason offered by the learned Trial Judge for not giving 2 for 1 credit is that "such a 
large block of credit cannot but invite public suspicion, even if unfairly, that the sentencing is 
being manipulated by delay in going to trial". Importantly, the learned Trial Judge did not 
find that sentencing was manipulated by delay in going to trial. Absent a finding that the 
Appellant deliberately delayed his trial so as to build up "dead time", the fact that the public 
may be suspicious about this, is no reason to deny the Appellant earned credit for pre-sentence 
custody. 
Reasons for Sentence at para. 45, Appellant's Record, Vol. I, Tab 5. 

135.It is submitted that it was appropriate, as suggested by the parties, to give the Appellant 2 for 1 
credit for pre-sentence custody, particularly in light of the conditions at the Ottawa Carleton 
Detention Centre, where the Appellant was held for nearly five years prior to sentencing, 
which even the learned Trial Judge had found in a previous case had "become notorious for 
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their overcrowded and inhuman and inadequate state". It is submitted that the learned Trial 
Judge erred in principle in failing to give such credit absent good reason to do so. 
United States of America v. Huynh, [2004] O.J. No. 2530 at para. 19 (S.C.J.), Appellant's Book of 
Authorities, Tab 41. 

( 4) A Fit Sentence 
136.Based on the factors outlined above, it is submitted that a fit sentence for the Appellant's 

conduct would be in the range of 12-16 years. With 2 for 1 credit for pre-sentence custody (a 
credit of 10 years), a fit sentence imposed as-at the date of sentence by the Trial Judge is one 
in the range of 2-6 years. Had full and proper credit been given for pre-sentence custody by 
the Trial Judge, it is likely that the sentence imposed at that time would have fallen in this 
range, therefore even the reasoning of the Trial Judge can be said to support this range. This 
range is supported by the attached Appendix "A" outlining relevant Canadian and 
international terrorism cases and sentences imposed in them. 

PART IV - SUBMISSIONS CONCERNING COSTS 
13 7. The Appellant respectfully submits that no order for costs is appropriate in the circumstances 

of this case. This is a criminal case, raising important issues of law in areas where 
jurisprudential direction is lacking. In these circumstances it is respectfully submitted there is 
no reason to depart from the usual practice of awarding no costs in criminal cases. 

PART V- ORDER REQUESTED 
138.It is respectfully requested that the appeal be allowed, the Appellant's convictions on counts 3-

7 be set aside, and acquittals substituted, or in the alternative a new trial ordered. 

139.It is respectfully requested that the appeal be allowed and the Appellant's sentence on any 
remaining convictions be set aside and a fit determinate sentence imposed. 

Dated at Ottawa, Ontario this 16th day of February, 2012 

SIGNED BY 

Eric Granger 

Counsel for the Appellant 
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PART VII-RELEVANT LEGISLATIVE PROVISIONS 

CANADIAN CHARTER OF RIGHTS AND FREEDOMS 

1. The Canadian Charter of Rights and 
Freedoms guarantees the rights and 
freedoms set out in it subject only to such 
reasonable limits prescribed by law as can 
be demonstrably justified in a free and 
democratic society. 

2. Everyone has the following 
fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion 
and expression, including freedom of the 
press and other media of 
communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

7. Everyone has the right to life, liberty 
and security of the person and the right not 
to be deprived thereof except in accordance 
with the principles of fundamental justice. 

11. Any person charged with an offence 
has the right 

(d) to be presumed innocent until 
proven guilty according to law in a fair 
and public hearing by an independent 
and impartial tribunal; 

(g) not to be found guilty on account of 
any act or omission unless, at the time 
of the act or omission, it constituted an 
offence under Canadian or international 
law or was criminal according to the 
general principles of law recognized by 
the community of nations; 
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1. La Charte canadienne des droits et 
libertes garantit les droits et libertes qui y 
sont enonces. lis ne peuvent etre restreints 
que par une regie de droit, dans des limites 
qui soient raisonnables et dont Ia 
justification puisse se demontrer dans le 
cadre d'une societe libre et democratique. 

2. Chacun a les libertes fondamentales 
suivantes : 

a) liberte de conscience et de religion; 

b) liberte de pensee, de croyance, 
d'opinion et d'expression, y compris Ia 
liberte de Ia presse et des autres moyens 
de communication; 

c) liberte de reunion pacifique; 

d) liberte d'association. 

7. Chacun a droit a Ia vie, a Ia liberte et 
a Ia securite de sa personne; i1 ne peut etre 
porte atteinte a ce droit qu'en conformite 
avec les principes de justice fondamentale. 

11. Tout inculpe a le droit : 

d) d'etre presume innocent tant qu'il 
n'est pas declare coupable, 
conformement a Ia loi, par un tribunal 
independant et impartial a !'issue d'un 
proces public et equitable; 

g) de ne pas etre declare coupable en 
raison d'une action ou d'une omission 
qui, au moment ou elle est survenue, ne 
constituait pas une infraction d'apres le 
droit interne du Canada ou le droit 
international et n'avait pas de caractere 
criminel d'apres les principes generaux 
de droit reconnus _Qar I' ensemble des 



12. Everyone has the right not to be 
subjected to any cruel and unusual 
treatment or punishment. 

52. (1) The Constitution of Canada is 
the supreme law of Canada, and any law 
that is inconsistent with the provisions of 
the Constitution is, to the extent of the 
inconsistency, of no force or effect. 

CRIMINAL CODE 
83.01 (1) The following definitions 

apply in this Part. 

"terrorist activity" means 

(b) an act or omission, in or outside 
Canada, 

(i) that is committed 

(A) in whole or in part for a 
political, religious or ideological 
purpose, objective or cause, and 

(B) in whole or in part with the 
intention of intimidating the 
public, or a segment of the 
public, with regard to its 
security, including its economic 
security, or compelling a person, 
a government or a domestic or 
an international organization to 
do or to refrain from doing any 
act, whether the public or the 
person, government or 
organization is inside or outside 
Canada, and 

(ii) that intentionally 

(A) causes death or serious 
bodily harm to a person by the 

nations; 

12. Chacun a droit a Ia protection contre 
tous traitements ou peines cruels et 
inusites. 

52. (1) La Constitution du Canada est Ia 
loi supreme du Canada; elle rend 
inoperantes les dispositions incompatibles 
de toute autre regie de droit. 

83.01 (1) Les definitions qui suivent 
s'appliquent a Ia presente partie. 

« activite terroriste » 

b) soit un acte- action ou omission, commise 
au Canada ou a l'etranger : 

(i) d'une part, commis a Ia fois : 
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(A) au nom - exclusivement ou non -
d'un but, d'un objectif ou d'une cause de 
nature politique, religieuse ou ideologique, 

(B) en vue - exclusivement ou non -
d'intimider tout ou partie de Ia 
population quant a sa securite, entre 
autres sur le plan economique, ou de 
contraindre une personne, un 
gouvernement ou une organisation 
nationale ou internationale a accomplir 
un acte ou a s'en abstenir, que Ia 
personne, Ia population, le 
gouvernement ou !'organisation soit ou 
non au Canada, 

(ii) d'autre part, qui 
intentionnellement, selon le cas : 

(A) cause des blessures graves a une 
personne ou Ia mort de celle-ci, par 
l'usage de Ia violence, 



use of violence, 
(B) met en danger Ia vie d'une 

(B) endangers a person's life, personne, 

(C) causes a serious risk to the (C) compromet gravement Ia sante ou 
health or safety of the public or Ia securite de tout ou partie de Ia 
any segment of the public, population, 

(D) causes substantial property (D) cause des dommages materiels 
damage, whether to public or considerables, que les biens vises 
private property, if causing such scient publics ou prives, dans des 
damage is likely to result in the circonstances telles qu'il est probable 
conduct or harm referred to in que l'une des situations mentionnees 
any of clauses (A) to (C), or aux divisions (A) a (C) en resultera, 

(E) causes serious interference (E) perturbe gravement ou paralyse 
with or serious disruption of an des services, installations ou systemes 
essential service, facility or essentiels, publics ou prives, sauf dans 
system, whether public or le cadre de revendications, de 
private, other than as a result of protestations ou de manifestations d'un 
advocacy, protest, dissent or desaccord ou d'un arret de travail qui 
stoppage of work that is not n'ont pas pour but de provoquer l'une 
intended to result in the conduct des situations mentionnees aux 
or harm referred to in any of divisions (A) a (C). 
clauses (A) to (C), Sent vises par Ia presente definition, 

and includes a conspiracy, attempt or 
relativement a un tel acte, le complot, Ia 
tentative, Ia menace, Ia complicite apres le fait 

threat to commit any such act or et !'encouragement a Ia perpetration; il est 
omission, or being an accessory after entendu que sent exclus de Ia presente 
the fact or counselling in relation to definition l'acte - action ou omission - commis 
any such act or omission, but, for au cours d'un conflit arme et conforme, au 
greater certainty, does not include an moment et au lieu de Ia perpetration, au droit 
act or omission that is committed international coutumier ou au droit international 
during an armed conflict and that, at conventionnel applicable au conflit ainsi que les 
the time and in the place of its activites menees par les forces armees d'un Etat 
commission, is in accordance with dans l'exercice de leurs fonctions officielles, dans 
customary international law or Ia mesure ou ces activites sent regies par 
conventional international law d'autres regles de droit international. 
applicable to the conflict, or the 
activities undertaken by military forces 
of a state in the exercise of their 
official duties, to the extent that those 
activities are governed by other rules 
of international law. 

"terrorist group" means « groupe terroriste » 

(a) an entity that has as one of its a) Soit une entite dent l'un des objets ou l'une 
purposes or activities facilitating or des activites est de se livrer a des activites 
carrying out any terrorist activity, or terroristes ou de les faciliter; 
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(b) a listed entity, 

and includes an association of such 
entities. 

(1.1) For greater certainty, the 
expression of a political, religious or 
ideological thought, belief or opinion 
does not come within paragraph (b) of 
the definition "terrorist activity" in 
subsection (1) unless it constitutes an 
act or omission that satisfies the 
criteria of that paragraph. 

83.03 Every one who, directly or 
indirectly, collects property, provides or 
invites a person to provide, or makes 
available property or financial or other 
related services 

(a) intending that they be used, or 
knowing that they will be used, in whole 
or in part, for the purpose of facilitating 
or carrying out any terrorist activity, or 
for the purpose of benefiting any 
person who is facilitating or carrying 
out such an activity, or 

(b) knowing that, in whole or part, they 
will be used by or will benefit a terrorist 
group, is guilty of an indictable offence 
and is liable to imprisonment for a term 
of not more than 10 years. 

83.18 (1) Every one who knowingly 
participates in or contributes to, directly 
or indirectly, any activity of a terrorist 
group for the purpose of enhancing the 
ability of any terrorist group to facilitate 
or carry out a terrorist activity is guilty 
of an indictable offence and liable to 
imprisonment for a term not exceeding 
ten years. 

(2) An offence may be committed 
under subsection (1) whether or not 

4 1 

b) soit une entite inscrite. 

Est assimile a un groupe terroriste un groupe ou 
une association forme de groupes terroristes au 
sens de Ia presente definition. 

(1.1) II est entendu que !'expression d'une 
pensee, d'une croyance ou d'une opinion de 
nature politique, religieuse ou ideologique n'est 
visee a l'alinea b) de Ia definition de « activite 
terroriste » au paragraphe (1) que si elle 
constitue un acte - action ou omission -
repondant aux criteres de cet alinea. 

83.03 Est coupable d'un acte criminel passible 
d'un emprisonnement maximal de dix ans 
quiconque, directement ou non, reunit des biens 
ou fournit- ou invite une autre personne a le 
faire- ou rend disponibles des biens ou des 
services financiers ou connexes : 

a) soit dans I' intention de les voir utiliser-
ou en sachant qu'ils seront utilises- , en 
tout ou en partie, pour une activite terroriste, 
pour faciliter une telle activite ou pour en 
faire beneficier une personne qui se livre a 
une telle activite ou Ia facilite; 

b) soit en sachant qu'ils seront utilises, en 
tout ou en partie, par un groupe terroriste ou 
qu'ils beneficieront, en tout ou en partie, a 
celui-ci. 

83.18 (1) Est coupable d'un acte criminel 
passible d'un emprisonnement maximal de dix 
ans quiconque, sciemment, participe a une 
activite d'un groupe terroriste, ou y contribue, 
directement ou non, dans le but d'accroitre Ia 
capacite de tout groupe terroriste de se livrer a 
une activite terroriste ou de Ia faciliter. 

(2) Pour que !'infraction visee au paragraphe 
(1) soit com mise, il n'est pas necessaire : 

a) qu'une activite terroriste soit effectivement 
menee ou facilitee par un groupe terroriste; 
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(a) a terrorist group actually facilitates 
or carries out a terrorist activity; 

(b) the participation or contribution of 
the accused actually enhances the 
ability of a terrorist group to facilitate or 
carry out a terrorist activity; or 

(c) the accused knows the specific 
nature of any terrorist activity that may 
be facilitated or carried out by a 
terrorist group. 

(3) Participating in or contributing to 
an activity of a terrorist group includes 

(a) providing, receiving or recruiting a 
person to receive training; 

(b) providing or offering to provide a 
skill or an expertise for the benefit of, at 
the direction of or in association with a 
terrorist group; 

(c) recruiting a person in order to 
facilitate or commit 

(i) a terrorism offence, or 

(ii) an act or omission outside 
Canada that, if committed in 
Canada, would be a terrorism 
offence; 

(d) entering or remaining in any country 
for the benefit of, at the direction of or 
in association with a terrorist group; 
and 

(e) making oneself, in response to 
instructions from any of the persons 
who constitute a terrorist group, 
available to facilitate or commit 

(i) a terrorism offence, or 

(ii) an act or omission outside 
Canada that, if committed in 
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b) que Ia participation ou Ia contribution de 
l'accuse accroisse effectivement Ia capacite 
d'un groupe terroriste de se livrer a une activite 
terroriste ou de Ia faciliter; 

c) que l'accuse connaisse Ia nature exacte de 
toute activite terroriste susceptible d'EHre menee 
ou facilitee par un groupe terroriste. 

(3) La participation ou Ia contribution a une 
activite d'un groupe terroriste s'entend 
notamment: 

a) du fait de donner ou d'acquerir de Ia formation 
ou de recruter une personne a une telle fin; 

b) du fait de mettre des competences ou une 
expertise a Ia disposition d'un groupe terroriste, 
a son profit ou sous sa direction, ou en 
association avec lui, ou d'offrir dele faire; 

c) du fait de recruter une personne en vue de 
faciliter ou de commettre une infraction de 
terrorisme ou un acte a l'etranger qui, s'il 
etait commis au Canada, constituerait une 
telle infraction; 

d) du fait d'entrer ou de demeurer dans un 
pays au profit ou sous Ia direction d'un 
groupe terroriste, ou en association avec lui; 

e) du fait d'EHre disponible, sous les instructions 
de quiconque fait partie d'un groupe terroriste, 
pour faciliter ou commettre une infraction de 
terrorisme ou un acte a l'etranger qui, s'il etait 
commis au Canada, constituerait une telle 
infraction. 

(4) Pour determiner si l'accuse participe ou 
contribue a une activite d'un groupe terroriste, 
le tribunal peut notamment prendre en compte 
les faits suivants : 

a) l'accuse utilise un nom, un mot, un symbole 
ou un autre signe qui identifie le groupe 
ou y est associe; 

b) il frequente quiconque fait partie du 
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Canada, would be a terrorism 
offence. 

(4) In determining whether an 
accused participates in or contributes 
to any activity of a terrorist group, the 
court may consider, among other 
factors, whether the accused 

(a) uses a name, word, symbol or other 
representation that identifies, or is 
associated with, the terrorist group; 

(b) frequently associates with any of 
the persons who constitute the terrorist 
group; 

(c) receives any benefit from the 
terrorist group; or 

(d) repeatedly engages in activities at 
the instruction of any of the persons 
who constitute the terrorist group. 

83.19 (1) Every one who knowingly 
facilitates a terrorist activity is guilty of 
an indictable offence and liable to 
imprisonment for a term not exceeding 
fourteen years. 

(2) For the purposes of this Part, a 
terrorist activity is facilitated whether or 
not 

4 9 
groupe terroriste; 

c) il rec;oit un avantage du groupe terroriste; 

d) il se livre regulierement a des activites selon 
les instructions d'une personne faisant 
partie du groupe terroriste. 

83.19 (1) Est coupable d'un acte criminel 
passible d'un emprisonnement maximal de 
quatorze ans quiconque sciemment facilite une 
activite terroriste. 

(2) Pour !'application de Ia presente partie, il 
n'est pas necessaire pour faciliter une activite 
terroriste : 

a) que !'interesse sache qu'il se trouve a faciliter 
(a) the facilitator knows that a particular une activite terroriste en particulier; 
terrorist activity is facilitated; 

(b) any particular terrorist activity was 
foreseen or planned at the time it was 
facilitated; or 

(c) any terrorist activity was actually 
carried out. 

83.2 Every one who commits an 
indictable offence under this or any 
other Act of Parliament for the benefit 
of, at the direction of or in association 

b) qu'une activite terroriste en particulier ait 
ete envisagee au moment ou elle est facilitee; 

c) qu'une activite terroriste soit effectivement 
mise a execution. 

83.2 Est coupable d'un acte criminel passible 
d'un emprisonnement a perpetuite quiconque 
commet un acte criminel prevu par Ia 
presente loi ou par une autre loi federale au 
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with a terrorist group is guilty of an 
indictable offence and liable to 
imprisonment for life. 

83.21 (1) Every person who 
knowingly instructs, directly or 
indirectly, any person to carry out any 
activity for the benefit of, at the 
direction of or in association with a 
terrorist group, for the purpose of 
enhancing the ability of any terrorist 
group to facilitate or carry out a terrorist 
activity, is guilty of an indictable 
offence and liable to imprisonment for 
life. 

(2) An offence may be committed 
under subsection (1) whether or not 

(a) the activity that the accused 
instructs to be carried out is actually 
carried out; 

(b) the accused instructs a particular 
person to carry out the activity referred 
to in paragraph (a); 

(c) the accused knows the identity of 
the person whom the accused instructs 
to carry out the activity referred to in 
paragraph (a); 

(d) the person whom the accused 
instructs to carry out the activity 
referred to in paragraph (a) knows that 
it is to be carried out for the benefit of, 
at the direction of or in association 
with a terrorist group; 

(e) a terrorist group actually facilitates 
or carries out a terrorist activity; 

(f) the activity referred to in paragraph 
(a) actually enhances the ability of a 
terrorist group to facilitate or carry out a 
terrorist activity; or 

(g) the accused knows the specific 
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profit ou sous Ia direction d'un groupe terrorists, 
ou en association avec lui. 

83.21 (1) Est coupable d'un acte criminel 
passible d'un emprisonnement a perpetuite 
quiconque, sciemment, charge directement ou 
indirectement une personne de se livrer a une 
activite au profit ou sous Ia direction d'un groupe 
terrorists, ou en association avec lui, dans le but 
d'accroitre Ia capacite de tout groupe terrorists 
de se livrer a une activite terroriste ou de Ia 
faciliter. 

(2) Pour que !'infraction visee au paragraphs 
(1) soit com mise, il n'est pas necessaire: 

a) que l'activite a laquelle l'accuse charge 
quiconque de se livrer soit effectivement 
mise a execution; 

b) que l'accuse charge une personne en 
particulier de se livrer a l'activite; 

c) que I' accuse connaisse l'identite de Ia 
personne qu'il charge de se livrer a l'activite; 

d) que Ia personne chargee par l'accuse de 
se livrer a l'activite sache que celle-ci est 
censee etre menee au profit ou sous Ia direc-
tion d'un groupe terrorists, ou en association 
avec lui; 

e) qu'une activite terrorists soit effectivement 
menee ou facilitee par un groupe terrorists; 

f) que l'activite visee a l'alinea a) accroisse 
effectivement Ia capacite d'un groupe terrorists 
de se livrer a une activite terroriste ou de Ia 
faciliter; 

g) que l'accuse connaisse Ia nature exacte de 
toute activite terroriste susceptible d'etre menee 
ou facilitee par un groupe terrorists. 
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nature of any terrorist activity that may 
be facilitated or carried out by a 
terrorist group. 

83.26 A sentence, other than one 83.26 La peine - sauf une peine 
of life imprisonment, imposed on a d'emprisonnement a perpetuite - infligee a une 
person for an offence under any of personne pour une infraction prevue a l'un des 
sections 83.02 to 83.04 and 83.18 to articles 83.02 a 83.04 et 83.18 a 83.23 est 
83.23 shall be served consecutively to purgee consecutivement : 
(a) any other punishment imposed on a) a toute autre peine - sauf une peine 
the person, other than a sentence of d'emprisonnement a perpetuite - sanctionnant 
life imprisonment, for an offence une autre infraction basee sur les memes faits; 
arising out of the same event or series b) a toute autre peine - sauf une peine 
of events; and d'emprisonnement a perpetuite- en cours 
(b) any other sentence, other than one d'execution infligee a une personne pour une 
of life imprisonment, to which the infraction prevue a l'un de ces articles. 
person is subject at the time the 
sentence is imposed on the person for 
an offence under any of those sections. 

719. (1) A sentence commences 719. (1) La peine commence au moment ou 
when it is imposed, except where a elle est infligee, sauf lorsque le texte legislatif 
relevant enactment otherwise applicable y pourvoit de fa<;on differente. 
provides. . .. 

... 
(3) Pour fixer Ia peine a infliger a une 

(3) In determining the sentence to personne declaree coupable d'une infraction, le 
be imposed on a person convicted of tribunal peut prendre en compte toute periode 
an offence, a court may take into que Ia personne a passee sous garde par suite 
account any time spent in custody by de !'infraction. 
the person as a result of the offence. 
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APPENDIX "A"- RELEVANT CANADIAN AND INTERNATIONAL TERRORISM 

SENTENCING PRECEDENTS 

Date Name Country Offence Sentence Description 
1967 Rheal Quebec Manslaughter 9 years, 2 Planning and participating in 

Mathieu months the bombing of a shoe 
company in Montreal 

May 21, 1981 Nigel Barry Quebec Conspiracy, 12 months Participant in the hostage 
Hamer forcible taking of James Cross during 

detention, the FLQ crisis 
kidnapping, 
extortion 

March 19, Juliet B.C. Numerous- 15 years Series of break and enters 
1986 Caroline including and bombings 

Bel mas conspiracy, Reported: [1986] B.C.J. No. 
explosives 216 (C.A.) 

October 3, Jerry J ureta Ontario Conspiracy to 3.5 years Bombing of a house 
1991 cause Reported: [1991] O.J. No. 

explosion 1935 (Prov. Div.) 
likely to cause 
serious bodily 
harm or death 

April29, Earl Shiel Ottawa Assembling a 20 months Plan to explode dynamite in 
1993 detonating at attempt to harm himself 

device with and/ or others 
intent to cause Reported: [1993] O.J. No. 
an explosion 4404 (Prov. Div.) 
that would 
likely cause 
serious bodily 
harm or death 

June 12, 2002 Patrick Dolan Ontario Kidnapping, 3 years Hijacking of an airplane 
Critton extortion Reported: [2002] O.J. No. 

2594 (S.C.J.) 
February 10, Inderjit Singh B.C. Manslaughter 25 years Acquired materials for 
2003 Reyat making explosive devices 

used in Air India bombings 
Reported: [2003] B.C.J. No. 
363 (S.C.) 

January 21, Colm Ireland Conspiracy to 14 years Involvement in car bomb 
2005 Murphy cause an killing 29 in Northern 

explosion Ireland 
likely to Reported: [2005] IE CCA 1 
endanger life 
or property 

January 24, Jack Roche Australia Conspiracy 9 years Plot to bomb Israeli embassy 
2005 Reported: [2005] W ASCA 4 
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July 27, 2005 Ahmed United 22 years Traveled to United States 
Res sam States with bomb-making material 

as part of a plot to bomb Los 
Angeles International 
Airport 

September 15, Nicholas Ottawa Hostage taking 3 years Taking two Canadian UN 
2005 Ribic military observers hostage in 

Bosnia, who believed their 
deaths were imminent 
Reported: [2005] O.J. No. 
4261 (S.C.J.) 

September 26, Tayseer Spain 7 years Collaborating with terrorists, 
2005 Allouni acting as a financial courier 

to AI Qaeda 
June 29, 2006 James Ontario 17 years Acts of kidnapping, assault, 

Zebedee and intimidation by ground 
involved in the drug trade 
Reported: [2001] O.J. No. 
4514 (S.C.J.), rev'd [2006] 
O.J. No. 2628 (C.A.) 

August 23, Khalid Lodhi Australia 20 years Plotted to bomb the national 
2006 electricity grid in Australia 

Reported: [2007] NSWCCA 
360 

January 12, Mounir al- Germany 15 years Convicted as conspirator in 
2007 Motassadeq September 11th attacks, knew 

of attacks, aided the 
hijackers by funneling 
money and helping them 
maintain appearances of 
being university students 

March 15, Rowe United Possessing an 10 years Traveling the world 
2007 Kingdom article for a furthering the cause of 

terrorist Muslim fundamentalism, 
purpose possession of materials 

related to a bomb plot 
Reported: [2007] EWCA 
Crim 635 

October 29, Rabei Osman Italy Membership in 8 years Helping to plan terrorist 
2007 Sayed Ahmed a terrorist activity including suicide 

organizaiton bombings in Italy and recruit 
and extremists in Milan, 
preparation of acquitted of being 
a terrorist act mastermind of Madrid 

bombings 
October 31, 19 accused Spain 3-23 years Various accused who were 
2007 involved in, but not the 
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principals in the Madrid train 
bombing, participation 
included helping plan the 
attacks, forging documents, 
providing explosives, 
acquiring explosives, and 
inciting the attacks 

January 18, Mohammed United Life Plotting to bomb two United 
2008 Jabarah States States embassies in 

Southeast Asia. His 
involvement in the two 
conspiracies described by the 
sentencing judge as being "at 
the very highest level" 

July 8, 2008 Abdul United Disseminating 5 years, 6 Dissemination of a terrorist 
Rahman; Kingdom a terrorist months; 2 publication and sending 
Bilal publication years materials for use by terrorists 
Mohammed to Pakistan, provision of 

computer equipment ot 
terrorists 
Reported: [2008] EWCA 
Crim 1465 

November 17, Azim Quebec 4 years Firebombing a Jewish school 
2008 lbragimov and attempting to attack a 

second Jewish institution in 
the name of the militant 
group Islamic Jihad with 
threats of more attacks to 
come, characterized by 
sentencing judge as an "act 
of terrorism" 

November 25, Rouba Quebec Accessory after 12 months Helped her son, lbragimov, 
2008 Elmerhebi the fact probation accused of "terrorist" 

Fahd firebombing to flee the 
country 

February 3, AimenJoud Australia Being a 10 years Played a leadership and 
2009 memberofa administrative role in a 

terrorist terrorist organization, 
organization, participated an stealing and 
providing stripping cars to fund the 
resources to a organization, possessed CDs 
terrorist with bomb making 
organization, instructions, preparing a 
attempting to terrorist act to destroy 
make funds buildings and kill people in 
available to a aid of jihad 
terrorist Reported: [2009] VSC 21 
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organization, 
possession of a 
thing 
connected to a 
terrorist act 

May22, 2009 Nishanthan Ontario Participating in 2.5 years Member of"Toronto 18" 
Y ogakrishnan or contributing Peripheral member of the 

to the activity group 
of a terrorist Unreported decision 
group available 

August 25, Saad Khalid Ontario Intent to cause 14 years* Member of"Toronto 18" 
2009 an explosion Member of plot to bomb 

likely to cause Toronto Stock Exchange, 
serious bodily CSIS building and military 
harm or death establishment. *Sentence 
for the benefit increased on appeal to 20 
of a terrorist years with reliance on the 
group "three critical factors". 

Application for Leave to 
Appeal to Supreme Court of 
Canada has been filed. 
Unreported decision 
available. 

October 2, Ali Ontario Participating in 7 years Member of"Toronto 18" 
2009 Mohammed or contributing Imported firearms to be used 

Dirie to activity of a as part of the Toronto 18 
terrorist group plot. Provided advice to the 

leader of the group 
Reported: 2009 CanLII 
58598 (S.C.J.) 

January 18, Zakaria Ontario Participating in Life Leader of"Toronto 18" 
2010 Amara or contributing Leader of plot to bomb 

to activity of a Toronto Stock Exchange, 
terrorist group; CSIS building and military 
intent to cause establishment. Sentence 
an explosion upheld on appeal. 
likely to cause Application for Leave to 
serious bodily Appeal to Supreme Court of 
harm or death Canada has been filed. 
for the benefit Reported: [201 0] O.J No. 
of a terrorist 181 (S.C.J.) 
group 

January 18, Saad Gaya Ontario intent to cause 12 years* Member of"Toronto 18" 
2010 an explosion Member of plot to bomb 

likely to cause Toronto Stock Exchange, 
serious bodily CSIS building and military 
harm or death establishment. *Sentence 
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for the benefit increased on appeal to 18 
of a terrorist years with reliance on the 
group "three critical factors". 

Application for Leave to 
Appeal to Supreme Court of 
Canada has been filed. 
Unreported decision 
available 

October 4, Asad Ansari Ontario Participating in 6.5 years Member of"Toronto 18" 
2010 or contributing Participated in terrorist 

to activity of a training camp, but did not 
terrorist group knowingly participate in 

bomb plot. Significant 
participation in group, but 
not a leadership position. 

56 



 Tab B 



51 

APPENDIX "B"- ORDER STATING CONSTITUTIONAL QUESTION 
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Supreme Court of Canada Cour du Canada 

November 8, 2011 

O@ER 
MOTION 

. I 

MQHAMMAD MOMIN KHA WAJA v •. HER MAJESTY THE ·QUEEN 
(Orit.) (341'03) . 

THE CHIEF JUSTICE: 

Le 8 novembre 2011 

ORDONNANCE 
• REQuETE 

UPON APPLICATION by the appellant for a4 order stating constitutional questions in the above 
appeal; 

AND THE MAI:ERIAL FILED having been read; 
IT IS HEREBY ORDERED THAT THE CONSTITUTIONAL QUESTIONS BE STATED 
AS" FOLLOW: 

L Doss. 83.03, 83.18, 83.19 or 83.21 of the Criminal Code, R.S.C. 1985, c. C-46, which 
incorporate the definition of ''terrorist activity" in s. 83.01(1) of the Criminal Code. 
infiinge s. 2(a) of the Canadian Charter of Rights and Freedoms? 

2. If so, is the infringement a reasonable limit prescribed by law that can be demonstrably 
justified in a free and democratic society under s. 1. of the Canadian Charter of Rights and 
Freedoms? : 

3. Doss. 83.03, 83.18, 83.19 or 83.21 ofithe Criminal Code. R.S.C. 1985, c. 046, which 
incorporate the defW.tion of ''terroris( activity" in s. 83.01(1) of the Criminal Code 

, • i I 

infringes. 2(b) of the Canadian Chartei: of Rights and Freedoms? 

4. If so, is the infringement a reasonable limit prescribed by law that can be demonstrably 
justified in a free and democratic society under s. 1 of the Canadian Charter of Rights and 

Freedoms? 

5. Doss. 83.03J 83.18. 83.19 or 83.21 ofthe Criminal Code, R.S.C. 1985, c. C-46, which 
incorporate the definition of ''terroristi activity" in s. 83.01(1) of the Criminal Code. 
infringe s. 2(d) of the Canadian Charter, of Rights and Freedoms? 

! 
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-2".. 

6. If so, is the infringement a reasonable prescribed by law that can be demonstrably 

justified in a free and democratic society under s. 1 of the Canadian Charter of Rights and 

Freedoms? 

A LA SUITE DE LA DEMANDE de l'appelant visant a obtenir la formulation de questions 
constitutionnelles daris l'appel susmentionne; 

ET APR."ts A VOIR LU la documentation deposee; 

1. Les articles 83.03, 83.18, 83.19 ou du Code criminel, L.R.C. 1985, ch. C-46, qui 
incorporent Ia definition de « activite' terrorlste » au par. 83.01(1) du Code criminel, 
contreviennent-ils a l'al. 2a) de la Charte canadienne des droits et libertes? 

2. Dans l'affirmative, s'agit-il d'une limite raismmable prescrite par une regie de droit dont la 
justification peut se demontrer dans: le cadr¢ d'une societe libre et democratique 
conformement a I' article premier de la Charte canadienne ·des droits et libertis? 

3. Les articles 83.03t 83.18, 83.19 ou 83;21 du Code criminel, L.RC. 1985, ch. C-46t qui 
incorporent la definition de « activite' terroriste » au par. 83.01(1) du Code criminel., 
c<mtreviennent-ils a l'aL 2b) de la Charre canadienne des droits et libertes? 

4. Dans !'affirmative, d'une limite raisonnable prescrite parune regle de droit"dont la 
justification peut se dernontrer dans le cadre d'une societe libre et democratique 
confonnement a l •article premier de la Charte canadienne des droits et libertes? 

5. Les articles 83.03, 83.18, 83.19 ou 83,21 du Code criminel, L.R.C. 1985, ch. C-46, qui 
incorporent la definition de « activite; texroriste » au par. 83.01(1) du Code 
contreviennent-ils a l'al. 2d) de 1a Charie des droits et libertes? 

6. Dans !'affirmative, s'agit-il d'une limite raisonnable prescrite par une regle de droit dont la 
justification peut se demontrer dans; le cadre d'une societe libre et democratique 
conformement a }'article premier de la Charte ccinadienne des droits et libertes? 

C.J.C. 
J.C.C. 

·,:, 
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