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[Note: this paper is still in its very early stages. It draws on research I did when preparing a survey of Canadian child and family law for an international colloquium. What you will find below is a very general overview of the existing legislative frameworks governing parentage in the various provinces as well as a discussion of the proposals for reform recently generated by the Uniform Law Conference of Canada in its Uniform Child Status Act, 2010 and by the Attorney General of B.C. in its White Paper on Family Relations Act Reform, July 2010. The actual texts of the existing provincial legislation and the ULCC and BC reform proposals are found in the appendix to this paper. In my presentation I will provide more detail on recent judicial decisions as courts are required to deal with these issues in the absence of appropriate legislation.
The main point of my presentation will be the pressing need for provincial legislative reform. Only three provinces (Alberta, Quebec, and to some extent P.E.I.) have anything approaching legislation that deals comprehensively with the issues raised by assisted conception. Parentage is an area that clearly falls within provincial jurisdiction and that was never dealt with under the federal AHRA. Thus even before the reference there was no jurisdictional uncertainty here, only provincial legislative inertia resulting in a great of uncertainty and instability for children and families. The reference only increases the need for provincial legislative action. With the invalidation of federal provisions mandating donor anonymity and the possibility of provincial legislation mandating release of donor identities, there will be only more cases raising the issue of the legal status of donors-- will the law treat them as parents? Will they have parenting rights and responsibilities? Will they be responsible for child support? Will they be able to claim rights of access or custody? ]
Recognizing Parentage and Family Ties
Canadian law with respect to parentage is complicated because as well as recognizing legal parentage, in some contexts it also recognizes de facto or social parentage. Legal parentage is a formal status—part of a child’s identity—that is assigned at birth and subject to reassignment only through the formal legal procedure of adoption. Legal parentage is a lifelong status that determines the existence of a parent-child relationship across a wide range of legal contexts, including for example citizenship and inheritance. In most cases legal parentage is also the starting point for the allocation of parenting responsibilities while the child is a minor, although it is not determinative. For the most part, Canadian law bases legal parentage on biological parentage, subject to adoption. It has been somewhat slow to respond to the growing use of assisted reproduction and to adopt laws that give greater weight to the intention to parent when assigning legal parentage at birth.

However, as will be discussed in more detail below, the concept of in loco parentis has taken strong root in Canadian family law, another manifestation of our strong functional approach to defining the family. As a result, Canadian law recognizes that persons who are not legal parents may have taken on parenting roles and responsibilities and will treat them as parents for the purposes of determining custody and access and child support. On the de facto level, Canadian law thus recognizes that a child may have multiple parents. While the focus in this section will be on the assignment of legal parentage, it is important to keep mind that legal parentage alone does not determine the way in which Canadian law allocates responsibility for the care and support of children. The broad use of the concept of in loco parentis has allowed Canadian law to recognize and protect significant relationships in children’s lives and to ameliorate the problems created by the rigidly biological definitions of legal parenthood that still largely prevail. At the same time, broad reliance on the concept of in loco parentis has accustomed us to the idea that children can have more than two parents and has helped to pave the way for some radical new proposals for the reform of the law of legal parentage in Canada that would allow a child to have more than two legal parents. 

Provincial legislation determines legal parentage.
 Much of it dates from the period of active reform in the 1970s and 1980s that abolished illegitimacy and replaced marital status with biology as the basis for the assignment of legal parentage. Thus s. 1(1) of the Ontario Children’s Law Reform Act establishes as the basic rule of parentage that “a person is the child of his or her natural parents and his or her status as their child is independent of whether the child is born within or outside marriage.” Reflecting the then prevailing concepts of biological parenthood, most provincial schemes from this period rest on the assumption that a child will have two parents of the opposite sex: one mother (easily identified by the act of birth) and one father (whose identification may be more difficult), and then go on to provide certain presumptions (rebuttable by blood tests or other evidence) for determining paternity. Although there is some variation between provinces, these presumptions are generally based upon a man being the mother’s partner (either through marriage or cohabitation) at the time of conception or birth or alternatively upon acknowledgement of paternity under provincial vital statistics legislation.
 Although these presumptions are presented as presumptive evidence of biological fatherhood, in practice they also reflect de facto arrangements of social parenting that will be legally recognized if the presumptions are not challenged; to that extent they are legal fictions.

Under all provincial schemes, initial allocations of legal parenthood at the time of birth, which are for the most part still based upon biological parenthood, may be modified by adoption. The legal effect of a formal adoption order under provincial statutes is that the adopted child becomes, for all purposes of the law, the child of the adopting parent(s) and ceases to be the child of the birth parent(s). Reflecting both the centrality of biology to legal conceptions of parenthood as well as the history of stigmatization and secrecy that surrounds adoption, some provincial statues still contain older wording explicitly endorsing the legal fiction that the adopted child is to be treated at law as if born to the adopting parent(s).
 

Parentage and Assisted Reproduction; Can a Child Have More than Two Parents?
In recent years the advent of assisted reproduction (including gamete and embryo donation and surrogacy) and the legal recognition of same-sex relationships have complicated the issue of parentage. The possibility of separating the genetic and gestational contributions to the birth of a child means that the assignment of maternity is no longer straightforward and more importantly, the idea that biological connection rather than intention to parent should be the basis for assigning legal parentage at birth has come under question. Broad legal recognition of same sex relationships, including adoption by same-sex couples, has led to the social and legal reality that children can have two mothers or two fathers, and same sex couples have begun to question why their relationships with the children they intend to parent cannot be legally formalized at birth. In addition, parenting arrangements in some same sex families where known donors or surrogates have continued to be involved in the child’s life have also raised the question of whether it might be possible for the law to formally recognize that a child has more than two parents. 

However, Canadian law, which has been at the forefront of family law reform on many issues, and in particular on same-sex issues, has for the most part failed to deal comprehensively with the assignment of parentage in the context of assisted reproduction. Part of the explanation for this legislative inertia may be the jurisdictional confusion created by the federal government’s enactment in 2004 of fairly comprehensive legislation regulating assisted reproduction. The constitutional status of this legislation was uncertain and was only recently clarified by a Supreme Court of Canada judgment invaliding significant parts of the legislation and confining federal jurisdiction to criminal prohibition of harmful activities. As a result, regulatory responsibility for most aspects of assisted reproduction now clearly lies with the provinces. 
 

In the 1990s Newfoundland made modest reforms, adding provisions to its child status legislation that deal only with cases where ‘”artificial insemination” is used by opposite sex couples, with the result that the birth mother’s married or unmarried male partner is to be deemed the legal father if he consented to the insemination. 
 Only three provinces have enacted legislation that deals with parentage in cases involving assisted reproduction in anything approaching a comprehensive manner: Quebec led with pioneering legislation in 2002 which allows spouses, both same-sex and opposite sex, who by consent enter into a mutual “parental project” involving assisted procreation to both be regarded as the child’s parents at birth, followed by Alberta (2003 legislation amended in 2010) and Prince Edward Island (2008).
 All three schemes deal with the use of assisted reproduction by both same-sex and opposite sex couples, but only the Alberta legislation deals explicitly with the distinctive issues raised by surrogacy. All three existing schemes restrict the number of legal parents to two. 

The result of the failure to legislate in the other provinces has been uncertainty, litigation of individual cases under anachronistic legislation subject which courts have been more or less willing to update through creative judicial interpretation, and in some cases successful s. 15 Charter challenges based on arguments that current regimes discriminate on the basis of sexual orientation by failing to provide to same-sex couples and their children the same secure legal recognition of their parent-child relationships at the moment of the child’s birth as that enjoyed by opposite sex families.
 The most noteworthy decision to arise out of this context of uncertainty and individual litigation is the ground-breaking decision of the Ontario Court of Appeal in A. (A.) v. B. (B.)
, in which the court, relying on the parens patriae power, found that on the facts of the particular case it was in the child’s best interest to recognize a third legal parent—his mother’s lesbian partner—in addition to the two parents recognized under the existing legislation: his birth mother and his genetic father (a known sperm donor who continued to play a parental role in the child’s life).
 

There is hope that this situation of uncertainty and failure of legislative initiative with respect to children born through assisted reproduction might change as a result of the new Uniform Child Status Act, 2010 recently adopted by the Uniform Law Conference
 and which, with some modifications, British Columbia is proposing to adopt as part of a major reform of its family law legislation.
 Simplifying greatly, the main planks of this proposed legislation as it applies to cases of assisted reproduction are: 
· the birth mother is always the child’ legal mother, subject to change through adoption or surrogacy;
 
· in cases where assisted conception is used, the birth mother’s partner (whether married or unmarried, opposite sex or same-sex) is presumed to be the other legal parent unless there was no consent; and

· egg, sperm, or embryo donors are not parents merely by virtue of their donation of genetic reproductive material. 
One of the most novel aspects of the new Uniform Child Status Act and B.C.’s proposed legislation is that, responding to the precedent set by A. (A.) v. B. (B.), they contemplate that a child may have more than two legal parents in circumstances where prior to the assisted conception the parties agree in writing that they will all be the child’s parents.

[see attached appendix of existing and proposed statutory provisions]
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Alberta

Family Law Act, S.A. 2003, c. F-4.5
[as amended by-Family Law Statutes Amendment Act, 2010, c. 16] 
7(1)  Rules of parentage.  For all purposes of the law of Alberta, a person is the child of his or her parents.

(2)  The following persons are the parents of a child:

(a)    unless clause (b) or (c) applies, his or her birth mother and biological father;

 (b)    if the child was born as a result of assisted reproduction, a person identified under section 8.1 to be a parent of the child;

 (c)    a person specified as a parent of the child in an adoption order made or recognized under the Child, Youth and Family Enhancement Act.

(3)  The relationship of parent and child, and the kindred relationships flowing from that relationship, shall be determined in accordance with this Part.

(4)  A person who donates human reproductive material or an embryo for use in assisted reproduction without the intention of using the material or embryo for his or her own reproductive use is not, by reason only of the donation, a parent of a child born as a result.

(5)  A person who was married to or in a conjugal relationship of interdependence of some permanence with a surrogate at the time of the child’s conception is not a parent of the child born as a result of the assisted reproduction.

(6)  All distinctions between the status of a child born inside marriage and a child born outside marriage are abolished.

8(1)  Presumption of parentage — biological father.  For the purposes of section 7(2)(a), unless the contrary is proven on a balance of probabilities, a male person is presumed to be the biological father of a child and is recognized in law to be a parent of a child in any of the following circumstances:

(a)    he was married to the birth mother at the time of the child’s birth;

(b)    he was married to the birth mother by a marriage that within 300 days before the birth of the child ended by

(i)    death,

(ii)    decree of nullity, or

(iii)    judgment of divorce;

(c)    he married the birth mother after the child’s birth and has acknowledged that he is the father;

(d)    he cohabited with the birth mother for at least 12 consecutive months during which time the child was born and he has acknowledged that he is the father;

(e)    he cohabited with the birth mother for at least 12 consecutive months and the period of cohabitation ended less than 300 days before the birth of the child;

(f)    he is registered as the parent of the child at the joint request of himself and the birth mother under the Vital Statistics Act or under similar legislation in a province or territory other than Alberta;

(g)    he has been found by a court of competent jurisdiction in Canada to be the father of the child for any purpose.

(2)  Where circumstances exist that give rise to a presumption under subsection (1) that more than one male person might be the father of a child, no presumption as to parentage may be made.

(3)  Subsection (1) does not apply in the case of a child born as a result of assisted reproduction.

8.1(1)  Assisted reproduction.  In this section and section 8.2,

(a)    a reference to the provision of human reproductive material by a person means the provision of the person’s own human reproductive material to be used for his or her own reproductive purposes;

(b)    a reference to the provision of an embryo by a person means the provision of an embryo created using the person’s own human reproductive material to be used for his or her own reproductive purposes.

(2)  If a child is born as a result of assisted reproduction with the use of human reproductive material or an embryo provided by a male person only, the parents of the child are

(a)    unless clause (b) or (c) applies, the birth mother and the male person;

(b)    if the birth mother is a surrogate and, under section 8.2(6), she is declared not to be a parent and the male person is declared to be a parent, the male person and a person who

(i)    was married to or in a conjugal relationship of interdependence of some permanence with the male person at the time of the child’s conception, and

(ii)    consented to be a parent of a child born as a result of assisted reproduction and did not withdraw that consent before the child’s conception;

(c)    unless section 8.2(9) applies, if the birth mother is a surrogate but does not consent to the application under section 8.2, the birth mother only.

(3)  If a child is born as a result of assisted reproduction with the use of human reproductive material or an embryo provided by a female person only, the parents of the child are

(a)    unless clause (b) or (c) applies, the birth mother and a person who

(i)    was married to or in a conjugal relationship of interdependence of some permanence with the birth mother at the time of the child’s conception, and

(ii)    consented to be a parent of a child born as a result of assisted reproduction and did not withdraw that consent before the child’s conception;

(b)    if the birth mother is a surrogate and, under section 8.2(6), she is declared not to be a parent and the female person is declared to be a parent, the female person and a person who

(i)    was married to or in a conjugal relationship of interdependence of some permanence with the female person at the time of the child’s conception, and

(ii)    consented to be a parent of a child born as a result of assisted reproduction and did not withdraw that consent before the child’s conception;

(c)    unless section 8.2(9) applies, if the birth mother is a surrogate but does not consent to the application under section 8.2, the birth mother only.

(4)  If a child is born as a result of assisted reproduction with the use of human reproductive material or an embryo provided by both a male person and a female person, the parents of the child are

(a)    unless clause (b) or (c) applies, the birth mother and the male person;

(b)    if the birth mother is a surrogate and, under section 8.2(6), she is declared not to be a parent and the male person and female person are each declared to be a parent, the male person and the female person;

(c)    unless section 8.2(9) applies, if the birth mother is a surrogate but does not consent to the application under section 8.2, the birth mother only.

(5)  If a child is born as a result of assisted reproduction without the use of human reproductive material or an embryo provided by a person referred to in subsection (1)(a) or (b), the parents of the child are the birth mother and a person who

(a)    was married to or in a conjugal relationship of interdependence of some permanence with the birth mother at the time of the child’s conception, and

(b)    consented to be a parent of a child born as a result of assisted reproduction and did not withdraw that consent before the child’s conception.

(6)  Unless the contrary is proven, a person is presumed to have consented to be a parent of a child born as a result of assisted reproduction if the person was married to or in a conjugal relationship of interdependence of some permanence with,

(a)    in the case of a child born in the circumstances referred to in subsection (2), the male person referred to in that subsection,

(b)    in the case of a child born in the circumstances referred to in subsection (3), the female person referred to in that subsection, or

(c)    in the case of a child born in the circumstances referred to in subsection (5), the birth mother.

8.2(1)  Surrogacy.  An application may be made to the court for a declaration that

(a)    a surrogate is not a parent of a child born to the surrogate as a result of assisted reproduction, and  

(b)    a person whose human reproductive material or embryo was provided for use in the assisted reproduction is a parent of that child.

(2)  Subject to subsection (3), the following persons may make an application under subsection (1): 

(a)    the surrogate;

(b)    a person referred to in subsection (1)(b);

(c)    a person who was, at the time of the child’s conception, married to or in a conjugal relationship of interdependence of some permanence with a person referred to in subsection (1)(b). 

(3)  If a child is born as a result of assisted reproduction with the use of human reproductive material or an embryo provided by both a male person referred to in subsection (1)(b) and a female person referred to in subsection (1)(b), only the surrogate, the male person or the female person may make an application under subsection (1). 

(4)  An application under subsection (1) may not be commenced more than 30 days after the date of the child’s birth unless the court allows a longer period.

(5)  Unless the court directs otherwise, the following persons must, in accordance with the regulations, be served with notice of the application:

(a)    if a surrogate brings an application under subsection (1),

(i)    a person referred to in subsection (1)(b),

(ii)    unless subsection (3) applies, a person who was, at the time of the child’s conception, married to or in a conjugal relationship of interdependence of some permanence with a person referred to in subsection (1)(b), and

(iii)    any other person as the court considers appropriate;

(b)    if a person referred to in subsection (1)(b) brings an application under subsection (1),

(i)    the surrogate, 

(ii)    unless subsection (3) applies, a person who was, at the time of the child’s conception, married to or in a conjugal relationship of interdependence of some permanence with a person referred to in subsection (1)(b),

(iii)    if subsection (3) applies, the other person referred to in subsection (1)(b), and

(iv)    any other person as the court considers appropriate;

(c)    if a person who was, at the time of the child’s conception, married to or in a conjugal relationship of interdependence of some permanence with a person referred to in subsection (1)(b) brings an application,

(i)    the person referred to in subsection (1)(b),

(ii)    the surrogate, and

(iii)    any other person as the court considers appropriate.

(6)  The court shall make the declaration applied for if the court is satisfied that

(a)    the child was born as a result of assisted reproduction with the use of human reproductive material or an embryo provided by a person referred to in subsection (1)(b), and

(b)    the surrogate consents, in the form provided for by the regulations, to the application.

(7)  A person who is declared to be a parent of the child under subsection (6) and any person who, as a result of that declaration, is a parent of the child under section 8.1 are deemed to be the parents at and from the time of the birth of the child.

(8)  Any agreement under which a surrogate agrees to give birth to a child for the purpose of relinquishing that child to a person

(a)    is not enforceable,

(b)    may not be used as evidence of consent of the surrogate under subsection (6)(b), and

(c)    may be used as evidence of consent for the purposes of section 8.1(2)(b)(ii) or (3)(b)(ii).

(9)  The court may waive the consent required under subsection (6)(b) if

(a)    the surrogate is deceased, or

(b)    the surrogate cannot be located after reasonable efforts have been made to locate her.

(10)  If the court makes a declaration under subsection (6), the court shall identify in the declaration any person referred to in section 8.1(2)(b)(i) and (ii) or (3)(b)(i) and (ii), as the case may be, who is a parent as a result of that declaration.

(11)  The court has jurisdiction under this section if the child is born in Alberta.

(12)  An application may not be made under this section if

(a)    the child has been adopted, or

(b)    the declaration sought would result in the child having more than 2 parents.

9(1)  Declaration respecting parentage.  If there is a dispute or any uncertainty as to whether a person is or is not a parent of a child under section 7(2)(a) or (b), the following persons may apply to the court for a declaration that the person is or is not the parent of a child:

(a)    a person claiming to be a parent of the child;

(b)    a person claiming not to be a parent of the child;

(c)    the child;

(d)    a parent of the child, if the child is under the age of 18 years;

(e)    a guardian of the child;

(f)    a person who has the care and control of the child.

(2)  This section does not apply where a child is born to a surrogate who has consented to an application under section 8.2.

(3)  If the court finds that a living person is or is not a parent of a child, the court may make a declaration to that effect.

(4)  If the court finds that a deceased person is or is not a parent of a child conceived before that person’s death, the court may make a declaration to that effect.

(5)  In making a declaration under this section, the court shall give effect to any applicable presumption set out in section 8 and any applicable provision of section 8.1.

(6)  The court has jurisdiction under this section if

(a)    the child is born in Alberta, or

(b)    an alleged parent resides in Alberta.

(7)  An application or declaration may not be made under this section if

(a)    the child has been adopted, or

(b)    the declaration sought would result in the child having more than 2 parents.
British Columbia
[Currently no comprehensive law for establishing parenthood; only provisions for determining paternity in context of child support applications]

Family Relations Act, B.S.B.C. 1996, c. 128

94  Parentage. If parentage of a child is denied in a proceeding for an order under this Part, the court may determine the parentage issue under section 95, on the balance of probabilities, as part of the proceeding for that order.

95  (1) Presumptions of paternity. If a male person denies responsibility under section 88 (1) on the basis that he is not the father of the child, the court must, unless the contrary is proved on a balance of probabilities, presume that the male person is the father of the child in any one of the following circumstances:

(a) the person is married to the mother of the child at the time of the birth of the child;

(b) the person was married to the mother of the child and the marriage was terminated

(i)  by death of the person or judgment of nullity within 300 days before the birth of the child, or

(ii)  by divorce if the decree nisi was granted or the divorce took effect within 300 days before the birth of the child;

(c) the person marries the mother of the child after the birth of the child and acknowledges that he is the natural father;

(d) the person was cohabiting with the mother of the child in a relationship of some permanence at the time of the birth of the child, or the child is born within 300 days after the person and the mother ceased to cohabit;

(e) the person has been found or recognized in his lifetime by a court of competent jurisdiction in Canada to be the father of the child;

(f) the person has acknowledged paternity of the child by having signed a statement under section 3 of the Vital Statistics Act;

(g) the person has acknowledged paternity of the child by having signed an agreement under section 20 of the Child Paternity and Support Act, R.S.B.C. 1979, c. 49.

(2) For the purposes of this section, if

(a) a man and woman go through a form of marriage to each other in good faith and cohabit during the marriage, and

(b) the marriage is void,

they are deemed to have been married during the period of cohabitation, and the marriage is deemed to have terminated when the period of cohabitation ended.

(3) If circumstances give rise to a presumption or presumptions of paternity by more than one male person under this section, a presumption must not be made as to paternity.

[Model for revised legislation set out in White Paper on Family Relations Act Reform: Proposals for a new Family Law Act (Victoria, BC: Ministry of Attorney General (British Columbia), 2010), online: http://www.ag.gov.bc.ca/legislation/family-relations-act/pdf/Family-Law-White-Paper.pdf .The specific background discussion paper on parentage is found at: http://www.ag.gov.bc.ca/legislation/pdf/Chapter10-DefiningLegalParenthood.pdf . The proposed draft legislation is set out below.]  
Attorney General of B.C., White Paper on Family Relations Act Reform, July 2010

Recommended Draft Provisions

PART 3 – LEGAL PARENTAGE 
Division 1 – Determining Parentage 
Definitions 
26 In this Part: 

“assisted conception” means the conception of a child through the use of a process other than sexual intercourse and includes the implantation of an embryo; 

“birth mother” means a person who gives birth to a child or who is delivered of a child; 

“donor” means, in respect of a child conceived through assisted conception, a person who donates the human reproductive material from which the child is conceived or an embryo but does not include a person who provides the human reproductive material or the embryo for their own reproductive use; 

“embryo” means a human organism during the first 56 days of its development following fertilization or creation, excluding any time during which its development has been suspended; 

“human reproductive material” means sperm or ovum; 

“intended parent or parents” means a person, or the persons who are married or cohabiting in a marriage-like relationship, who with the intention of being a parent or parents of the resulting child, make arrangements with another person who will give birth to a child conceived through assisted conception for that purpose, whether or not the person or persons provide the human reproductive material or embryo used in the conception of the child. 

…
Rules of parentage 
30 (1) For all purposes of the law of British Columbia, a person is the child of his or her parents. 

(2) Subject to subsection (3), the parent or parents of a child are 

(a) his or her birth mother; 

(b) his or her birth mother and 

(i) the person presumed under section 32 [presumption of paternity if assisted conception not used] to be the father, 

(ii) the person presumed under section 33 [presumption of parentage if assisted conception used] to be a parent, 

(iii) a person declared by a court under section 37 [declaratory order of parentage] to be a parent, 

(iv) a person referred to in subparagraph (ii), or (iii) if the child is born as a result of assisted conception, and a person who is a parent under section 36 [parentage in respect of an additional parent or parents], or 

(v) the person or persons who are the parent or parents under section 35 [parentage if birth mother and another person or persons agree to be the parents]; or

(c) the person or persons who are the parent or parents under section 34 [parentage respecting surrogacy], if the child is born through surrogacy. 

(3) If a child has been adopted, the child’s parents are as set out in the Adoption Act. 

(4) Family relationships must be determined according to the relationships described in this section. 

(5) Any distinction between the status of a child born inside marriage and a child born outside marriage is abolished. 

Donor not a parent 
31 If a child is born as a result of assisted conception, a person who is a donor in the conception of the child 

(a) is not a parent, and 

(b) may not be declared to be a parent in any order of the court 

by reason only of donation. 

Presumption of paternity if assisted conception not used 
32 (1) Unless the contrary is proven on the balance of probabilities, a male person is presumed to be the father of a child and is recognized in law to be a parent of a child in any of the following circumstances: 

(a) he was married to the birth mother of the child at the time of the child’s birth; 

(b) he was married to the birth mother of the child and the marriage was ended within 300 days before the child’s birth by 

(i) his death, 

(ii) a declaratory order of nullity, 

(iii) ceasing to cohabit, in the case of a void marriage, or 

(iv) a judgment of divorce; 

(c) he married the birth mother of the child after the child’s birth and acknowledges that he is the father; 

(d) he was cohabiting with the birth mother of the child in a marriage-like relationship at the time of the child’s birth; 

(e) he was cohabiting with the birth mother of the child in a marriage-like relationship that ended for any reason within 300 days before the child’s birth; 

(e) he and the birth mother have acknowledged he is the father of the child by having signed a statement under section 3 of the Vital Statistics Act; or 

(f) he has acknowledged paternity of the child by having signed an agreement under section 20 of the Child Paternity and Support Act, R.S.B.C. 1979, c. 49. 

(2) Despite subsection (1), if circumstances give rise to a presumption or presumptions of paternity respecting more than one male person under this section, a presumption must not be made as to paternity.

(3) This section does not apply if the child was born as a result of assisted conception. 

Presumption of parentage if assisted conception used 
33 (1) A person is presumed to be and is recognized in law to be a parent of a child born as a result of assisted conception if the person 

(a) was married to the birth mother of the child, or cohabiting in a marriage-like relationship with the birth mother of the child, at the time of the assisted conception, and 

(b) consented to be a parent of a child born as a result of assisted conception , and did not withdraw that consent prior to the assisted conception. 

(2) Unless the contrary is proven on the balance of probabilities, a person who was married to a birth mother, or cohabiting in a marriage-like relationship with a birth mother, at the time of the assisted conception is presumed to consent to be a parent of the child conceived. 

(3) Subsections (1) and (2) do not apply in respect of a child born through surrogacy. 

(4) A person who dies before the assisted conception of a child is presumed to be and is recognized in law to be a parent of the child if the person 

(a) before his or her death 

(i) provided the human reproductive material or embryo used in the child’s 

conception, and 

(ii) consented in writing to be a parent of a child conceived 

posthumously; and 

(b) at the time of his or her death, was married to or cohabiting in a marriage-like relationship with the child’s other parent 

unless it is proven on a balance of probabilities that the person who died withdrew the consent referred to in subparagraph (a)(ii) before his or her death. 

Parentage respecting surrogacy 
34 (1) In this section: 

“surrogate” means a person who conceives and gives birth to a child as a result of assisted conception, if at the time of the assisted conception, she intended to relinquish the child to the intended parent or parents. 

(2) This section applies if a child is born as a result of assisted conception and 

(a) before the assisted conception of the child, a surrogate, the surrogate’s spouse, if any, and an intended parent or parents record in writing their intentions that 

(i) the surrogate will give birth to a child conceived through assisted conception, 

(ii) the surrogate, and the surrogate’s spouse, if any, will not be the child’s parents, 

(iii) the surrogate will relinquish parentage of the child to the intended parent or parents, and 

(iv) the intended parent or parents will be the parent or parents of the child; and 

(b) after the birth of the child,

(i) the intended parent or parents take the child into their care, and 

(ii) the surrogate provides the intended parent or parents with written consent relinquishing her parentage of the child to the intended parent or parents, or the court waives the requirement for the consent of the surrogate. 

(3) In the circumstances described in subsection (2), 

(a) the child is the child of the intended parent or parents and the intended parent or parents are the parent or parents of the child from the time of the child’s birth, 

(b) the child ceases to be the child of the surrogate and the surrogate ceases to be a parent of the child, and 

(c) the surrogate’s spouse, if any, is not a parent of the child. 

(4) Any agreement relating to surrogacy is unenforceable. 

(5) Any agreement or recorded written intentions relating to surrogacy 

(a) may not be used as evidence of consent for the purposes of subsection (2)(b)(ii), and 

(b) may be used as evidence of pre-conception intentions. 

(6) The court may waive the consent required under subsection (2) (b) (ii) in the following circumstances: 

(a) the surrogate is deceased; 

(b) the surrogate is incapable of giving consent; 

(c) the surrogate cannot be located after reasonable efforts have been made to locate her. 

(7) An intended parent who dies before one or both of the requirements in subsection (2) (b) are met, is a parent of the child if the surrogate relinquishes parentage of the child. 

Parentage if birth mother and another person or persons agree to be the parents 
35 (1) This section applies if a child is born as a result of assisted conception and 

(a) before the assisted conception of the child, a person, the person’s spouse, if any and an intended parent or parents record in writing their intentions that 

(i) the person will give birth to a child conceived through assisted conception, 

(ii) the intended parent or parents will be a parent or parents of the child together with the person who gave birth to the child, and 

(iii) depending on the intentions of the parties, the spouse of the person who gave birth to the child, if any, will or will not be a parent together with the other parties; and 

(b) none of the parties who consent to be parents of the child together withdraw their consent before the assisted conception. 

(2) In the circumstances described in subsection (1), all of the parties who recorded their written intention to be the parents of the child are the parents of the child from the time of the child’s birth.

(3) A person who dies before a child is born and who would be a parent under this section but for their death is a parent of the child. 

Parentage in respect of additional parent or parents 
36 (1) If 

(a) the parent or parents of a child born as a result of assisted conception entered into a written agreement with the person or persons who provided human reproductive material or an embryo used in the conception of the child under which 

(i) the parent or parents of the child consented to the person or persons also being a parent or parents of the child, in addition to the parent or parents, and 

(ii) the person or persons consented to also be a parent or parents of the child, in addition to the parent or parents, 

(b) the agreement was entered into before the assisted conception of the child, 

(c) the parent or parents did not withdraw the consent referred to in paragraph (a) (i) before the assisted conception, and 

(d) the person or persons did not withdraw the consent referred to in paragraph (a) (ii) before the assisted conception, 

the person or persons are also the parent or parents of the child, in addition to the parent or parents, from the time of the child’s birth. 

(2) A person who dies before a child is born and who would be a parent under this section but for their death is a parent of the child. 

Declaratory order of parentage 
37 (1) Any person having an interest may apply to court for a declaratory order that a person is or is not a child’s parent. 

(2) An application may not be made under this section in respect of a child who has been adopted. 

(3) If the court finds on the balance of probabilities that a person is or is not a parent of a child, the court may make a declaratory order to that effect. 

(4) In making a finding under subsection (3), the court must give effect to any applicable presumption under section 32 [presumptions of paternity if assisted conception not used] or section 33 [presumption of paternity if assisted conception used]. 
(5) If parentage is disputed in circumstances where assisted conception was not used, in making a finding under subsection (3), the court may consider evidence respecting the genetic parentage of a child. 

(6) If parentage is disputed in circumstances where assisted conception was used, in making a finding under subsection (3), the court may consider evidence respecting the consent required under section 33 (1)(b) or (4)(a)(ii) [presumption of parentage if assisted conception used] as applicable. 

(7) The court is not prevented from making an order under subsection (3) if either or both of the following are deceased:

(a) the child who is the subject of an application under subsection (1); 

(b) the person who may or may not be a parent of the child. 
…
Manitoba

Family Maintenance Act, C.C.S.M., c. F20, Part II
PART II: CHILD STATUS

15 Definition. In this Part, "director" means the Director of Vital Statistics. 

16 Void and voidable marriage. For the purpose of section 23, 

(a) where a man and woman go through a form of marriage with each other with at least one of them doing so in good faith and they cohabit and the marriage is void, they shall be deemed to be married during the time they cohabit; and 

(b) where a voidable marriage is decreed a nullity, the man and woman shall be deemed to be married until the date of the decree of nullity. 

17 Person is child of parents. For all purposes of the law of Manitoba a person is the child of his parents, and his status as their child is independent of whether he is born inside or outside marriage. 

…

19(1) Declaration. Any person having an interest may apply to the court for a declaratory order that a woman is or is not in law the mother of a child. 

(2) Order. Where the court finds on the balance of probabilities that a woman is or is not the mother of a child, the court may make a declaratory order to that effect. 

20(1) Declaration. Subject to subsection (7), any person having an interest may apply to the court for a declaratory order that a man is or is not in law the father of a child whether born or unborn and notice of the application shall be served forthwith on the Director of Child and Family Services appointed under The Child and Family Services Act. 

(2) Director of Child and Family Services may move for hearing. Where the Director of Child and Family Services certifies to the court that the mother of the child in question in the application has sought the aid of an agency under The Child and Family Services Act or The Adoption Act and is considering adoption for the child, the Director may make the application returnable before a court by serving seven days notice on the applicant and the court shall take all reasonable steps to expedite the hearing of the application. 

(3) Order. Where the court finds on the balance of probabilities that a man is or is not the father of a child, the court may make a declaratory order to that effect. 

(4) One presumption. Where the court finds that a presumption of paternity under section 23 applies, the court shall make a declaratory order confirming that the paternity is recognized in law unless it is established on the balance of probabilities that the presumed father is not the father of the child. 

(5) Conflicting presumptions. Where circumstances exist that give rise under section 23 to conflicting presumptions as to the paternity of a child and the court finds on the balance of probabilities that a person is the father of a child, the court may make a declaratory order to that effect. 

(6) Order during lives of parent and child. Subject to subsection (7), a declaration of parentage under this Part shall not be made unless the person and the child whose relationship is sought to be established are living. 

(7) Exception if presumption. Where only the father or the child is living, a declaratory order that a man is in law the father of a child may be made under this section if circumstances exist that give rise to a presumption of paternity under section 23. 

(8) No declaration where child placed for adoption. The court shall not hear an application under this section where the Director of Child and Family Services files with the court a certificate that states that the child has been placed for adoption and the Director received the notice of application more than 21 days after a parent of the child who is the subject of the application 

(a) gave a consent to the adoption of the child under The Adoption Act; or 

(b) signed a voluntary surrender of guardianship of the child under The Child and Family Services Act; 

as the case may be. 
…
22(1) Order to be recognized. Subject to this section, a declaratory order made under section 19 or 20 shall be recognized for all purposes. 

…

23 Presumption of paternity. Unless the contrary is proved on the balance of probabilities, and subject to section 34 a man shall be presumed to be the father of a child in one or more of the following circumstances: 

(a) He was married to the mother at the time of the child's birth. 

(b) He was married to the mother by a marriage that was terminated by 

(i) death or judgment of nullity that occurred within 300 days or such longer period as the court may allow, before the birth of the child; or 

(ii) divorce where the decree nisi or divorce judgment was granted within 300 days, or such longer period as the court may allow, before the birth of the child. 

(c) He married the mother after the child's birth and acknowledged that he is the father. 

(d) He and the mother have acknowledged in writing that he is the father of the child. 

(e) He was cohabiting with the mother in a relationship of some permanence at the time of the child's birth or the child was born within 300 days, or such longer period as the court may allow, after the cohabitation ceased. 

(f) He has been found or recognized by a court to be the father of the child. 

New Brunswick

Family Services Act, S.N.B. 1980, c. F-2.2

PART VI: PARENTAGE OF CHILDREN

96(1) Subject to subsection (2), for all purposes of the law of the Province a person is the child of his or her natural parents and his or her status as their child is independent of whether the child is born within or outside marriage.

(2) An adopted child in respect of whom Part V applies is the child of the adopting parents as if they were the natural parents.

(3) The parent and child relationship as determined under subsection (1) or (2) shall be followed in the determination of other kindred relationships flowing therefrom.

(4) Any distinction between the status of children born in wedlock and born out of wedlock is abolished and the relationship of parent and child and kindred relationships flowing therefrom shall be determined in accordance with this section.

(5) This section applies to every person, whether born before or after this Part comes into force, and whether born in the Province or not and whether or not his or her father or mother has ever been domiciled in the Province.
…
100(1) Subject to subsection (7), any person having a interest in the matter may apply to the court for a declaratory order that a man is recognized in law to be the father of a child or that a woman is the mother of a child.
(2) Where the court finds on the balance of probabilities that the relationship of mother and child has been established, the court may make a declaratory order to that effect.

(3) Where the court finds that a presumption of paternity exists under section 103 and unless it is established, on the balance of probabilities, that the presumed father is not the father of the child, the court may make a declaratory order confirming that the paternity is recognized in law.

(4) Notwithstanding that there is no person recognized in law under section 103 to be the father of a child, where the court finds on the balance of probabilities that the relationship of father and child has been established the court may make a declaratory order to that effect.

(5) An order shall not be made under subsection (4) unless both the man and the child were living at the time the application was made.

(6) Subject to sections 101 and 102, an order made under this section shall be recognized for all purposes.

(7) Where the mother of a child has consented to the adoption of her child,

(a) no person may apply to the court for a declaratory order that a man is recognized in law to be the father of the child, unless that application is made within thirty days after the date of the mother’s consent;

(b) a person who applies to the court for a declaratory order that a man is recognized in law to be the father of a child shall give notice of the application to the Minister by registered mail;

 (c) the Minister shall notify the mother of the child of the application and determine whether the mother wishes to revoke her consent to the adoption of her child;

 (d) the Minister shall deliver the custody of the child to the man if he is recognized in law to be the father of the child and the mother does not revoke her consent to the adoption of her child.

101 Where a declaratory order has been made under section 100 and evidence becomes available that was not available at the previous hearing, the court may, upon application, discharge or vary the order and make such other orders or directions as are ancillary thereto.

102 An appeal lies from an order or decision under section 100 or 101 to The Court of Appeal of New Brunswick.

103(1) Unless the contrary is proven on a balance of probabilities a man is presumed to be and he shall be recognized in law to be the father of a child in any one of the following circumstances, namely

 (a) the man is married to the mother of the child at the time of the birth of the child;

 (b) the man was married to the mother of the child by a marriage that was terminated by the death of the man or by a decree of nullity of marriage within three hundred days before the birth of the child, or by divorce where the decree nisi was granted or the judgment granting the divorce was rendered within three hundred days before the birth of the child;

(c) the man marries the mother of the child after the birth of the child and acknowledges that he is the natural father;

 (d) the man was cohabiting with the mother of the child at the time of the birth of the child or the child is born within three hundred days after they ceased to cohabit;

 (e) the man and the mother of the child have filed a statutory declaration affirming that he is the natural father of the child under section 105 or under a similar provision of an Act of another province;

 (f) the man has signed the birth registration form under section 9 of the Vital Statistics Act;

 (g) the man has been found or recognized in his lifetime by a court of competent jurisdiction in Canada to be the father of the child.
(2) For the purpose of subsection (1), where a man and a woman go through a form of marriage with each other, in good faith, that is void and cohabit, they shall be deemed to be married during the time they cohabit and the marriage shall be deemed to be terminated when they cease to cohabit.

(3) Subject to subsection (4), where circumstances exist that give rise under subsection (1) to conflicting presumptions as to the paternity of a child no presumption shall be made as to paternity and no person shall be recognized in law to be the father by virtue of this section.

(4) Notwithstanding subsection (3), where there are conflicting presumptions as to paternity arising under paragraphs (1)(a) and (1)(e), the presumption under paragraph (1)(e) shall be made and prevails if at the time of the conception of the child the mother of the child was not cohabiting with the person presumed to be the father under paragraph (1)(a).

104 A written acknowledgement of parentage that is admitted in evidence in any civil proceeding against the interest of the person making the acknowledgement is prima facie proof of the facts contained therein.

105(1) A man and the mother of a child may file a statutory declaration, in the prescribed form, with the Registrar General of Vital Statistics affirming that the man is the natural father of the child.

(2) Where the mother of the child is married at the time of the birth of the child the statutory declaration referred to in subsection (1) shall include an affirmation of the mother that at the time of conception of the child she was living separate and apart from her husband.

(3) Any person having an interest in the matter may inspect a statutory declaration filed under subsection (1) and upon payment of a fee prescribed by regulation may obtain a certified copy thereof from the Registrar General of Vital Statistics.

106(1) A man may file with the Registrar General of Vital Statistics a statutory declaration, in the prescribed form, affirming that he is the father of the child.

(2) Any person having an interest in the matter may inspect a statutory declaration filed under subsection (1) and, upon payment of a fee prescribed by regulation, may obtain a certified copy thereof from the Registrar General of Vital Statistics.

107 The registrar or clerk of every court in the Province shall furnish the Registrar General of Vital Statistics with a statement in the prescribed form respecting each order or judgment of the court that makes a finding of or confirms parentage.

Newfoundland and Labrador, 
Children’s Law Act, R.S.N.L. 1990, c.C-13
PART I: STATUS OF CHILDREN 

3. (1) Child of natural parents. A person is the child of his or her natural parents, and his or her status as their child is independent of whether he or she is born inside or outside marriage. 

(2) Notwithstanding subsection (1), where an adoption order has been made, the Adoption of Children Act applies and the child is in law the child of the adopting parents as if they were the natural parents. 

(3) Kindred relationships shall be determined according to the relationships described in subsection (1) or (2) and section 12. 

(4) All distinctions between the status of a child born inside marriage and a child born outside marriage are abolished and the relationship of parent and child and kindred relationships flowing from that relationship shall be determined in accordance with this section and section 12. 

…
PART II: ESTABLISHMENT OF PARENTAGE 

6. (1) Declaration of motherhood. A person having an interest may apply to the court for a declaratory order that a woman is or is not in law the mother of a child. 

(2) Where the court finds on the balance of probabilities that a woman is or is not the mother of a child, the court may make a declaratory order to that effect. 

7. (1) Declaration of fatherhood. A person having an interest may apply to the court for a declaratory order that a man is or is not in law the father of a child. 

(2) Where the court finds on the balance of probabilities that a man is or is not the father of a child, the court may make a declaratory order to that effect. 

(3) Where the court finds that a presumption of paternity under section 10 applies, the court shall make a declaratory order confirming that the paternity is recognized in law unless it is established on the balance of probabilities that the presumed father is not the father of the child. 

(4) Where circumstances exist that give rise under section 10 to conflicting presumptions as to the paternity of a child and the court finds on the balance of probabilities that a man is the father of a child, the court may make a declaratory order to that effect. 

(5) [Rep. by 2009 c11 s1] 

(6) [Rep. by 2009 c11 s1] 

(7) Nothing in this section prevents an application under this section before the birth of the child. 
…
Order to be recognized 

9.  (1) A declaratory order made under section 6 or 7 shall be recognized for all purposes. 

(2) Notwithstanding subsection (1), where a declaratory order has been made under section 6 or 7 and evidence that was not available at the previous hearing becomes available, the court may, on application, discharge the order. 

…

10. (1) Presumption of paternity.  Unless the contrary is proved on the balance of probabilities, a man is presumed to be the father of a child in 1 or more of the following circumstances: 

(a) he was married to the mother at the time of the child's birth; 

(b) he was married to the mother by a marriage that was terminated by 

(i) death or judgment of nullity that occurred, or 

(ii) divorce where the judgment of divorce or decree nisi was granted within 300 days, or a longer period the court may allow, before the birth of the child; 

(c) he married the mother after the child's birth and acknowledges that he is the father; 

(d) he and the mother have acknowledged in writing that he is the father of the child; 

(e) he was cohabiting with the mother in a relationship of some permanence at the time of the child's birth or the child was born within 300 days, or a longer period the court may allow, after the cohabitation stopped; and 

(f) he has been found or recognized by a court in Canada to be the father of the child. 

(2) Where circumstances exist that give rise to a presumption that more than 1 man may be the father, no presumption shall be made as to paternity and no one is recognized in law to be the father unless the court so finds under subsection 7(2). 

(3) A written acknowledgment of parentage that is admitted in evidence in a civil proceeding against the interest of the person making the acknowledgment is, in the absence of evidence to the contrary, proof of the fact. 
…
12. (1) Artificial insemination. In this section, "artificial insemination" includes the fertilization by a man's semen of a woman's ovum outside of her uterus and subsequent implantation of the fertilized ovum in her. 

(2) A man whose semen was used to artificially inseminate a woman is in law the father of the resulting child if he was married to or cohabiting with the woman at the time she is inseminated even if his semen was mixed with the semen of another man. 

(3) A man who is married to a woman at the time she is artificially inseminated solely with the semen of another man shall be considered in law to be the father of the resulting child if he consents in advance to the insemination. 

(4) A man who is not married to a woman with whom he is cohabiting at the time she is artificially inseminated solely with the semen of another man shall be considered in law to be the father of the resulting child if he consents in advance to the insemination, unless it is proved that he refused to consent to assume the responsibilities of parenthood. 

(5) Notwithstanding a married or cohabiting man's failure to consent to the insemination or consent to assume the responsibilities of parenthood under subsection (3) or (4), he shall be considered in law to be the father of the resulting child if he has demonstrated a settled intention to treat the child as his child unless it is proved that he did not know that the child resulted from artificial insemination. 

(6) A man whose semen is used to artificially inseminate a woman to whom he is not married or with whom he is not cohabiting at the time of the insemination is not in law the father of the resulting child. 

Northwest Territories (same in Nunavut)
Children’s Law Act, S.N.W.T., 1997, c.14

PART I: STATUS OF CHILDREN

2. (1) Rule of parentage. Subject to subsection (2), for all purposes a person is the child of his or her natural parents and his or her status as their child is independent of whether he or she is born within or outside of marriage.

(2) Rule for adopted child. Where an adoption order has been made under the Adoption Act or any predecessor Act, the child is the child of the adoptive parents as if they were the natural parents.

(3) Kindred relationships. The parent and child relationships as determined under subsections (1) and (2) shall be followed in the determination of other kindred relationships flowing from the parent and child relationship.

(4) Abolition of common law distinction.  Any distinction at common law between the status of a child born in marriage and born out of marriage is abolished and the relationship of parent and child and kindred relationships flowing from that relationship shall be determined in accordance with this section. S.N.W.T. 

…

PART II : ESTABLISHMENT OF PARENTAGE

Declaratory Order Respecting Parentage

8. (1) Presumption of paternity. Unless the contrary is proven on the balance of probabilities, a person shall be presumed to be, and shall be recognized in law to be, the father of a child where

(a) he was married to the mother of the child at the time of the birth of the child;

(b) he was married to the mother of the child by a marriage that was terminated by

(i) death or judgment of nullity within 300 days before the birth of the child, or

(ii) divorce where the judgment of divorce was granted within 300days before the birth of the child;

(c) he married the mother of the child after the birth of the child and has acknowledged that he is the natural father;

(d) he was cohabiting with the mother of the child in a relationship of some permanence at the time of the birth of the child or the child was born within 300 days after he and the mother of the child ceased cohabiting in a relationship of some permanence; 

(e) he and the mother of the child have filed a statement under subsection 3(2) or 4(2) of the Vital Statistics Act or under a similar provision of the corresponding Act of another jurisdiction in Canada;

(f) he and the mother of the child have acknowledged in writing that he is the father of the child; or

(g) he has been found or recognized in his lifetime by a court of competent jurisdiction in Canada to be the father of the child.

(2) Where marriage void or voidable. For the purposes of subsection (1),

(a) where a man and a woman go through a form of marriage with each other in good faith and then cohabit and the marriage is void, they shall be deemed to be married during the time they cohabit; and 

(b) where a marriage is decreed a nullity, the man and woman shall be deemed to be married until the judgment of nullity is granted.

(3) Conflicting presumptions. Where circumstances exist that give rise to a presumption of paternity by more than one father

under subsection (1),

(a) no presumption shall be made as to paternity; and

(b) no person is recognized in law to be the father unless an order is made to that effect under subsection 5(2) or 7(1).

9. Admissibility of acknowledgment of parentage. A written acknowledgment of parentage that is admitted in evidence in any civil proceeding against the interest of the person making the acknowledgement is, in the absence of evidence to the contrary, proof of the fact.
Nova Scotia

No comprehensive legislation with respect to establishing parentage; some provisions in Maintenance and Custody Act. R.S., c. 160 relating to establishment of paternity
Ontario

Children's Law Reform Act

R.S.O. 1990, c.C.12

Part I

Equal Status of Children
1.  (1)  Rule of parentage — Subject to subsection (2), for all purposes of the law of Ontario a person is the child of his or her natural parents and his or her status as their child is independent of whether the child is born within or outside marriage.    


(2)  Exception for adopted children — Where an adoption order has been made, section 158 or 159 of the Child and Family Services Act applies and the child is the child of the adopting parents as if they were the natural parents.


(3)  Kindred relationships — The parent and child relationships as determined under subsection (1) and (2) shall be followed in the determination of other kindred relationships flowing therefrom.


(4)  Common law distinction of legitimacy abolished — Any distinction at common law between the status of children born in wedlock and born out of wedlock is abolished and the relationship of parent and child and kindred relationships flowing therefrom shall be determined for the purposes of the common law in accordance with this section.

2.  (1)  Rule of construction — For the purposes of construing any instrument, Act or regulation, unless the contrary intention appears, a reference to a person or group or class of persons described in terms of relationship by blood or marriage to another person shall be construed to refer to or include a person who comes within the description by reason of the relationship of parent and child as determined under section 1. 


(2)  Application — Subsection (1) applies to, 

(a)  any Act of the Legislature or any regulation, order or by‑law made under an Act of the Legislature enacted or made before, on or after the 31st day of March, 1978; and

(b)  any instrument made on or after the 31st day of March, 1978.

Part II

Establishment of Parentage
3.  Court under ss. 4 to 7 — The court having jurisdiction for the purposes of sections 4 to 7 is,    

(a)  the Family Court, in the areas where it has jurisdiction under subsection 21.1(4) of the Courts of Justice Act;
(b)  the Superior Court of Justice, in the rest of Ontario.

4.  (1)  Application for declaration — Any person having an interest may apply to a court for a declaration that a male person is recognized in law to be the father of a child or that a female person is the mother of a child.    


(2)  Declaration of paternity recognized at law — Where the court finds that a presumption of paternity exists under section 8 and unless it is established, on the balance of probabilities, that the presumed father is not the father of the child, the court shall make a declaratory order confirming the paternity is recognized in law.


(3)  Declaration of maternity — Where the court finds on the balance of probabilities that the relationship of mother and child has been established, the court may make a declaratory order to that effect.


(4)  Idem — Subject to sections 6 and 7, an order made under this section shall be recognized for all purposes.

5.  (1)  Application for declaration of paternity where no presumption — Where there is no person recognized in law under section 8 to be the father of a child, any person may apply to the court for a declaration that a male person is his or her father, or any male person may apply to the court for a declaration that a person is his child.   


(2)  Limitation — An application shall not be made under subsection (1) unless both the persons whose whose relationship is sought to be established are living.


(3)  Declaratory order — Where the court finds on the balance of probabilities that the relationship of father and child has been established, the court may make a declaratory order to that effect and, subject to sections 6 and 7, the order shall be recognized for all purposes.

6.  Reopening on new evidence — Where a declaration has been made under section 4 or 5 and evidence becomes available that was not available at the previous hearing, the court may, upon application, discharge or vary the order and make such other orders or directions as are ancillary thereto. 

7.  Appeal — An appeal lies from an order under section 4 or 5 or a decision under section 6 in accordance with the rules of the court. 

8.  (1)  Recognition in law of parentage — Unless the contrary is proven on a balance of probabilities, there is a presumption that a male person is, and he shall be recognized in law to be, the father of a child in any one of the following circumstances:   

1.  The person is married to the mother of the child at the time of the birth of the child.

2.  The person was married to the mother of the child by a marriage that was terminated by death or judgment of nullity within 300 days before the birth of the child or by divorce where the decree nisi was granted within 300 days before the birth of the child.

3.  The person marries the mother of the child after the birth of the child and acknowledges that he is the natural father.

4.  The person was cohabiting with the mother of the child in a relationship of some permanence at the time of the birth of the child or the child is born within 300 days after they ceased to cohabit.

5.  The person has certified the child’s birth, as the child’s father, under the Vital Statistics Act or a similar Act in another jurisdiction in Canada.

6.  The person has been found or recognized in his lifetime by a court of competent jurisdiction in Canada to be the father of the child.

(2)  Where marriage void — For the purpose of subsection (1), where a man and woman go through a form of marriage with each other, in good faith, that is void and cohabit, they shall be deemed to be married during the time they cohabit and the marriage shall be deemed to be terminated when they cease to cohabit.


(3)  Conflicting presumptions — Where circumstances exist that give rise to a presumption or presumptions of paternity by more than one father under subsection (1), no presumption shall be made as to paternity and no person is recognized in law to be the father.

9.  Admissibility in evidence of acknowledgment against interest — A written acknowledgment of parentage that is admitted in evidence in any civil proceeding against the interest of the person making the acknowledgment is proof, in the absence of evidence to the contrary, of the fact. 

Prince Edward Island

Child Status Act, R.S.P.E.I. 1988, c. C-6

PART I: EQUAL STATUS OF CHILDREN

1. (1) Subject to subsection (2), for all purposes of the law of Prince Edward Island a person is the child of his natural parents and his status as their child is independent of whether he is born inside or outside marriage.

(2) A person is in law the parent of a child, as if he or she were a natural parent, if the person is

(a) recognized as a parent of the child pursuant to sections 5, 6 or 9, or the law of any other jurisdiction; or
(b) made a parent of the child by an adoption order under the Adoption Act R.S.P.E.I. 1988, Cap. A-4.1 or the law of any other jurisdiction.

(3) Kindred relationships shall be determined according to the relationships described in subsection (1) or (2).

(4) Any distinction between the status of a child born inside marriage and a child born outside marriage is abolished and the relationship of parent and child and kindred relationship flowing from that relationship shall be determined in accordance with this section.

(5) This section applies in respect of every person whether born before or after this Act comes into force and whether born in the province or not and whether or not either of his or her parents has ever been domiciled in the province. 1987, c.8, s.1; 2008, c.8,s.2(2).

2. (1) For the purpose of construing an instrument or enactment, a reference to a person or group or class of persons described in terms of relationship to another person by blood or marriage shall be construed to refer to and include a person who comes within the description by reason of the relationship of parent and child as determined under section 1.

(2) The use of the words “legitimate” or “lawful” shall not prevent the relationship being determined in accordance with section 1. 1987, c.8, s.2.
…
4. The purpose of this Part is to ensure that the rights of a child are not affected by the fact that his parents were not married. 1987, c.8, s.4.

PART II: ESTABLISHMENT OF PARENTAGE

5. (1) Any person having an interest may apply to the Supreme Court (in this Part referred to as the “court”) for a declaration that the person is or is not recognized in law to be the parent of a child.
(2) If the court finds on the balance of probabilities that a person is or is not recognized in law to be the parent of a child, the court may make a declaratory order to that effect.

(3) If the court finds that a presumption of parentage exists under section 9, the court shall make a declaratory order confirming the presumed parentage, unless the court finds on the balance of probabilities that the presumed parent is not the parent of the child.

(4) Subject to section 7, an order made under this section shall be recognized for all purposes. 1987, c.8, s.6; 2008,c.8,s.2(3).

6. (1) Where there is no person or more than one person recognized in law under section 9 to be the parent of a child, any person may apply to the court for a declaration that a person is his or her parent, or any person may apply to the court for a declaration that a person is his or her child.

(2) An application shall not be made under subsection (1) unless both the persons whose relationship is sought to be established are living.

(3) Where the court finds on the balance of probabilities that the relationship of parent and child has been established, the court may make a declaratory order to that effect and, subject to section 7, the order shall

be recognized for all purposes. 1987, c.8, s.7; 2008,c.8,s.2(3).

7. Where a declaration has been made under section 5 or 6 and evidence becomes available that was not available at the previous hearing, the court may, upon application, discharge or vary the order and make such other orders or directions as are ancillary thereto. 1987, c.8, s.8.

8. A written acknowledgement of parentage that is admitted in evidence in any civil proceeding against the interest of the person making the acknowledgement is prima facie proof of the fact. 1987, c.8, s.9.

9. (1) Subject to a declaration under section 5, the presumptions in this section apply to births occurring before or after the coming into force of this section and shall be recognized in law.

(2) In this section, “assisted conception” means conception by a means other than sexual intercourse and includes the fertilization of the mother’s ovum outside of her uterus and subsequent implantation of the fertilized ovum in her.

(3) A person is presumed to be the parent of a child if

(a) the person was the spouse of the mother of the child at the time of the birth of the child;

(b) the person has filed a statement pursuant to subsection 3(1) or an application for amendment pursuant to subsection 3(5) of the Vital Statistics Act or a document under a similar provision of aorresponding Act in any jurisdiction in Canada; or

(c) the person has been found or recognized during his or her lifetime by a court of competent jurisdiction in Canada to be the parent of the child.

(4) A male person is presumed to be the parent of a child if

(a) he was married to the mother of the child by a marriage that was terminated by death or judgment of nullity within 300 days before the birth of the child or by divorce where the divorce was granted within 300 days before the birth of the child;

(b) he marries the mother of the child after the birth of the child and acknowledges that he is the natural father; or

(c) he was cohabiting in a conjugal relationship with the mother of the child at the time of the birth of the child or the child is born within 300 days after they ceased to cohabit.

(5) In the case of birth by assisted conception, a person is presumed to be the parent of a child if the person was, at the time the mother is inseminated, the spouse of, or cohabiting in a conjugal relationship with, the mother unless

(a) the person did not consent in advance to the assisted conception and did not demonstrate a settled intention to treat the child as the person’s child; or

(b) the person did not know that the child was born by assisted conception.

(6) A person who donates the semen or ovum used in the assisted conception of a child is not, by that reason alone, a parent of the child.

(7) A woman who gives birth to a child is deemed to be the mother of the child, whether the woman is or is not the genetic mother of the child.
(8) The presumptions in this section shall not be applied if they result in more than one person being considered to be the parent of a child, in addition to the mother. 1987, c.8, s.10; 1996, c.48, s.42 {eff.} July 29/00;1999, c.48, s.3 {eff.} July 29/00; 2008,c.8,s.2(4).
Quebec
Civil Code of Quebec, L.R.Q., c. C-1991

TITLE TWO: FILIATION

GENERAL PROVISION

522. All children whose filiation is established have the same rights and obligations, regardless of their circumstances of birth.

CHAPTER I: FILIATION BY BLOOD

DIVISION I: PROOF OF FILIATION

§ 1. —  Title and possession of status

523. Paternal filiation and maternal filiation are proved by the act of birth, regardless of the circumstances of the child's birth.

In the absence of an act of birth, uninterrupted possession of status is sufficient.

524. Uninterrupted possession of status is established by an adequate combination of facts which indicate the relationship of filiation between the child and the persons of whom he is said to be born.

§ 2. —  Presumption of paternity

525. If a child is born during a marriage or a civil union between persons of opposite sex, or within 300 days after its dissolution or annulment, the spouse of the child's mother is presumed to be the father.

The presumption of paternity is rebutted if the child is born more than 300 days after the judgment ordering separation from bed and board of married spouses, unless the spouses have voluntarily resumed living together before the birth.

The presumption is also rebutted in respect of the former spouse if the child born is within 300 days of the dissolution or annulment of the marriage or civil union, but after a subsequent marriage or civil union of the child's mother.

§ 3. —  Voluntary acknowledgement

526. If maternity or paternity cannot be determined by applying the preceding articles, the filiation of a child may also be established by voluntary acknowledgement.

527. Maternity is acknowledged by a declaration made by a woman that she is the mother of the child.

Paternity is acknowledged by a declaration made by a man that he is the father of the child.

528. Mere acknowledgement of maternity or of paternity binds only the person who made it.

529. An established filiation which has not been successfully contested in court is not impugnable by a mere acknowledgement of maternity or of paternity.

…

CHAPTER I.1: FILIATION OF CHILDREN BORN OF ASSISTED PROCREATION 

538. A parental project involving assisted procreation exists from the moment a person alone decides or spouses by mutual consent decide, in order to have a child, to resort to the genetic material of a person who is not party to the parental project.

538.1. As in the case of filiation by blood, the filiation of a child born of assisted procreation is established by the act of birth. In the absence of an act of birth, uninterrupted possession of status is sufficient; the latter is established by an adequate combination of facts which indicate the relationship of filiation between the child, the woman who gave birth to the child and, where applicable, the other party to the parental project.

This filiation creates the same rights and obligations as filiation by blood.

538.2. The contribution of genetic material for the purposes of a third-party parental project does not create any bond of filiation between the contributor and the child born of the parental project.

However, if the genetic material is provided by way of sexual intercourse, a bond of filiation may be established, in the year following the birth, between the contributor and the child. During that period, the spouse of the woman who gave birth to the child may not invoke possession of status consistent with the act of birth in order to oppose the application for establishment of the filiation.

538.3. If a child is born of a parental project involving assisted procreation between married or civil union spouses during the marriage or the civil union or within 300 days after its dissolution or annulment, the spouse of the woman who gave birth to the child is presumed to be the child's other parent.

The presumption is rebutted if the child is born more than 300 days after the judgment ordering separation from bed and board of the married spouses, unless they have voluntarily resumed living together before the birth.

The presumption is also rebutted in respect of the former spouse if the child is born within 300 days of the termination of the marriage or civil union, but after a subsequent marriage or civil union of the woman who gave birth to the child.

539. No person may contest the filiation of a child solely on the grounds of the child being born of a parental project involving assisted procreation. However, the married or civil union spouse of the woman who gave birth to the child may contest the filiation and disavow the child if there was no mutual parental project or if it is established that the child was not born of the assisted procreation.

The rules governing actions relating to filiation by blood apply with the necessary modifications to any contestation of a filiation established pursuant to this chapter.

539.1. If both parents are women, the rights and obligations assigned by law to the father, insofar as they differ from the mother's, are assigned to the mother who did not give birth to the child.

540. A person who, after consenting to a parental project outside marriage or a civil union, fails to declare his or her bond of filiation with the child born of that project in the register of civil status is liable toward the child and the child's mother.

541. Any agreement whereby a woman undertakes to procreate or carry a child for another person is absolutely null.

542. Personal information relating to medically assisted procreation is confidential.

However, where the health of a person born of medically assisted procreation or of any descendant of that person could be seriously harmed if the person were deprived of the information requested, the court may allow the information to be transmitted confidentially to the medical authorities concerned. A descendant of such a person may also exercise this right where the health of that descendant or of a close relative could be seriously harmed if the descendant were deprived of the information requested.
Saskatchewan

Children’s Law Act, SS. 1997, c. C-8.2,
PART VI: Child Status and Parentage

40(1) Child of natural parents. Subject to section 17 of The Adoption Act, 1998 , for all purposes of the law of Saskatchewan:

(a) a person is the child of his or her parents; and

(b) a person’s status as a child of his or her parents is independent of whether he or she is born inside or outside marriage.

(2) Kindred relationships are to be determined according to the relationships described in subsection (1).

(3) All distinctions between the status of a child born inside marriage and a child born outside marriage are abolished and the relationship of parent and child, and kindred relationships flowing from that relationship, are to be determined in accordance with this section.
41 Construction of instruments and statutes. For the purpose of construing an instrument or Act, a reference to a person or group or category of persons described in terms of relationship to another person by blood or marriage is to be construed to refer to and include a person who comes within the description by reason of the relationship of parent and child as determined pursuant to section 40.
…
43(1) Parentage. In this section and in section 44, “placed for adoption” means placed for adoption within the meaning of The Adoption Act, 1998 . («placé en adoption»)

(2) Any person having an interest may apply to the court for a declaratory order that:

(a) a man is recognized in law to be the father of a child; or

(b) a woman is recognized in law to be the mother of a child.

(3) Where the court finds on the balance of probabilities that a woman is or is not in law the mother of a child, the court may make a declaratory order to that effect.

(4) Subject to subsection (5), where the court finds that a presumption of paternity exists pursuant to section 45 and unless it is established, on the balance of probabilities, that the presumed father is not the father of the child, the court may make a declaratory order confirming that the paternity is recognized in law.

(5) The court may make a declaratory order of paternity where:

(a) either:

(i) there is no man recognized in law pursuant to section 45 to be the father of a child or circumstances exist that give rise pursuant to section 45 to conflicting presumptions as to the paternity of the child; or

(ii) the presumed father is found not to be the father of the child; and

(b) the court finds on the balance of probabilities that a man is the father.

(6) Subject to subsection (7), an application pursuant to this section shall be made in the court.

(7) An application pursuant to this section may be made in the Provincial Court of Saskatchewan if it is joined with an application for support or maintenance for the child.

(8) An application pursuant to this section may be made whether or not the person and the child whose relationship is sought to be established are alive.

(9) No application may be made pursuant to this section where the child has been adopted or placed for adoption.

(10) Notwithstanding any other Act or law, no extension of the time for the commencement of an appeal from a declaratory order shall be granted where the child has been adopted or placed for adoption.

…
45(1) Presumptions. Unless the contrary is proven on a balance of probabilities, there is a presumption that a man is, and that a man is to be recognized in law to be, the father of a child in any one of the following circumstances:

(a) at the time of the child’s birth or conception the man was cohabiting with the mother, whether or not they were married to each other;

(b) the man and the mother of the child have filed a statutory declaration, acknowledging that the man is the father of the child, with the Registrar of Vital Statistics or an equivalent official in another jurisdiction in Canada;

(c) the man signed the birth registration form pursuant to The Vital Statistics Act, 2009 or any former Vital Statistics Act or a form of similar effect pursuant to a similar Act in another jurisdiction in Canada;

(d) the man married the mother after the child’s birth and acknowledges that he is the father;

(e) the man and the mother have acknowledged in writing that the man is the father of the child;

(f) the man has been found or recognized by a court in Canada to be the father of the child.
(2) For the purpose of subsection (1), where a man and a woman in good faith go through a form of marriage with each other that is void and cohabit:

(a) they are deemed to be married during the time they cohabit; and

(b) the marriage is deemed to terminate when they cease to cohabit.

(3) Where circumstances exist that give rise pursuant to subsection (1) to conflicting presumptions as to the paternity of a child:

(a) no presumption is to be made as to paternity; and

(b) no person is to be recognized in law to be the father by virtue of this section.

46 Written acknowledgment. A written acknowledgment of parentage that is admitted in evidence in any civil proceeding against the interest of the person making the acknowledgment is admissible as proof, in the absence of evidence to the contrary, of the facts contained in it.

47(1) Statement to Vital Statistics The registrar shall furnish the Registrar of Vital Statistics with a certificate in the form prescribed in the regulations respecting every order made pursuant to section 43 or 44.

(2) On receipt of a certificate described in subsection (1), the Registrar of Vital Statistics shall amend the register of births accordingly.

(3) The Registrar of Vital Statistics is not liable for any consequences resulting from filing, pursuant to this section or section 53, material that is apparently regular on its face.

[Note: in 2009 Saskatchewan amended its Vital Statistics Act to allow an “other parent” to register the birth of a child. “Other parent” is defined in s. 2(1) of the Vital Statistics Act, 2009, Ch. V-7.21 as:

(a) in relation to a live birth, means a person other than the mother or father who is cohabiting with the mother or father of the child in a spousal relationship at the time of the child’s birth and who intends to participate as a parent in the upbringing of the child;]
Yukon

Children’s Act, R.S.Y., 2002, c. 31

12(1) Presumption of paternity. Unless the contrary is proven on balance of the probabilities, a person shall be presumed to be the father of a child if the person 

(a) was married to the mother of the child at the time of the birth of the child

(b) was married to the mother of the child by a marriage that was terminated by death or judgment of nullity within 300 days before the birth of the child or by divorce if the decree nisi was granted within 300 days before the birth of the child;

(c) married the mother of the child after the birth of the child and acknowledges being the natural father;

(d) was cohabiting with the mother of the child in a relationship of some permanence at the time of the birth of the child or the child is born within 300 days after they ceased to cohabit; 

(e) and the mother of the child have acknowledged in writing that the person is the father of the child;

(f) has been found or recognized in the person's lifetime by a court to be the father of the child.

(2) If circumstances exist that give rise to a presumption or presumptions of paternity by more than one father under subsection (1), no presumption shall be made as to paternity L.R., ch. 22, art. 12

13(1) Artificial Insemination. In this section, "insemination" includes the fertilization by a man's semen of a woman's own ovum outside of her uterus and subsequent implantation of the fertilized ovum in her

(2) A man whose semen was used artificially inseminate a woman is deemed in law to be the father of the resulting child if was married to or cohabiting with the woman the time she is inseminated even if his semen were mixed with the semen of another man. 

3) A man who is married to a woman at time she is artificially inseminated solely with the semen of another man shall be deemed in law to be the father of the resulting child if he consents in advance to the insemination

4) A man who is not married to a woman with whom he is cohabiting at the time she is artificially inseminated solely with the semen another man shall be deemed in law to be father of the resulting child if he consents in advance to the insemination, unless it is proved that he refused to consent to assume responsibilities of parenthood

(5) Despite a married or cohabiting man’s failure to consent to the insemination or consent to assume the responsibilities parenthood under subsection (3) or (4) he shall be deemed in law to be the father of resulting child if he has demonstrated a settled intention to treat the child as his child unless it is proved that he did not know that the child resulted from artificial insemination

(6) A man whose semen is used to inseminate a woman to whom he is not married or with whom he is not cohabiting at the of the insemination is not in law the father of the resulting child. 
Uniform Law Conference of Canada
UNIFORM CHILD STATUS ACT, 2010

online at www.ulcc.ca/en/us/UNIFORM%20CHILD%20STATUS%20ACT.doc 
Definitions 

1
In this Act,

“assisted reproduction” means a method of conceiving other than by sexual intercourse; (procréation assistée)
“birth mother” means a person who gives birth to a child; (mère naturelle)

[“common-law partnership” means the relationship between two persons who are cohabiting in a conjugal relationship of some permanence; (union de fait)]

 “court” means (reference to court of enacting jurisdiction); (cour)

“embryo” means an embryo as defined in the Assisted Human Reproduction Act (Canada); (embryon)

“human reproductive material” means human reproductive material as defined in the Assisted Human Reproduction Act (Canada); (matériel reproductif humain)

“surrogate” means a person who gives birth to a child as a result of assisted reproduction if, at the time of the child’s conception, she intended to relinquish that child to 

(a) 
the person whose human reproductive material was used in the assisted reproduction or whose human reproductive material was used to create the embryo used in the assisted reproduction, or

(b) 
the person referred to in (a) and the person married to or in a common-law partnership with that person. (mère porteuse)
…

Rules of parentage

3(1)
For all purposes of the law of (enacting jurisdiction) a person is the child of his or her parents.

 (2)
The following persons are the parents of a child:


(a) 
his or her birth mother;

(b) 
his or her birth mother and

(i) 
the person presumed under section 4 to be the father, 

(ii) 
the person presumed under section 5 to be a parent, 

(iii) 
a person declared by a court to be a parent under section 6, 

(iv)
a person declared by a court to be a parent under subsection 7(3), or

(v) 
a person referred to in subclause (ii) and a person declared by a court to be a parent under section 9; 

(c) 
a person declared by a court under subsection 7(4), section 8 or 18 to be a parent;

(d) 
a person recognized as a parent under section 13 or 16; or

(e) 
a person specified as a parent in an adoption order granted or recognized under the (reference to adoption legislation in enacting jurisdiction) Act.

 (3) 
Kindred relationships shall be determined according to the relationships described in this section.

 (4) 
Any distinction between the status of a child born inside marriage and a child born outside marriage is abolished.

Presumption of parentage - no assisted reproduction

4(1)
 Unless the contrary is proven, a male person is presumed to be the father of a child and is recognized in law to be a parent of a child in any of the following circumstances:

(a) 
he was married to the birth mother at the time of the child's birth;

(b) 
he was married to the birth mother by a marriage that, within 300 days before the birth of the child, or a longer period if the court allows, ended by

(i) 
death,

(ii)
judgment of nullity, 

(iii) 
judgment of divorce, or

(iv)
ceasing to cohabit, in the case of a void marriage;

(c) 
he married the birth mother after the child’s birth and acknowledges that he is the father;

(d) 
he was in a common-law partnership with the birth mother at the time of the child’s birth; 

(e)
he was in a common-law partnership with the birth mother that ended for any reason within 300 days, or a longer period if the court allows, before the birth of the child; or

(f) 
he and the birth mother have acknowledged that he is the father of the child by filing an acknowledgment under (reference to Vital Statistics Act of enacting jurisdiction).

 (2) 
If circumstances exist that give rise to conflicting presumptions as to the identity of the father, there is no presumption that a person is the father.

 (3)
Subsection (1) does not apply if a child was born as a result of assisted reproduction. 

Presumption of parentage - assisted reproduction 

5(1)
A person is presumed to be and is recognized in law to be a parent of a child born as a result of assisted reproduction, if the person

(a) 
was married to or in a common-law partnership with the birth mother at the time of the child’s conception, and

(b) 
consented to be a parent of a child born as a result of assisted

reproduction and did not withdraw that consent prior to the child’s conception.

 (2) 
Unless the contrary is proven, a person is presumed to have consented to be a parent of a child born as a result of assisted reproduction if the person was married to the birth mother or was in a common-law partnership with the birth mother at the time of the child’s conception.

 (3)
Despite subsections (1) and (2), a person who was married to or in a common-law partnership with a surrogate at the time of a child’s conception is not presumed to be nor is recognized in law to be a parent of the child born as a result of assisted reproduction.
Declaratory order respecting parentage - general

6(1)
Any person having an interest may apply to the court for a declaratory order that a person is or is not a parent of a child.
 (2)
If the court finds that a person is or is not a parent of a child, the court may make a declaratory order to that effect.

 (3)
If the court finds that a deceased person is or is not a parent of a child conceived before that person’s death, the court may make a declaratory order to that effect.

 (4)
In making a declaratory order under this section, the court shall give effect to any applicable presumption set out in section 4 or 5.

 (5)
The court may consider the following evidence in making a declaratory order under this section:

(a) evidence respecting the genetic paternity of a child if the child was not born as a result of assisted reproduction; and

(b) evidence respecting the consent required under clause 5(1)(b) if the child was born as a result of assisted reproduction.
 (6) 
A person who donates human reproductive material or an embryo for use in assisted reproduction is not, by reason only of the donation, a parent of a child born as a result and may not, by reason only of the donation, be declared under this section to be a parent of the child.
 (7)      Subsection (6) does not apply to a person who provides his or her own human reproductive material or an embryo created with his or her own human reproductive material for use in assisted reproduction for his or her own reproductive use.

 (8)
An application may not be made under this section if

(a) 
the child has been adopted, or 

(b) 
the declaratory order sought shall result in the child having more than two parents. 
Declaratory order respecting parentage - posthumous conception

7(1)
The following persons may apply to the court for a declaratory order that a deceased person is a parent of a posthumously conceived child:

(a) 
the person who was married to or in a common-law partnership with the deceased person at the time of his or her death; or 

(b) 
the person who is claiming to be the posthumously conceived child of the deceased person. 
(2)
A person referred to in clause (1)(a) may apply for a declaratory order that he or she and a deceased person are the parents of a posthumously conceived child born to a surrogate.

(3)
The court may grant the order sought under subsection (1) if it is satisfied that

 (a) 
the human reproductive material of the deceased person or an embryo created with the human reproductive material of the deceased person was used in the assisted reproduction, and 

(b) 
prior to his or her death, the deceased person consented in writing to be recognized as a parent of a child conceived posthumously and did not withdraw that consent in writing. 
(4)
The court may grant the order sought under subsection (2) if it is satisfied that 

(a) 
the human reproductive material of the deceased person or an embryo created with the human reproductive material of the deceased person was used in the assisted reproduction, 

(b) 
prior to his or her death, the deceased person consented in writing to be recognized as a parent of a child conceived posthumously and did not withdraw that consent in writing,

(c)
the applicant consented to be a parent of a child born as a result of the assisted reproduction and did not withdraw that consent prior to the child’s conception, and
(d)
after the birth of the child, the surrogate consented in the prescribed form

(i) 
to relinquish her entitlement to be a parent of the child, and

(ii) 
to the application.

(5)
Subsections 8(6) to (8) and (11) and (12) apply with the necessary modifications to an application made under subsection (2).

(6)
Subsections 8(9) and (10) apply with the necessary modifications to an order granted under subsection (4).

Declaratory order respecting parentage - surrogacy 

8(1)
In this section, a reference to the provision of human reproductive material or of an embryo by a person is a reference to the provision of 

(a) the person’s own human reproductive material, or

(b) an embryo created with the person’s own human reproductive material. 

(2)
The following applications for a declaratory order respecting the parentage of a child born to a surrogate may be made under this section:

(a) 
two persons may apply jointly for an order that they are the parents of the child;

(b) 
one person may apply for an order that he or she and another person are the parents of the child; or

(c) 
one person may apply for an order that he or she is the parent of the child. 
(3)
The court shall grant the order sought under clause (2)(a) if it is satisfied that 
(a) 
the child was born as a result of assisted reproduction,

(b) 
at least one of the applicants provided the human reproductive material or the embryo used in the assisted reproduction,

 (c) 
an applicant who did not provide the human reproductive material or the embryo used in the assisted reproduction was married to or in a common-law partnership with the applicant referred to in clause (b) at the time of the child’s conception,

(d)
the applicants consented to be the parents of a child born as a result of the assisted reproduction and did not withdraw that consent prior to the child’s conception, and
(e) 
after the birth of the child, the surrogate consented in the prescribed form

(i) 
to relinquish her entitlement to be a parent of the child, and

(ii) 
to the application.

(4)
The court shall grant the order sought under clause (2)(b) if it is satisfied that 
(a) 
the child was born as a result of assisted reproduction,

(b) 
the applicant, the other person for which the order is sought or both of them provided the human reproductive material or the embryo used in the assisted reproduction,

 (c) 
the person who did not provide the human reproductive material or the embryo used in the assisted reproduction was married to or in a common-law partnership with the person who provided the human reproductive material or embryo at the time of the child’s conception,

(d)
the applicant and the other person both consented to be the parents of a child born as a result of the assisted reproduction and did not withdraw that consent prior to the child’s conception, and
(e) 
after the birth of the child, the surrogate consented in the prescribed form

(i) 
to relinquish her entitlement to be a parent of the child, and

(ii) 
to the application.

(5) 
The court shall grant the order sought under clause (2)(c) if it is satisfied that 

(a) 
the child was born as a result of assisted reproduction,

(b) 
the applicant 

(i)
provided the  human reproductive material or embryo used in the assisted reproduction, or

(ii)
was married to or in a common-law partnership with the person referred to in subclause (i) at the time of the child’s conception,
(c)
the applicant consented to be a parent of a child born as a result of the assisted reproduction and did not withdraw that consent prior to the child’s conception, and

 (d) 
after the birth of the child, the surrogate consented in the prescribed form

(i) 
to relinquish her entitlement to be a parent of the child, and

(ii) 
to the application.

(6) 
An application under this section may not be commenced later than 30 days after the date of the birth of the child, unless the court finds that it is reasonable in the circumstances to extend the period.

(7) 
Notice of an application shall be served on the following persons in accordance with the (reference to civil procedure rules of jurisdiction):

(a) 
the surrogate;

(b) 
with respect to an application under clause (2)(b), the other person named in the application; and

(c) 
with respect to an application under clause (2)(c), if applicable, the person not making the application who

(i) 
provided the human reproductive material or embryo used in the assisted reproduction, or

(ii) 
was married to or in a common-law partnership with the person referred to in subclause (i) at the time of the conception of the child.
(8)
From the time a surrogate gives the required consent until an order is made under this section, the surrogate and an applicant jointly have the rights and responsibilities of a parent in respect of the child.  

(9)
When an order is made under this section,

(a) 
the child is the child of the parents specified in the order and the parents specified in the order are the parents of the child, and

(b) 
the child ceases to be the child of the surrogate and the surrogate ceases to be a parent of the child.

(10)
An order made under this section is deemed to be effective from the time of the birth of the child.

(11)
An agreement in which a surrogate arranges to relinquish a child conceived for that purpose

(a) 
is unenforceable, 

(b) 
may not be used as evidence of consent for the purposes of clauses (3)(e), (4)(e) or (5)(d), and

(c)
may be used as evidence of consent for the purposes of clause (3)(d), (4)(d) or (5)(c).

(12)
The court may waive the consent required in clause (3)(e), (4)(e) or (5)(d) in the following circumstances: 

(a) 
the surrogate is deceased; 

(b) 
the surrogate is incapable of giving consent; or

(c)
the surrogate cannot be located after reasonable efforts have been made to locate her.

Declaratory order respecting parentage - additional parent

9(1)
In this section, a reference to the provision of human reproductive material or of an embryo by a person is a reference to the provision of

(a) 
the person’s own human reproductive material, or

(b) 
an embryo created with the person’s own human reproductive material. 

 (2)
The following persons may apply to the court for a declaratory order that a person is an additional parent of a child born as a result of assisted reproduction: 

(a) 
the child’s birth mother; 

(b) 
if applicable, the person presumed under subsection 5(1) to be a parent of the child; or

(c)
any person for whom an order is sought.

(3)
An application may only be made under this section if the persons referred to in subsection (2) consented to have the person for whom an order is sought declared an additional parent of a child born as a result of the assisted reproduction and did not withdraw that consent prior to the child’s conception. 

(4)
Notice of an application under this section shall be served on the persons referred to in subsection (2).

(5)
The court may grant the order sought in subsection (2) if it is satisfied that the person for whom the order is sought consented to be the parent of a child born as a result of the assisted reproduction and did not withdraw that consent prior to the child’s conception, and

(a) 
provided the human reproductive material or the embryo used in the assisted reproduction, or 

(b) 
was married to or in a common-law partnership with the person referred to in clause (a) at the time of the child’s conception.
(6)
An application under this section may not be commenced later than 30 days after the date of the birth of the child, unless the court finds that it is reasonable in the circumstances to extend the period.

(7)
When an order is made under this section, the child is the child of the parent specified in the order in addition to the persons referred to in clauses (2)(a) and (b).

(8)
An order made under this section is deemed to be effective from the time of the birth of the child.
� In the common law provinces there are typically two different kinds of laws that deal with the assignment of legal parentage at birth. The focus here will be on child status legislation that sets out the basis for determining legal parentage. However, one must also keep in mind the birth registration provisions found in vital statistics legislation that include registration of parents as part of the documentation of the birth. Although birth registries are administrative tools and not determinative of legal parentage, registration as a parent often acts as a presumptive determination of parenthood and several recent legal challenges to the way in which Canadian law assigns parentage have been directed at the provisions governing who may register as a parent. 


� Most provincial schemes use the presumptions of paternity set out in the Uniform Law Conference of Canada’s Uniform Child Status Law in its various versions dating from 1982 (and surviving with some modification in 1992 and 2010 versions). Alberta, however, has rejected the presumptions based merely upon cohabitation at the time of birth or conception and a 12 month period of cohabitation is required to give rise to a presumption of paternity; see Family Law Act, S.A. 2003, c. F-4.5, s. 8(1) (presumption of parentage, biological father).


� Ontario and B.C., for example, have removed such wording. 


� The Assisted Human Reproduction Act, S.C. 2004, c. 2 was the culmination of a 15 years process of study and consultation. The legislation, which the federal government defended as exercise of its criminal law power, entailed a fairly comprehensive regulatory scheme to be administered and enforced by the Assisted Human Reproduction Agency of Canada. The regulatory apparatus was very slow to be put in place and the act itself was subject to a constitutional challenge. In Reference re Assisted Human Reproduction Act, 2010 SCC 61, released Dec. 22, 2010, the Supreme Court of Canada upheld the provisions in the act prohibiting harmful activities, such as the sale of human reproductive material and commercial surrogacy, but found invalid the provisions regulating medical practice and research relating to assisted reproduction on the grounds as these fell within the provincial power to regulate the practice of medicine.


� see Children’s Law Act, R.S.N.L. 1990, c.C-13, s. 12(1); similar provision in the Yukon territory Children’s Act, R.S.Y., 2002, c. 31, s. 13(1). In 1992 the Uniform Law Conference of Canada made a foray into these issues, adding provisions to the Uniform Child Status Act dealing with the determination of parentage in cases where assisted reproduction was used by opposite sex couples. The rules chosen reflected the intention of the birth mother and her male partner to be parents. Same-sex couples and surrogacy were not addressed, however, and there was little legislative response to even this relatively modest model for reform.


� Quebec’s pioneering reforms in 2002 added a new chapter 1.1 “filiation of children born of assisted procreation” (arts. 538-542) into the portion of the Civil Code dealing with filiation which The Quebec reforms are discussed in Robert Leckey, “‘Where the Parents are of the Same Sex’: Quebec’s Reforms to Filiation” (2009) 23 Int. J. of Law, Policy and the Family 62. The Quebec reforms made no explicit reference to surrogacy. In Alberta, the initial reforms introduced in the Family Law Act, S.A. 2003, c. F-4.5, while comprehensive in the sense that they dealt both with assisted reproduction and surrogacy, did not deal with sex same couples. As a result of a successful Charter challenge, amendments were recently made correcting this: see Family Law Statutes Amendment Act, 2010, c. 16. For the 2008 P.E.I. reforms see s. 9(1) of the Child Status Act, R.S.P.E.I. 1988, c. C-6.


� In Ontario, for example, see Rutherford v. Ontario (Deputy Registrar General) (2006), 270 D.L.R. (4th) 90, 81 O.R. (3rd) 81, 30 R.F.L. (6th) 25 (Ont. S.C.J.) in which there was a successful challenge to the birth registration provisions of Ontario Vital Statistics Act which did not allow the lesbian partner of a birth mother to be registered as a co-parent in situations where the male partner of a woman who conceived using donate sperm would be.


� (2007), 278 D.L.R. (4th) 519, 83 O. R. (3d) 561, 35 R.F.L. (6th) 1 (Ont. C.A.); leave to appeal to SCC refused 2007 SCC40, [2007] 3 S.C.R. 124


� For a three-parent case that went wrong see M.A.C.v. M.K. 2009 ONCJ 18


� Available online at � HYPERLINK "http://www.ulcc.ca/en/us/UNIFORM%20CHILD%20STATUS%20ACT.doc" ��http://www.ulcc.ca/en/us/UNIFORM%20CHILD%20STATUS%20ACT.doc� 


� See the White Paper on Family Relations Act Reform: Proposals for a new Family Law Act (Victoria, BC: Ministry of Attorney General, 2010), online: http://www.ag.gov.bc.ca/legislation/family-relations-act/pdf/Family-Law-White-Paper.pdf . The specific background discussion paper on parentage is found at: � HYPERLINK "http://www.ag.gov.bc.ca/legislation/pdf/Chapter10-DefiningLegalParenthood.pdf" ��http://www.ag.gov.bc.ca/legislation/pdf/Chapter10-DefiningLegalParenthood.pdf� . The B.C. White Paper differs from the ULCC’s model legislation in that it requires court declarations of parentage in fewer situations. The B.C. surrogacy provisions also apply in cases where neither of the intended parents is genetically related to the child.


� The provisions with respect to surrogacy, while varying in their details between the Uniform Act and the  B.C. proposals, are consistent in providing that: surrogacy agreements are not enforceable, the birth mother may refuse to relinquish to child at birth and will then be recognized as the child’s mother, however if the birth mother does agree after the child’s birth to relinquish her parental status and to turn over the child to the intended parents, they should be recognized as the child’s legal parents. Note how differently AB deals with this.





