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8. SUMMARY OF THE FACTS

4 This is an appeal from the Federal Count of Appeal's decision in which the
Court heid that sections 77 through 80 of the Immigration and Refugee Profection Act
("IRPA") do not violate s. 7 of the Canadian Charter of Rights and Freedoms (“Charter’).
In this case, the Federal Court of Appeal applied #s decision in Charkaoui (Re)’ holding
that the Appellant ("Harkat®) had not demonstrated any manifest error which woukd
justify the Court of Appeal departing from its Gecisions In Charkaow and Almrei v.
Canada (Minister of Cltizenship and immigration)

5 Harkat had challenged sections 78 through B0 as being contrary 10 8. 7.
Dawson J., a designated judge of the Federal Count, upheld the constituionality of
these provisions based upon the Court of Appeal's decision in Chavkaour *

6 Dawson J., 8 designated judge of the Federal Court, held that there are
reasonable grounds to believe that Harkat has engaged In terrorism by supporting
terrorist activly and was, of i, 8 member of the bin Laden Network which is an
organization that there are reascnable grounds to beleve has engaged or will engage in
terrorism. ®

7. Harkat was reponecly bom August 6, 1668, in Algeria. In his refugee
claim, Harkat acknowledged his support for and membership in the Front istamigue du
salut ("FIS”) in Algeria. After the FIS severed its lnks with the Groupe islamique armé
{"GIA™), Harkat indicated he was loyal 1o the GIA, which seeks to establish an Islamic
state in Algeria through the use of lerrorist viclence.®

* Chavkacul (Re), 2005 2 F CR 286 {C A ), 2004 FCA 421 [Charksow ced %o F CR |
' Amvey v. Canacs (Minister of Caizenship and immigration). [2008] F C R 142 (CA ) 2006 FCA 54
PMMIOFCR)

Agpolant’s Rocord. ot $9-100, ot paras. 23-24
‘ammn:‘wwhmm.sc. 2001, ¢ 27, 55 34{1)c) and 1NN [ARPA] Appedant's
Record, ot 196,
* Acpedant’s Recors, mt 435, 439, 440



e

8, In 1860, Harkat left Algeria and travelled 10 Pakistan via Saudi Arabla. He
remained in Pakistan unti 1995.” The Bin Laden Network, through Al Qaeda (“the
am')opomhdanddlmmum\gwmwgmh
Afghanistan, Pakistan and Sudan  The camps provide sanctuary, funds, military and
counter-inteligence training including terrorist and guerrilla warfare techniques, as wel
as the manufactre of explosive devices. In September 2001, it was reported that Al
Qaeda was operating a dozen camps in Afghanistan where as many as five thousand
miltants may have been trained. These miitants reportedly have been disparsed to
some féty counties.  Before and after arriving in Canada in 1695, Harkat was finked to
IndMicuais believed to be in this Network and he is still associated with them *

8 mmmmsmm.«ammwum
feutenants since the early 1960s untd his capture in Paiistan. Dawson J. found that
Harkat has associated with Abu Zubalda since the earty 1890s

10. Harkat armved in Canada in 1965 on a false Saudi Arabian passport and
mmmm.memrmqu. 1997, He disclosed o
MbnMMMMMQWMOWWmMM.
mmsamwmmrmmwmwmmmmwm
days with a translator Harkat called an individual known as “Taher", a taxi driver living
in Ottawa, who he had met In Pakistan. Harkat later led to CSIS about ever knowing or
seeing Taher before arriving in Canada.'*

" According 1o Harkat, he returned o Toronto from Oftawa by van with
Ahmed Khadr, a high-ranking associate of Osama bin Laden."" Khadr and Harkat had
worked in Pakistan with Islamic charities. Harkat testified that, during this five-hour
journey. he had Iatle or aimost no discussion with Khadr aside from the advice Khadr
proffered that he should be truthful with immigration authorities. '

" Agpedant's Record, at 440

* Aopedant's Record. ol 464477

* Appedant's Rocord, ot 445440 457

¥ Appelant's Recors. ot 115 para. 50,

"' Agpedant’s Rocord. at 135, para 108

¥ Acpedant’s Rocord. a1 115-116, sara 61
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C. SUMMARY OF PROCEEDINGS IN THE COURTS BELOW

12 in December 2002, the Solicitor General of Canada and the Minister of
CWNMWawmmmb& 77 of IRPA (“security
mijMWMMMMNWMHmu.Wn
national who is inadmissible to Canada on securlty grounds.”  Specifically, & was
MMWWMM.:WMNMmm
as the Bin Laden Network, which includes Al Qaeda.

13, Pursuant 10 8. 77(1) of IRPA, the security certficate was refermed 1o the
FMCamwmlo.m.fwanm;.wubmm
security cetificate is reasonable. ™

14 womummmmmum
MMM.MhmdmdNMdmmmwm
Federal Court, MJ.MW%.mdmmmmm
mdmaummmumcmwmm
wwuwmuuwmmmmmmd
the security certficate. These materials comprised six volumes. '

15. mzm.mmamndmmmm
allegations against him in a judgment dated March 7, 2003, Dawson J. denied his
m.mm.mmmmdmmmmmmb
national security, or to the safety of any person.™

16. mmm.wwmmmmm.mm.
mmummmmbwmmamm
WWWMNMMWM.MJ.Mm
motion in part Her Ladyship cenied Harkat's request for production of a CSIS
mwmmmm.mmmum»m

W‘sm # 80, para. 1
wxm at 82, pars S
" Acpedant’s Record, M2 pams 5 6
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Questions in writing to the Respondents for the purpose of clarifying any matter set out
in the summanes provided. The questions and resultant answers, In their final form,
were provided to Harkat and included in the pudlic records. "’

17. Harkat appealed Dawson J.'s ruling on his motion for greater disclosure
wmmmmpammm«csiswuyuummmmn
summary of evidence provided 10 him to the Court of Appeal. In June 2004, the Court
of Appeal dsmissed Hackat's appeal. ™

18 On the Federal Courts own motion in June 2004, Dawson J. sat i
camera and in the absence of Harkat and his counsel to hear evidence for the purpose
aummn.u.mammam.mmmwam
information or evidence could be provided 1o Harkat Ultimately, in October 2004, the
Oommu-pmammmmwmwmuaba
person named Odeh who was trained as a terrorist in Afghanistan, and implicated in the
bombing of the U.S. Embassy in Nairobi "

19. Harkat file¢ an adcitional motion in the Federal Court in June 2004 for an
mmmmmwmmmdmmamm
when Harkal's counsel was not permitied to be present. In denying Harkat's motion,
mJ.mmummmmdumwwommm
the allegations and evidence agains! Harkat without an amicus curioe. Moeeover, the
procedure set out in section 78 of IRPA provided the designated judge with the
mmwmnmmumdam
mmummmmmaumwu;u
certificate ™

':wrmu.uz-m

;mMaM.m 10-20
Apgpefant’s Record. mt 40-42

* Appetasts Record, o 9505 parss 13-14

® Appefont’s Rocord, st 43-87



20. Through the disciosure of tivee additional summaries,”' Harkat was made
aware of the alegations made against him upon which the security certificate was
based. Specifically, he was advised, inter alia, of the following relevant facts:

(a)  that pror 1o arriving in Canada, Harkat had engaged in termorsm by
supporting tevrorist activity, but that he concealed from Canadian
authorities the fact that he had supported Islamic extremists and traveled

10 Afghanistan;
()  that Harkat suppored terrorist activity as a member of the terrorist group
known as the Bin Lagen Network, which includes Al Qaeda:

(€)  that Harkat has assisted lslamic extremists who have come 1o Canada:

(d)  that Abu Zubaida was able 10 identify Harkat by his physical description
and his activities, including that he operated a guest house in Peshawar,
Pakistan, in the mid-1990s for mujahedeen traveling to Chechnya:

(e) that a person named Odeh was trained as a terrorfist in Afghanistan, ang
implicated in the bombing of the U.S. Embassy in Nairobi, Kenya: and

() that & was alleged that Harkat had been In Afghanistan and that he
concealed his travel 10 Afghanistan,

21. Dawson J. issued a Direction on October 20, 2004, in an attempt 1o assist
Harkat to focus upon the case 10 be met. Dawson J. advised Harkat that she would
Mooﬁndwgmuhunmhb-ﬁduwmnmw
which may have been peovided by Odeh, in acdiion, in light of the allegations against
Harkat, Her Ladyship directed Harkat 1o “adduce whatever evidencs is avaiable to him
mmmmmmmnmmnommam
and whether he concealed that”

22. On March 22, 2005, and afer edeven days of hearing, a8t which Harkat
testifiod, Dawson J. determined that Harkat was inadmissible to Canada based on the
anti-terrorism provisions of IRPA, and found the security certificate to be reasonable.
Her Ladyship upheld the constituionality of sections 78 through 80 based on the Court

" Acpetart’s Record. ot 433452 457, 480-461
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of Appeal's decision in Charksoul. Upon consideration of all the evidence and
grounded on evidence found to be credible, Dawson J. further hedd, inter alia, that*

(a)

(v)

©

(4)

(e)

there were reasonable grounds 10 believe that Harkat has engaged in
levrorism by supporting lerrorist activty and was, or is, 8 member of the
Bin Laden Network which is an crganization there are reasonable grounds
10 belleve has engaged, or will engage, in terrorism,

N is clear and beyond doubt” that Harkat lied under cath in “several
mportant respects” including his denial that he:

0 knowingly supported or assisted islamic extremists,

()  asssted islamic extremists who have come to Canada;

(8)  was associsted with Abu Zubaida;

(v)  was in Afghanistan, and

(v)  ved in Peshawar;

Harkat had associated with Abu Zubaids since the early 1980s.
notwithstanding the fact that the Court gave no weight 1o the information
provided through Abu Zubaida:

Harkat lied %0 Canadian officials about his:

(i)  work for a relef company in Pakistan;

(W) travel to Afghanistan:

() 128 with those who support mdernational extremist
networks;

(W) wuse of the alias Abu Muslima; and
(v)  assstance %0 islamic extremists;

Harkat's lies to Canadian officials “were for the purpose, at least in pan, of
distancing himsall from thosa who support ferrorism and to mislead
Canadian authorities about his involvement in the support of tesrorist
activies”,

= Appelent's Rocord, at 96-09, paras. 21-22.
B Appelient's Record, ot 153155, paras. 142-163 134-137, parss. 105-100, 113,



) Harkat was a member of the Bin Laden Network, and that, before and
afer he arrived in Canada, he was inked to individuals belleved 10 be in
this Network,

(g) Whie in Canada, Harkat has been in contact with individuals known 1o be
rvolved in islamic extremist activities;

(h)  Harkat's support for the GIA was consistent with support for the use of
torrorist viclence, and

) i is impiausidle that he had Iktle or almost no discussion with Khade, one
of Osama bin Laden's highest ranking authorfies, over a8 five-hour
joumey.

23, Harkat sppealed the decision of the Federal Court to the Court of Appeal.
In an unanimous decision, the Cowrt of Appeal dismissed Harkst's appeal on the basis
that Markat had not demonstrated any manifest error which would justfy the Court in
departing from s decsions in Charkaow and Almrel wherein it upheld the
constitutionality of the impugned provisions of IRPA ™

24, Harkat subsequently appled 10 the Federal Court on September 23, 2005
for judicial release from detention pursuant 10 5.84(2) of /RPA. On December 30, 2008,
and after hearing both public and secret evidence, Justice Lemieux denied Harkat's
applcation entirely on the basis of the public record. His Lordship was not satisfied that
Harkat had demonstrated that he will not be removed within a reasonable tme. =

* Appekont’s Record, at 88-953; Charkaout, v note 2. Almved supvm note 3
" rakatv. MCL AMPSERLC. 2005 FC 1740,
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PART Il < POINTS IN ISSUE

25, By order of the Chief Justice of the Supreme Court of Canada, dated
February 13, 2008, the following constitutional questions were stated.

1. Do sections 78 through 80 of the Immigration and Refugee Frofection Act,
S§.C. 2001, ¢.27, in whole or in part or through their combined effect,
infringe 8.7 of the Canadian Charter of Rights and Freedoms?

2. I s0, is the infringameant a reasonable Imit prescribed by law as can be

demonstratively justified in a free and democratic society under 5.1 of the
Canadian Charter of Rights and Freedoms?

26. Sections 78 through 80 do not infringe 8. 7 of the Charter. Allernatively, if
the sections violate 8. 7 of the Charfer, the sections are a reasonable Imit within s, 1 of
the Charler.

PART Ill - ARGUMENT

A. SECTION 7 OF THE CHARTER

27, M s 7 of the Charfer is engaged in this cvil proceeding, sections 78
theough 80 comply with the principles of fundamental justice. This Court's jurisprudence
as 1o when 8. 7 is engaged in immigration cases is more nuancad than Harkat suggests.
In Medovarsk/ v. Canada (Minister of Citizenship and immigration) and Esteban v.
Canada (Minister of Clizenship and immigration), this Court stated “... the deportation
of a non-citizen in itself cannot implicate the iberty and secunty interests protected by s.
7 of the Canadien Charter of Rights and Freedoms” ™

® Mocovarsii v. Caneds (Minaster of Ciidenship and Immigradion); Estoban v. Canacs (Misister of
e ond immigration). [2005) 2 SCR 530, 2008 SCC 51 at paras. 46-47 [Medovarsid cled o
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28 Harkat argues that 5. 7 5 engaged in his case by reason of the fact that he
s detained. However, Harkat has only challenged sections 78 through 80 of IRPA,
which deal with the reasonableness in the certificate, and not sections 82 through B84
under which he has been detaned. His detention is not an issue before this Court.

29, Harkat's altornative claim that his 8. 7 rights are violated by raascn of the
substantial risk of forture that would aliegedly resut upon his removal 1o Algeria, Is also
not an issue before this Court.  Harkat challenges the constitutional validty of sections
78 through 80 of IRPA, which deal with the process by which the reasonableness of a
security canficate is determined. The danger opinion, pursuant 20 5. 115 of IRPA, s a
separate and distinct process from the certificate process and stands 1o be determined
n accordance with this Court's ruling in Suresh v. Canada (Mnister of Citizenship and
Immigration).*’

30. Moreover, the Minister's Delegate s. 115 cpinion has not been rendered
as to whether Harkat constiutes @ danger 10 the security of Canada, and whether that
danger is such that he can be removed to Algeria, notwithstanding any risk that he may
face. The submssions made by Harkat to the Minister's Delegate, referred to in
paragraph 29 of his factum, are not a substitule for the Delegate’s opinion. In addition,
they cannot be considerad a proper part of the record on this appeal, as they were not
n evidence before Dawson J. on the hearing into the reasonableness of the certificate,
and therefore are not before this Court.

8. SECTION 78 OF IRPA DOES NOT VIOLATE SECTION 7 OF THE CHARTER
i Principles of Fundamental Justice

31. Three criteria must be satisfied for a rule or principle 1o constitutle a 8. 7
princple of fundamental justice. First, it must be a legal principle and not simply a
poicy matter Second, there must be signficant societal consensus that the nide or

7 Suresh v. Canacs (Ministor of CRRenship and Amovgration), (2002) 1 SCR. 3, 2002 SCC 1 st 41, para
06 35-35, paras. 54.55 67, para 127 [Sumsh cted 0 SCR )
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principie i vital or fundamental 1o the societal notion of justice. Third, the rule or
principle must be capable of being identified with precision and applied to situations in &
way that yields predictable results.™ Applying this test, Harkat has not estsblished that
it is a principle of fundamental justice that persons have a right to be given compiete
dsciosure of securty information.

32. When s. 78 of IRPA is properly inferpreted, it cannot reasonably be saki
that it viclates the principles of fundamental justice ™ Section 78 of IRPA is carefully
tadored to balance the rights of 8 Perscn who is the subject of a sacurity certificate to be
reasonably informed of the crcumstances giving rise 10 the centficate with the state's
nght and duty 1o protect confidental security inteligence information, the release of
which would be injurious %o national security oc the safety of any person™
Furthermore, the release of confidential information could have a deleterious effect on
inernational relasions. ™

ii.  Ne Rightto Complete Disclosure of Security Matters

33 Domestic Canadian law recognizes the need for secrecy in certain
circumstances and acknowledges that full disclosure s not necessarly required for &
far process to be had in every case. What is fair depends entirely on the context.™ In
this regard, it s notable that even in the ariminal law context, where guilt or innocence is
at stake, this Couwrt has specifically endorsed a process whereby materials that are used
10 justfy the use of certain investigatory tools (such as electronic surveilance) can be
edited before they are communicated 1o the accused, 1o pravent disclosing information

* R v Mamoleving; R v. Cadoe, [2003) 3 SCR 571, 2003 SCC 74 ot parss. 112-113 [Makmo-Lovine
cied 1 SCR | Casactian Founcetion for Chicen, Youth and the Low v. Canoda (Afomey General),
EW‘]!S.CRMMSOCCum.BIMWMMMbSCR]

R v My [1955] 3 SCR 658 ot 650. pora. 22; at 741, para. 56 [Mils oted 0 SCR) Saght
Communications in2. v. Davidson, [1588) 1 SCR 1038 at 1078 | Sisptt Comeunicatons]
:WA. supen note 5, 85 T8D) (e).

Rudy v. Canada (Solchor Genevad), 2002]4 SCR 3, 2002 SCC 75 at 24 para. 40 ot 20-20. paras.
4345 3t 30, porn. 51 |Ruby cited 10 5.C R | Surosh, sapro note 27 a2 31, paras. 45-46.
¥ See R v. Rocipers, 2008 SCC 15 # paras. 47, 49
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that would, for exampie, reveal the ientity of a confidential source ™ In the same way,
this Court has limited the circumstances where solicRor-client communications can be
disciosed. aven where the information is relevant 1o the disposition of ongoing judicial

proceedings. ™

34 This Couwrt has also recognized the special need 1o protect sensitive
national security information from disclosure and concluded that, in some circumstances
o least, falure 10 disclose this information does not breach any principle of fundamentad
justice. Thus, in Ruby v. Canada (Solicifor General), this Cowrt noted that the principle
of a far hearing must include the opportunity for the other side to know the opposing
party's case. This general principle s subject 10 ceran exceptions, howewver, in
stuations where “a measure of secrecy” is justfied ™ The Court held that the
mandaiory ax pavle in camera provisions of 8. 51 of the Privacy Act did not violate the
princples of fundamental justice under 5. 7 of the Chavfer, and that the government had
a “significant and exceptional state and social interest in the protection of information
involved™ ™

35. The provisions of the Privacy Act, which required that the entire heanng
be held in camera, were heid o violate 5. 2(b) of the Chavter and they could not be
Justified under 8. 1. This Court read down the section of the Privacy Act that required
the entire hearing be held in camera £0 that it appliad only 10 the éx pavte submissions
mandated by s. 51(3) of the Act.

36. It is clear that a discretion exists in Canadian law 1o receive confidential
securty intelligence information ex parfe and in camera. Arbour J., writing for the Count
in Ruby, stated:

| agree with the observations of both Simpson J. and the Court of Appeal
that if the staltory scheme in .51 were discretionary as opposed %0

"R v Garooll [1960] 2 SC.R 1421 at 1452, 1461 R v Pres R v, Lisng [2005] 3SCR. 343, 2008
socoum 36 (Pires cted % SCC)

Rv Srown, [2002]2 SC.R 185, 2002 SCC 32 & 196-200. paras. 27, 20

* Ruby, sapra note 31 at 24, para. 40; Dagenals v. Canadien Broadcasting Com., [1994] 3SC R 835 ot
m—mm

* Ruty, & ot 28-25, para. 46; at 30, para. 51
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mandatory, # is virtually certain that a reviewing cowrt would exercise fis
discretion 1o hear the matier &1 cameva and accept SUbMISSIONS ax pavte
whenever the govemment presented appropriate evidence that the
mmmummammmmmma
invoived national security.>

37. Moee recently, in Vancouver Sun (Re), this Coun recognized that
sgnificant portions of the judicial investigative hearing held under provisions of the
Criminal Code may have 10 be hekl ex pavte and in cameva:

It may very weill be that by necessity large parts of judicial investigatve
hearngs will be held in secret. It may also very well be that the very
exisience of these hearings will at times have 10 be kept secret. It is 100
early to determine, in reality, how many hearings will be resorned to and
what form they will take. Mbmmmm and this s
the first case ~ to cur knowledge — nmichlmtnonuud

as, This Court held in Maimo-Levine that the delineation of the principles of
fundamental justice must take Into account the “social nature of our collective
existence™ ™ The exceptional state and social interest in the protection of sensitive
secunty inteligence information is one factor that must be considered when assessing
the content of the applicable prncipale of fundamental justice.

36, In Maimo-Levine, this Court recognized that, to constitute a prnciple of
fundamental justice, & must be shown that there is a societal consensus that the
proposed princple is “vital o fundamental % our societal notion of justice™ *° Harkat has
not demonstrated there is a societal consensus that he recewe full disciosure of all
confidential securty Information or that the entire security certificate hearing should be
hedd in publbic.

40 It is not a pincipie of fundamental justice that suspected terronsts and

others who are the subject of security certificates have unfetiered disclosure %o al
avalable information upon which the certificate is based. In Chiareldl v. Canacla (M.E 1),

"u o pars. 40
mew&mm [2004] 2 SCR, 332 2004 SCC 43 ot para. 41
mammacm
* B ot 634 para 113 Canadian Foundetion or Chikiren, supva note 28 ot 53



this Couwrt recognized the need for confidentialty with respect to sources of information
in cases involving national security, refermng to Lord Denning's decision in R. v.
Secretary of Stele for the Home Department ex parte Hosenbad. Lord Denning
expressed concern in that case that the disclosure of sources of information could result
in enemies of the state attempling “to eliminate the source of the information”*' Lord
Denning’'s concern remains equally germane today, particularly having regard %o the
celllike structure of terronst organizations such as Al Qaeca and the fluid nature of
such organizations

41, More recently, in Swesh, this Count held that a person who was the
subject of a canger opinion as to whether the person should be returned to a country
where he may face a substantial risk of torture shoukl be provided with disclosure of the
information. ® Suresh was entitied 1o receive information advising him of the reasons for
forming the danger opinion subject 1o “vald reasons for recuced disclosure, such as
safeguarding confidential public security documents ...". This Court's determination that
Suresh was not entitied %0 receive confidential publc security documents is particularty
sgnificant given that the Court aliowed Suresh's appeal on the basis that he had not
recaived sufficient disclosure o comply with the Charter,

42 Many democratic countres around the world authonse the use of
classified material in immigration proceedings and they protect it from disclosure. New
Zealand, Australia, United Kingdom and United States all permit the use of classified
material in immigration proceedings.® Under New Zealand legislation, the Director of

' Civamli v Canacs (Minister of Employment and immigration), [1962] 1 S.CR. 711 at 745 [Chiaved] R
v. Secrotary of Stale for he Home Depavtmanst ax parte Hogeodal [1977] 3 AN E R 452 3t 400 (CA).

“ 200 UN Securty Councll Resolusion 1267 Commitiee, Thind Repart of the Unded Naticns Securty
Councll Coundor. Tomoriam Comemiioe asfabished pursuat 10 resoktion 1267 (1959) conceming Ak
Qocts st the Taldan and assoclaind Inchviduads and Entites, S/2005/572 (September 2005) (* Thg
Report of the UN Securty Councd Comenities”) & paras. 1, 3. See also Commission of inguwry nio the
Actions of Cansdian Officials in Revadon 10 Maber Arar, June 22, 2004, Testimony of Jack Hooper,
Assistant Divector of Operations, Canadian Security intaligence Service ("CSIS®) a2 477478 (onine at

" Surosh, supva note 27 ot 85, para 122,

:bd #6748 paras 127128

Austl, Commonwed®™, Law Reform Commssion, Report 58, Keaping Secrets: The Frofection of
Classifed and Secunlty Sensitive information (2004) & paras. 10 53-10 108, and accompanying foctnotes

AN T S A T )

ok L




.15 -

Secunty of the New Zeasland Securty Inteligance Service can rely upon classified
security information in support of a security nsk certificate. The certficate suspends
immigration proceedings in the processing of immigration applications * The person
who is the subject of the security canficale can have the canificale reviewed by the
Inspecior General, a former High Couwrt jJudge with security of tenwre. The review & to
determine wheather & & credible that the nformation can properly be characterized as
classified security information, and whether the cenficate has been properly invoked
having regard 1o statutory criteria in the particular circumstances of the person's case.

43, Al the review before the Inspecior General, the person who is the subject
of the securlty cectificate is entitied % be represented by counsel to make
representations as to whether they wish to be heard under the provisions of the 1996
statute. The Inspecior General conducts the review in private and is entitied 10 receive
evidence which otherwise may be nadmissbie in 8 count of law. Members of the New
Zesland Security Inteligence have the opportunity 1o appear before the Inspecior
General and the Inspecior General's decision can be based on dassified information
which = not discicsed 1o the person concemed. The inspecior General must provide
reascns for his decision and, ¥ the certificate s confirmed, the person may appeal to the
Court of Appeal on a point of law.*

44 Unger the New Zealand legisiation, classfied sacurity information may not
be disclosed where disclosure of the information wouki reveal the operational
methodoiogy of the New Zealand Security Inteligence Service, would reveal information
about past, present or future operations and would endanger the safety of any person.
Moreover, information will not be disciosed where the discicsure of the information
would likely prejudice the security of the defence of New Zealand or the intermational
relations of the Government of New Zealand, or the information supplied on a

:va.mzmcmmmz.scaumn
B 2t paras. 0661,
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confidential basis by a foreign gQovernment of agency and the release of such
information would likely endanger the receipt of future information. **

45, In Austraka, classfied materisl may be used 1o refuse entry to a foreign
national 1o Australa or to revoke the visa of a nonCitzen who has previously lawfully
resided in Austraiia *® The Migration Act 1958, suthorizes the use of classified material
before the Migration Review Trbunal (MRT). Under the Act, the Minister or a ‘migration
officer’ is authorized % use classified material 10 determine whether an indhidual is
nacmissdle on the basis thal he is an ‘uniavaful non-citizen’ or on the basis of the
‘character power'. ™ The Migraton Act mandates that the applcant. in respect of a
decision under review, be provided with particulars of any information that would justfy
affirming the decision under review. However, the disclosure requiremeants do not apply
10 ‘non-disciosable information”.*' ‘Non-disclosable information’ is defined as information
of a matter:

2. whose disciosure woukl, in the Ministers opinion, be contrary 1o the
nabonal interest because it would:

(0 prejucice the securty, the dedence or inmernational relations of
Australia; or

(i)  involve the discloswre of deliberations or decsions of the Cabinet or
of a commitiee of the Cabinet; or

D, whose disclosure would, in the Minister's opinion, be contrary to the pubic
Intarest for 8 reason which could form the basis of a claim by the Crown in
nght of the commaon laws and judicial proceedings.

.  whose disclosure would found an action by a person, other than the
Commonwealth, for breach of confidenca; and

d.  includes any document containing such information o matter or any
record thereof =

:s- Irnipration Ac? 1987 (N2 ), 1087/74, 5. 114(8). The Respondents have pamphvased the section.
Migration Act 1958 (Cth.), s. 358A
* e, 55 501 and 500 (6F). Once 3 migration offcer kNOWS o 7easonably SUSPECTS Tat @ 2orson & an
u;wn::m.nmuumum.w. See Mgradon Act 1958
bs Y
LM.IM&
“oi, s S
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46, The United Kingdom legislabon also recognzes the necessity of protecting
sonsitive secunty mntelligence information. The Specal Immigration Appeals
Commission ("SIACT) Is authorized to hold proceedings in the absence of any person.
ncluding the appeliant and any legal represantstive appointed by him or her. The
Specal Immigration Appeals Commession Procedure Rules provide that where the
Secretary of State wishes 10 rely upon dassified security information ("dosed material”)
A special advocale must be apponted 10 represent the interests of the appedlant.
However, a special agvocate, who s entitied 0 see all of the closed matenal, Is not
alowed to have contact with the appelant once he has seen the material. The
appelant s proviced with a recacted summary of the classified information ™

47. The US. Govermnment may rely on classified evidence 10 detain aliens
panding deportaticn proceedings.™ Furthermore, judges of the Alien Terrorist Removal
Court ("TATRC") can rely upon classified information In release heanngs dealng with
permanent resident aliens ® The govemment relies on dassified evidence when the
Attomey General determines that publc disciosure of the evidence would “pose 8 risk 10
the nasional security of the United States or 10 the security of any person™ ™

48 The United States Supreme Court has underscored the importance of

protecting the confidentiality of senstve security inteligence information. In CIA v.
Simz, the Court staled:

The Court of Appeals underestmated the importance of providing
intefligence sources with an assurance of confidentiality that is as
absolute as possble. Under the court’s approach, the Agency will be
forced to disclose the source whenever a court determines, after the fact,
that the Agency could have obtained the kind of information supplied
without promising confidentiality,. This forced disclosure of the identities
of &5 intelligence sources couki well have a devastating impact on the
Agency's abilty %o camy out its mission. “The Government has a
compeling inerest in protecting both the secrecy of nformation

" Specil immgraton Appeals Commission Act 1997 (UK ). 88 S8 S(3d). 8.6({1), s.8(4) Speci
Ameagration Agpeats Commission (Procecure) Ruses 2003 S.1. No. 1034 (U X ), Rule 37

* Unted States ax rel Sardour v. LN S, 401 F 20 573 t 578 (5™ Cir. 1974) Corioran denied, 419 US.
T3 [1974)

Emmmmm L No 82414 § 506 66 Saat 163 (Jume 27, 1542)



important 1o cur national secwrity and the appearanca of confidentiality
s0 essential to the effective operation of our foregn intelligence service.”
Snepp v. United States, 444 U.S, 507, 509 n3(1980) (per curiam) see
Haig v. Agee, 453 U.S, 280 307 (1981). Potentially valuable inteligance
sources come 1o think that the Agency will be unable 10 maintan the

configentiality of its relstionship 1o them, mr%eouldmlrehmio
supply information 10 the Agency in the first place.

49 It is beyond peradventure that terrorists aftempt %o destroy democratic

institubions and seek 10 undermine the rule of law. The Ewopean Court of Human

Rights has recognized the important role which effective secunty inteligence plays in a
The Count recognizes that the proper functioning of a democratic society
based on the rule of law may call for institutions lke the B.V.D. which, in
order 10 be efective mus! operate in secret and be afforded the necessary
protection. In this way a State may protect itself against the activities of
ndividuals and groups atiempting to undermine the basic values of a
democratic society ™

80. In Muwray v. The United Kingdom, the European Court of Human Rights
stated “the Count would firstly reerate its recognition that the use of confidential
information is essental in combating terorist vickence and the threat that organized
terrorism poses 10 the ives of citizens and 10 democrasic society as a whole™. ™

51. Section 78 of IRPA maintains a delicate balance between the right of the
person who is the subject of the secwity cantificate 10 have a fair hearing and the need
10 protect confidential securty intelligence information. The legisiation affords the
person who is the subject of the cenficale an opportunity to contest the validity of the
cartificate at a public hearing. Only those portions of the hearing which a designated
judge is satisfied involve confidential security inteligence information are held ex parfe
and n cameva.

"Cuv&umua 159 at 175 (1985),
WWMV The Netharands (1955) 20 EHRR. 180 pams. 35
Shayter, [2002] UKHL 11, [2002] 2 A3 ER. 477 (ML): Maperin v. CLA, 629 F 20 164 a¢

om
® Murray v. The Usited Kingclom (1564), 18 EMRR 180 at para. 58

40 Reg. v
150 (DCCI!
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52, Measures acopled to ensure the protection of sensitive security
inteligence information are entitied 0 a high degree of deference. One of the goals of
8. 78 & 10 promote reciprocal cooperation betwaen states with respect 1o the avaiabilty
of confidential information obtained from foreign governments or institutions.  Protection
of such nformation involves the intersaction of national secwrity and mnlernational
relations.

53. Canada is dependent upon security inteligence information cblained from
foreign governments and organizations. Canada has third-party agroements with
foreign governments and organizations providing for the reciprocal exchange of security
intefligence information ™ Intemational cornvention and practice mandates that the
information is recetved in confidence uniess there is an express authorization for
disciosure.”' An ax parte in camera process s essential to protect confidential security
release of confidential securfty Inteligence Information received from foreign
governments and institutions would underming the recipeocal cooperation between
states.  In such circumstances, the information would kkely “dry up® and camage
imernational relations

ii.  Legislation Promotes the Search for Truth

54, The appeliant in Ruby argued that the Privacy Act viclated the principles
of fundamental justice by virtue of its fallure to authorize judicial summaries.® Arbour
J., writing for the Court, stated “| accept the respondent's clasm that a judicial summary
could not provide any further detal without compromising the very integrity of the
information” ™ In IRPA. Parliament balanced the serious consequences of deportation

* Canadian Securty inteligence Service Act, R$.C. 1585, ¢ C-23, 5.17; Carnada, Privy Counci Ofice,
Secwing an Open Socety: Conada's National Secunty Polcy (Ottawan: National Lidaary of Canada, 2004)
pm.m.xmmmwmom4

Ruby, sapve note 31 ot 27-28, para 45 Ward Elcock’s testimany beforne e Comeusscn of nguwry wmio
he Actons of Canacian Oficials in Rovation o Maber Arar, mamnzu—m
: My M&Zﬁ.ﬂ-m puuﬂ cs
"FM»MWMMG‘M only one aspect of the consttutonal challenge

gmuummm: 7 of the Charer.
Ruty, sugve nole 31 8t 22, paen 38
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aganst he need 1o protect sensitive security intelligence information.  Section 78 of
WAmmnmmhuma.mmwma
summary. mmnwmmumnuwma
the matters giving rse 1o the issuance of the certificate *

55. Section 78 is specifically tallored to enable the court 1o strike a delicate
badance between dsciosure and the protection of confidential security inteligence
mnmammuwbmmammd
any person™ This soction is designed to ensure that the subject of a security contificate
recowves sufficent information 10 contes? the reasonableness of the security certificate.
The Federal Court judges are ever vigilant in striking the appropriate balance between
disclosure and the protection of confidential security intelligence information. A review
d“WdWJ.hNWM«deMWWmm
detention release in Almred or Jabalah, reveal a painstaking attempt 1o ensure a fair
process. Their reasons reveal a rigorous analysis in an effort 1o ensure that the
evidence has been critically scrutinized

56, Furthermor. the designated judges have recognized that they have an
ongoing obligation 1o « . nine the material adduced on behalf of the Ministers in
support of the security (- tificate 10 Cetermine whether additional disciosure can be
made.™ Indeed, Dawscn J, on her own mobion, required the Ministers o review the
mﬁd-ﬁdmmwabmm.s-maumdm
any further discliosure should be made.® In addition, she made three disclosure ceders
in total after the initial material had been provided % Harkat ™

57. Harkat argues that society’s interest in employing the best avalable tuth-
determining mechanisms is greatly elevated in the tumultuous struggle against
terrcrism.  This Court has recognized that the search for the truth is a core value

:RPA pn note 5, 5. T8
o4 5. 78
¥ Acpellant's Recond, at 128134, pares. $3-104.
“ Crarkaow (Re). [2004] 3 F.C.R. 32, 2003 CF 1419 & 100-102 foled o FC.R] Zusde (Re) (2004),
245 F.T.R 61 [Zunde]
Appedant’s Record. ot 56, para. 13,
¥ Appetiant’s Record. o 03, 04, 66, paras. &, 0. 14
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protecied in the freedom of expression guarantee under s.2(b) of the Chavter,”' In
Sierra Club of Canada v. Canada (Minister of Finance), this Court detesmined that the
search for truth “may sctually be promoted” by the order of confidentialty which was
sought in the case.™

5e Section 78 of IRPA advances the search for truth because # enables the
government and the cownts 10 determine the admissdility of suspected terrorists and
others who constitule a danger to the security of Canada based upon the best available
sacunty inteligence information. In the absance of an ex parfe in camera Process,
sensilive security inteligence information would not be relied upon. As a result, the
truth would ikely be rendered a casualty, as could national security. ™

Iv.

59. Harkat misconstrues the effect and importance of this Court's decsion in
Chiareli. Chiarelt was a permanent resident of Canada who pleaded guilty to
possesson for the purpose of trafficking and was ordered depored basad upon that
conviction.™  Harkat states that Chiarelll had been ordered deported afler receiving a
fair hearing at which the full pancply of legal and procedural rights was made avalable
%0 him. Harkal's description of the procedures that were available to Chiarelli is not in
keeping with the provisions of the former immigration Act. In fact, 5. 32(2) of the former
Act required an adjudicator to issue a deportation order in circumstances where a
person had been comvictad of an offence for which the person could receive a semence
of five years impeisonment or more.™

60. Before this Court, Chigrelli argued that the legisiation viclated 5. 7 of the
Chartor since It necessitated that a mandatory deportation order Issue without regard 10
the personal circumstances of the oMender,™

"' Eamonton Joumal v. Albarts (Atiomey Geosral), [1506] 2 5.C.R. 1226 at 13571358, per Wilson J

™ Sierrs Cu0 of Canady v. Canads (Minister of Finaoce). [2002] 2 S C R 522, 2002 SCC &1 at 551.552,

g-un-mmmmnscm

- Rty v. Canadl (Sokotor Genersd), [2000] 3 F C. 549 (C A ) at paras. 142, 159
Chiaroll, supve note 41 ot 724

™ it T3

™o at 733
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61, This Court recognized the qualfied right of a parmanent resident 1o remain
in Canada and heki that a mandatory deportation order was not inharently unjust.”

62. Harkat, as a foreign national, is similar 10 Chiaredi in that he has only a
gualfied right 1o reman in Canada. The gualified right of a foreign national or a
permanent resident 1o remain in Canada is consistent with this Court's junisprudencs
and 5. 6 of the Charter.™ In construing the principles of fundamental justice under s. 7
of the Charter, this Coun determined that “the most fundamental principle of Immigration
Bw is that non-citizens do not have an unqualified right to enter or remain in the

country”. ™

63, This Court's determination in Chiaredl that the ex parfe in camera hearing
before the Securty Intelligence Review Commitiee ("SIRC®) conformed with the
principles of fundamental justice was not sclely dependent upon a finding by this Cournt
that Chiaveldl was not entitied 10 an appeal on all the circumstances of the case, In
ChiarelV, this Cournt recognized that “the state also has a considerable inferest in
effectively conducting national security and criminal inlelligence investigations and in
protecting polce sources” ™

64, Harkat's relance upon this Court's judgment in Singh v. Canada (Minister
of Empioyment and kmmigration)*' is mispisced. The former Immigration Act foreciosed
a refugee claimant from having an oral hearing, Under IRPA, a person who is the
subject of a security certificate is entiled 10 have a hearing to determine the
reascnableness of the securty certificate. Furthermore, this Court. in Singh, was not
gealng with dangerous refugees who were alleged 10 be inadmissible to Canada on the
basis that they were associated with a terrorist organzation, The decision in Suresh, is
more consistent with the purposive and contextual analysis this Court has applied to
imerpreting Charter rights and freedoms.

et ot 734

™ DN at 733-34; Chiou v. Canadie (Minister of Clizenship and Amangration), [2002) 1 S.CR. &4, 2002
SCC 3w pars 56 [cied 0 S.C AL Chanter, s &(1) IRPA, sugve nete 5, 38 19, 45(B).(c), 46(1)c).

™ Chiarol. supra note 41 i 7335, Medovarsks, supra note 26.

"0 et T4e-T48

¥ Singth v. Canadis (Minister of Employment aod (mmigrasion), [1985] 1 SC.R 177,

"R v Jeevix, [2002) 3S.CR. 757, 2002 SCC 73 & parss 8-Sl cted o SCR]



65. In Suresh, this Court contrasted the lack of procedure avaiiable under
5.53(1)(d) of the former Imvmigration Act with the security certificate process stabing:

66, The Court would not have made favourable comments about 5. 40.1 of the
former Immigration Act if those provisions violated the Charter.

67. The Federal Court of Appeal, in Sogi v. Canadla (Minister of Citizenship
and Immigration)™ held that security certificate provisions in IRPA are similas 10 the
provisions in the former immigration Act.®

v.

68. Nothing in 8. 78 forecioses Harkat from cross-examining any CSIS
imeligence officer who the Ministers call to testify. In circumstances where the
Ministers do not tender a witness in the public haaring, it is open 10 Harkat to subpoena
a CSIS officer who can give relevant evidence pertaining 10 the reasonableness of the

Suresh, supva note 27 at &3, para. 917,

Sogy v. Canods (Minister of Ctzevship and imengration), [2008] 1 FCR. 171 (CA) 2008 FCA 212 at
para 54 Kted 1o F C | Ses a0 Poanied v Caneda (Mnister of Cranship and immagration), [2006] 3
CR 437 (CA) 2005 FCABS a1 482, paras 27-28 jched 0o FCR ]

Immpration Act RS.C 1685, c 12, a8 rep. Oy ARPA, supra note 5

LA
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security canficate. The prinGiples of fundamental justice do not require that Harkat be
accorded an wirestnicted right of cross-examination, *

89. The legisiation strikes a reasonable balance between the right of the
parson who i the subject of the security certificate to receive a fair hearing and the
protection of sensitive confidential sacurity intedigence information, the release of which
would be injurious % national security including the safety of human sources. The
designated judges are viglant in ensuring that information recaived is credible and
corroborated by relable sources of information. The judges are also vigilant in ensuring
that the person who & the subsect of the certiicale receives sufficient disclosure 10
contest the validity of the certificate.  The judges consider themselves cuty-bound 1o
provide for continuing disciosure where the release of information would not be injurious
o national security or the safety of any perscn

70. Harkat has not demonstrated a violation of 5. 7. Accordingly, there s no
need for this Court to consider a special advocate procedure, Moreover, as the
principles of fundamental justice do not mandate the most favourable procedures or
legisiation imaginable,*” there is no requirement for either an amicus cwige 10 be
appointed or for Parkament to create a scheme of specal advocates.

71 Ahough the term amicus curide is used interchangeably in these
proceedings together with the lerm special advocate, the positions are very different.
An amicus curise in the traditional sense is a counsel appointed to assist a court in
circumstances where there are unrepresenied interests, where the court neads 1o be
informed of some facts, or where the court wishes to be advised on a point of law.® In

™ Pres. supvs note 30 at paras. 37-38; A v. Lyt [2004] 1 S.C.R. 183, 2004 SCC 5 at paras. £4-45,
50 Mils, suprn aote 20 & parss. T4-T5,

*' Ruby, supra note 31 2t 23, para 39, Reforence /o as. 193 and 195 1(1)(c) of the Crimssal Code. [1990)
1 SCR 1123 ot 1142 [Reforance ro 55 153 and 195 1(INCHL R v. Lyons, [1987) 2 SCR. 209 at 382
"Muigoon, PR Law of intervention’  Stalus and Prachice (Aurocs. Ontaro: Casada Law Book, 1589) at
111, 112, 123124 Avormey Gonery of Canada of al v. Aumenam Co of Canads o o B C. Wikife
Fodemtion, ervenor (1987), S DL R (4™ 495 (B CCA ) m 508
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this sense. the amcus curise is not considered a party o the Iitigabon and is there 1o
assist the court. This Court has described the role of an amicus curiae as follows!

In order to clarify what s frequently msunderstood, such counsel
traditionally calied “a Friend of the Court”, does not represent a party but is
taskod with assstng the Court, and arguing ssues or matiers on which
mmmwmwmmmmnuw
would not otherwise put forwaed *

72 The specal acvocate which is being proposed in the certificate process
would represent the interests of the person in the in camera sessions, and thus would
be a party. That counsel, it is suggested, would cross-examine witnesses and would
systematically challenge the ex parfe and & camera evidence, This kind of & special
acvocate is used n Great Britain in proceedings before the Special Immigration Appeals
Commission, where securty-cleared lawyers are appointed fo represent those
appearing before the Commission n cases where classified material is involved * A
simifar role in securty proceedings under IRPA would clearly require a statutory basis,
given the complexty of the securnty clearances required and the reguistion of the
solcitor-chent relations.® This could not be an extension of the courts’ jurisdiction to
appoint an amicus cunae and would be a policy matter for Parliament

73, Dawson J., In rejecting Harkat's applcation 10 have an amicus cwise

appointed, made the foliowing commants:

Mr. Harkat points 1o the fact that he has been unable to cbtain answers to
all of 231 questions which he put to the Ministers and he says therefore
hat an amius curae is necessary. With respect | appreciale that
without knowiedge of the contents of the classified Security Inlelligence
Report that lead %0 the issuance of the sacurity cedtificate, it s impossidle

™ Rafecence te Secession of Quebec, [1956] SCCA No. 421 (QL) at para 13, See [1058] 2 SCR.
yvvnumanm

Unted Kingdom, House of Commons. Consttutonal Aftars Commitee. The Operation of She Specie’
immigration Azpeats Commission (SIAC) and the Use of Special Advocatos, Sevent Report of Session
2004-2005, vol 1 (Report and Formal Meutes) (Losdon The Statonary Office Limied, 3 Agell 2005) &t
5. 10-26. Unted Kngiom Governmend Response fo Constiutiona’ Afars Seec! Commiiee s Repor!
Indo the Opention of the Speck Immipaton Azpesls Commssion (SIAC) and the Use of Spocal
Advocates (presertnd % Parkament Sy umaauwm“m
Chanceliorn) (Lonson msm-yomumn 17 June 20085), at 812
¥ See Cohen, Staniey A Privacy, Crime and Termor (Butierwortha, 2005) st 326-333



74, There may be exceptional circumstances In which a Federal Cournt judge
may wish o appont an amicus cuwiae in order 10 provide assistance in a certificate
case, but Dawson J. did not err in refusing 10 do S0 in this case,

C. SECTION 79 OF IRPA DOES NOT VIOLATE SECTION 7 OF THE CHARTER

75. Section 76 of IRPA enables a person, other than a Convention refugee or
protecied person, 1o have a Pre-Removal Risk Assessment, under s 112(1),
determine whether the risk to the applicant i so great that the applicant should not be
removed from Canada. ™ As a result of a separate process, Convention refugees or
protected persons who are aleged to constitute a danger to the securty of Canada
obtain a risk assessment pursuant 10 8.115(2) of IRPA. The risk assessment balances
the risk 1o the Convention refugee of being deporied against the danger that the refugee
allegedly constitules 10 the securty of Canada. The assessment is done in accordance
with this Court's judgment in Suresh,

* Acpelant's Record, st 54, para. 26
B RPA suprs note 5.5 87(1)
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76, Section 7% has no appication to Harkat's case since, on the basis of
sections 112 and 115, a Convention refuges is not entitied 1o make an appication for
suspension of the Federal Court's consideration of the certificate.™ Ignoring the
statutory scheme, Harkat atlempted to make such an application. After a careful
consideration of the statutory scheme, Dawson J. determined that he was not entitied 1o
make such an applcation. Dawson J.'s decision was upheld by the Federal Court of
Appeal The Court determined that, as a Convention refugee, Harkal was already a
protecied person. Accordingly, he was not entitied 10 apply for protection pursuant 1o
5.112(1). Furthermore, there was no benefit for Markat to make such an application.*
Harkat &id not seek aave 10 appeal the Federal Cowrt of Appeal’'s decision that as 8
protecied person he was not entitied to apply for protection under 5. 112(1) of IRPA.

77. Harkat has not been prejudiced by his inabilty to make an appicabon for
protection under 5. 112(1) of IRPA. As a Convention refugee, he already has the status
of 8 protecied person as a result of the statutory scheme ™

78. Section 78 of IRFPA has no appication 1o Harkat's case and, accordingly,
this Cowrt is being asked 10 decide the constitutionality of .75 in the abstract. This
Court should continue 1o folow B3 jursprudence that indicates the Court wil not decide
constitutional issues which cnly arise in the abstract”’

D. SECTION 80 OF IRPA DOES NOT VIOLATE SECTION 7 OF THE CHARTER

79, Under 5. 80, the designated judge must determine the reascnableness of
the security cenificale and whether the decsion on the applicaton for protection s
lawfully made. In Suresh, this Court determined that a standard of reasonable grounds
1o belleve under the former immigration Actf was not vague or overly broad.

™ i, ss. 79 112(1), 115(1)
* o ss. 96(2), 112(9), 1134d), 1151), immgration and Refugee Frofection Rogutations, SORZ002-
7.8 174, Appelant’s Record, ot 41, paras. 2-3.
IRPA, supve note 5, 34 B5(2), 97(1).
¥ Be? ExprossViy Umited Partnership v. Rex, [2002] 2 S.CR. $50. 2002 SCC 42 at 588, para. 58 [cited to
S CR) Oemscn v. Onterio (Aliery Gosernl), [1900) 2 SCR. 1088 a2 1000, Moysa v. Abects (Ladour
Relatons Board). [1865] 1 SCR. 1572 at 1580,



Furthermore, this Cowrt recently affirmed a reasonable grounds 10 bobeve standard for
POrsons who are alleged to be inadmissible to Canada based on the fact that they have
commitied war crimes O crimes against humanity,*

80. The judge’s determination as 10 whather the decision on the apphcation foe
profection is lawful is based upon the faciors set out In 5. 18.1(4) of the Federal Courts
Act™ Brown and Evans, in their seminal book, Judicial Review of Administrative
Action, point out that the Federal Cowrts Act, by the language used in s. 18.1(4), has
expanded the traditional scope of judicial review. "™

81, The designated judge conducts a review of the security certificate 1o
determine whether it is reasonable. In the event that it is not reasonable, the certificate
i5 quashed """ Federal Court judges have held that the judge's determination as 1o the
reasonableness of the centficate is a form of judicial review.'™ Secticn 80(3) of IRPA
contans a privatve clause preciuding any appeal or further judicial review, This Coun
has held that appeals are statulory and it is not a principle of fundamental justice that a
decision is subject 1o an appeal.™

a2 The principles of funcamental justice do not decree that Harkat receive
more than one judicial review. In Ahani v. Canada, Madam Justice McGillis held that
the princples of fundamental justice were not viclated by the fact that Ahani did not
receive more than one judicial review."™ Justice McGills' decision was adopted in its
entirety by the Federal Court of Appeal. This Court denied leave to appeal.

83 Harkat has not demonstrated that s. 80 of IRPA violates 5 7 of the
Charter. The principles of funcamental justice do not dictate that Harkal receive a

" Suresh, supes note 27 at $1, para. 90; 55, pars. U3, Magesen v Canade (Minister of Cltirenshg and
immigration), [2005] 2 S C R 100, 2008 SCC 40 at para. 115 [cted 9 SCR)
™ IRPA. supra note 5, 55 TH2), 8O,
" Donaid J. M. Brown and the Mon. J. M. Evans, Juion! Review of Adminisirative Action (Tonsne:
mex o Chagter 18.p. &
IRFA, supea ncte 5. 5. B(2).
"= Jebalah (Re), 2001 FCT 1287 & para. 40,
" Canads (Minister of Caizenship and immigration) v. Tobksss, (1997] 3 SC.R. 391 at 412, pars. 48
Yourtossis v. MN.R, [1903]2SCR. £ o 70-71; R v. Metzer, [1989) 1 SCR. 1704 at 1773,
Abanv'y. Canacts, (1565). 100 F. TR 261 at 278, parss. 45-40. (1990), affvmed 201 NAL 233 (F C A ),
leave 10 appeal 10 SC.C damissed [1907]2SCR v.
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pdicial review apart from the cesignated judge's delerminstion as 10 the
reascnableness of the security certficate. Moreover, Parlament intended the security
cenificale process 10 be expeditious and was entited, in furtherance of that goal, o
provide that the designated judge's determination as to the validity of the security
cenificate is not subject 10 appaal. In Chiareli, this Court staled that “it was open to
Pariament not to provide for an appeal in cases involving sanous security interests” ">

E. SECTION 1 OF THE CHARTER

84 This Court has noted that it wil be rare for a violation of the principles of
fundamental justice 10 be justified under 8. 1 of the Charter.”™ In Re B.C. Motor Vehicle
Act, Lamer J. stated that a breach of 5. 7 will be saved under 5. 1 "only In cases arising
out of exceptional conditions, such &s natural disasters, the cutbreak of war, epidemics
and the ke '" The exampies given by Justice Lamer are not determinative of all the
circumstances when a . 7 braach will be saved under 8. 1, but rather, are lustrative of
the stringent standard which this Court will apply In determining whether a breach of 8. 7
can be saved.

85. In R v. Shape,'™ McLachiin C.J.C. stated, “Section 1 of the Charter
belies the suggestion that any Charfer right is 50 absolute that imes on 2 can never be
Justfied.” In Dagenais,'™ this Court said that the Charter imerpretation must avoid “a
heararchical appeoach to rnghts which places some over others”.

85, This Court's jJursprudence has indicated that societal interests are not a
free-standing right under s. 7 of the Charfer.'"” if a breach of s. 7 can only be justified in
circumstances tantamount 10 8 natural disasier, war or epidemic, this approach wil
sound the death knell for a consideration of societal interests. In such circumstances,
the celcate balanca between 8. 7 and 5.1 will have been fundamentally altered.

'™ Chiarol, supra note 41 at 741,

"™ Listed States v Surms, [2007] 1 SCR 283, 2009 SCC 7 ot 357, para. 133 [cted 10 SC.R)

"' R B.C. Motor Viohicke Act, [1985] 2 S.C R 438 at 518, New Srusswick (Minider of Hoath and

er G(J) 1965 ISC.R &5 at 52, pann. 99,

2 . Sharpe. [2001] 1 S.CR. 45, 2001 SCC 2 at 95, para. 80 (cted o SCR)
Dagenass, supra note 35 wt 877.

" Maimo-Levine, supra note 28 at para 66,
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a87. Harkat reders (o the fact that in some cases, claims of a national security
inmerest have been improperly used as a cloak 10 protect governments from the court
exammning illegal activity. This Court dealt with a similar argument in R v. Keegsira,
where Dickson C.J.C., writing for the majority of the Court, stated:

In thes regard, & number of incidents are cted where authorities appear 1o
have been over-zealous in thelr interpretation of the law, inciuding the
amest of indmviduals distributing pamphiets admonishing Amencans 10
leave the country and the temporary hoki-up at the border of a film entitied
Nealzon Mandele and Saimon Rushde’s novel Saltanic Verses. . ..

.. The possbiity of dlecal police harassment clearly has minimal bearing
on the proportionality of hate propaganda legisiation to legiimate
pamotmmumhmmmummmm

can be rejecied.

88 A consideration of whether sections 78 through 80 are demonstratively
ustified under . 1 of the Charfer must take into account the different objectives
between /RPA and the former immigration Act. Secticn 3(1) of IRFPA provides that the
objectves of the Act with respect to immigration are (h) to protect the health and safety
of Canadians and to maintain the security of Canadan scciety. Similarly, s. 3(1)()
provides that one of the objecoves of the Acf is 10 promote intermnational Justice and
securty by fosterng respect for human rights and by denying access to Canadian
terrifory to persons who are criminais or security risks.

9. In Meclovarsk, this Court indicated that “the cbyactives as expressaed in the
IRPA indicale an intent to prioritize security”, saying “this marks a change from the
focus In the predecessor statute which emphasized the successful integration of
applicants more than security..,”.''?

80. Section 1 s 0 be applled fiexibly having regard to the polcy
considerations inharent in the factual and social context of each case. In this case, the

State s not the single antagonist of the individual. Rather, the Court s required %

""" R v Keogstra, [1990] 3 SCR. 697 at 783 [Keegste]l Anpeliasrs Recond, ot 54-55 parn 28, Ses
mwmmndm, 172
Medoverskl scpva note 28 ot pars. 10,
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balance the competing claims of Harkat against the interest of individuals 10 be free
against threat of assassination and terrorist activity.'"?

i Pressing and Substantial Objectives

" Secton 78 promotes the following goals:

n

"

()

(iv)

v)

W)

(vii)

to foster reciprocal co-operation between States with respect to the
avalabiity of information obtained in confidence from foreign
govemments of instutions;

1o ensure that Canada continues 1o receive information from foreign
govemments and institutions which it would ctherwise not recetve #
such information was disclosed to counsel or persons who are the

subject of a security certificate;"™

10 protect aganst the insdvertent disclosure of information the
release of which woulkd be detrimental %0 national security or the

safety of any person;

to prevent lerrorists of persons who are otherwise a danger 10 the
security of Canada from taking steps to frustrate ongorg
inteligence investigations realizing they are under survedlance '
o prevert an “informed reader”, that s, members of an
organization under investigation from gleaning information about

the subjects of the investigation, methodoiogy of investigation and
sources of information;

%0 prevent such an “informed reader” from ascertaining what is or s
not under rvestigation at any given time,' "

to ensure that information pertaining to the admissibiity of terrorists
or others who pose a danger 10 the security of Canada is based on
the best evidentiary record available s0 8s 10 maximize the search
for the truth;"™

™ Makmo-Levine, zupra note 28 ot 627, para. 96. ALJR MacOonakt e, v, Canada (Atiomey Genwad,
{1986] 3SCR 190 ¢ 330, parn. 132 [RJ R-MecDonsty
™ Ruby. supes ot note 31
" Anpoliant's Record, st 124, par. 85
" Appelant’s Record, a 124, paras. 86-87. Heavie v. Canad (Securily Infeligence Review Commities),
{1996] 2 F C. 220 (T.D) # 242-243, paras. 28-31,

Sere Qud, supra note 72 ot para. 77,
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{vii) 1o prevent Canada from becoming a safe haven for terronsts and

others who constitge @ danger o the secury of Canada;'™

(ix) 10 mantan pudkc confidence in the integrity of the Immigraton
sysiem by ensuring that it does not afford access 10 termonsts and

others who are a danger to national security. "

The protection of confidential security inteligence information and human
sources of information is necessary given the ever-present terronst threat and the
adaptabilty of ferrorist organizations. In this regard, the Report of the Inguiry into

Australian Intedigence Agencies states:

Austraia’s Inteligence needs are dynamic, reflecting rapid global
transformation. Just as eccnomic globalsation was a feature of the last

The numercus recent attacks on western targets underiine the emergence
of lslamic extremist terrcrism as the major threat to Australia’s securfty in
the first decade of the twenty-first century. The threat is serous and
enduwring. The level of organzation and support for lslamic terronst

' Sums. sepve note 106 at 334, pars. 43, Kindler v. Caneds (Minister of Justce), [1861]2 SCR. TTe ot
Kincter] Suresh v. MC.L |2000] 2 F C. 582 (C.A) at 651, para. 105,

[
s‘m. supra note 5. 55, J{1XN), (0. Xig) (h): Suwesh v MC.L, D4 at 861, para 105,

"= Raport of the Lnguiry o Austraian

Apancies, supe note 1, at 10-11, See aiso Thiry

litokgence
Repovt of he UN Secunty Councll Commitiee, Supra nole 42
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93 Canada has boen named as a lerrorist target by Osama bin Laden, '
Jack Hooper, the Assistant Director of Operations, the Canadian Security Inteligance
Service, outined the threat Canada faces before the Arar Commission:

Any country that doesnt accept the al-Qaeda ideclogy is considered an
enemy. | think with that template & should come as no surprise to
anybody that al-Caeda represents the number one securtty threat that my
senvico 5 curently dealing with.

To this point in time, Canadians have been kiled or injured in temorst
attacks by virtue of their being in the wrong place at the wrong time. Bt
since al-Qaeda has crectly threatened Canada, 8s Me, Elcock has said, &
5 likely a question of not f, but when Canadians and Canadan interests

are cirectly targeted by al-Qaeda.

Canada, by wriue of its aggressive legal acticns against al-Qaeda
operatives and its commitment of forces to Afghanistan has also been
directly cited by Osama bin Laden on beha¥ of al-Qaeda as a target for
terrorists attacks.

If you consider all of the nations Isted there, Canada is the only nation
that to this point has not been attacked by al-Oaeda. One of the things
that those of us who have worked in the organzation for some time say
that al-Qaeda is an organization that keeps its promises. It does not make
idle threats. VWhen it threatens, 2 tends to execule.

"'emmou'unummmmcmw. The Natiooal Post, (July 14, 2005),
Al

@ The Commission of Inguiry indo the Acticns of the Canadian Oficials in Relsticn 10 Maber A Juse
22 2004, 8t AT5-45, See akso Third Raport of the UN Secunty Councll CommiToe, supvo note 42 at &
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aa These pressing and substantial objectives are sufficently important to
justéy a limitation of 5. 7 rights, are rationally reiated 10 the objective and are consistent
with the values of a “free and democratic socety”. Ths Court has heid that the rational
connection test is not “particularly onerous” and is met when there is "3 Ink or nexus
based on and In accordance with reason, between the measures enacted and the
legisiative cbjective™'™ Section 78 advances the legisiative objectives and meets the
ratonaity test.

95, Ths Count in Sieght Communications held that the prncples of
infernational law can be used to justfy restrictions on a Charter right or freedom.'™ The
International Covenant on Ol and Foltical Rights (PICCPR™) provides for two
Instances of 8 imitation of a nght for reasons of national security. Articles 13 and 14 of
the ICCPR both confer specific rnghts which may be departed from where compeding
reasons of national security exist.  For example, Article 13 s designed 10 protect kwful
ashens against arbitrary expuisions from the termtory of a state party. Lawdul aliens
however may be denied an opportunity 1o appeal thek expuision and an emBiament 10
review by a compelent authorty where there are compeling reasons of national
security. Similarly, Article 14 ensures the propéer administration of justice and uphoids a
series of individual ghts inciuding, inter alia, the right 1o equality before the courts and
tribunals and the right to a fair and public hearing by a competent, independent and
impartial tribunal. At the same tme, Article 14 also acknowledges that courts have the
power to exclude the public for certain reasons including, inder ala, reasons of morals,
public order or national security in a democratic society. ™

" Yrocuk v, frtish Columbis (Afiovney Ganeral), [2003] 1 SCR. 835, 2003 SCC 34 o 850, pama. 34,
Lo Sisters Book and At Emporium v. Canad (Misister of Justics), [2000]2 SCR 1120 8t 1238, per
WJ.:mnu 183 and 194 1(1)(c) of e Crmingl Codde, sapve note 87 at 1195

'™ Slaipht Communications, supv, note 2§ at 10651057,

' Jntermational Covenant on Cw and Polica) Riphés, 10 December 1068 90 UNT.S 171, ans. 13-4,
On;\u‘l’.a 1978 No. 47, 6 1L M. 365 (emered into force 23 March 1976, accession by Canada 19 May
1970)



li.  Rational Connection

96, Sections 78 through 80 of IRPA have a rational connection 10 thes
compeling objectives. It is reasonable to conclude that these provisions prevent great
harm to Canada's secunty,

87 This Court has recognized that the courts must allow Parliament “a maegi.
of appreciation” in taioring the cbjective. In Newfoundland (Treasury Boerd) v
N.APE. Binree J., writing for the Court, stated:

Thirdly, the Oakes” lest recognizes that in certain types of decisions there
may be no obviously correct or obviously wrong solution, but a range of
options each with its advantages and dsadvantages. Governments act as
they think proper within a range of reasonable alternatives, and the Court
acknowlodged In M v. H supva, at pars. 78, that “the role of the
legisiature cemands deference from the courts to those types of polcy
decisions that the legislatre is best placed to make”.'™®

98. In centain cases, the 8. 1 test can be demonstrated by applying commor
sense and logic. This Court has acknowledged that the sublect matter may be
sufficiently complex that it is difficult %0 measure the effectiveness of Parliament’
objective. The effectiveness of legisiation dealing with protection of confidential security
information is sufficiently complex that it does not lead 10 a precise evaluation. '™

ji.  Minimal Impairment

89. Harkat acknowiedges that the objectives of sections 78 through 80 of
IRFPA are sufficiently imponarnt to warrant overriding a constitutionally protected right o
freedom and that the provisions rationally advance the objectives Pariament seeks o
achieve. Harkat argues that the legisiation cannot be reasonably characterized as |
minimal imparment of Charter rights or freedoms.

* Newtoundiend (Treasary Board) v NAPE  [2004) 3 $.CR. 381, 2004 SCC 66 at paras. B384
[NewEuncisnd (Treasury Bcard) oted 10 SC.R I RAR-MacDosakl suprs note 113 at 330-332. inman Toy
Limted v. Quabec (Acvmey Geners), [1685] 1 SCR 827 »t 656

¥ Marper v. Canada (Aiomey General), [2004] 1 S.C R 827, 2004 SCC 33 at para. 78 [Mavper clied o
SCR | RJR-MecOonald, supro note 111 at 333, para. 137,
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100 Parlament 5 not requred 1o use the least restrictive altemabive 1o achieve
s objectve. Legisiation is not unconstitutional merely becausae the Court can concaive
of a jess intrusive meaasure which will parmit the government 1o “achieve 85 objective
with fewer detrimental effects on the freedom”."*

vi.  Eroportionality of Effects

101. The saltary effects of s. 78 exceed the harmful effects of the
logisiation.'™ Canada has a vital Interest in promoting reciprocal cooperation between
countries to reduce the manifest evil of terronsm. Section 78 furthers the crucal goal of
maintaining the security of Canadian society and has a salutary purpose of assisting the
government in denying access 1o persons who conslitle a danger 10 national
security.'™ Section 78 heips to ensure that Canada does not become a safe haven for
terrorists who could operate more freely ¥ the state did not have access 1o credible
sensive securlly inteligence information.  The Repart of the Special Senate Commitiee
on Securily and Infeligance noted the iNncZeasing CoOPeration between 1eTornsts and
drug traffickers.  Simdar concems were expressed by Justice Cory in Pushpanathan v.
Canade (M.C.1)."'

102. The Respondents rely upon the objectives set out in paragraph 91 of ther
factum. The provisions are carefully tadored to provide a fair procedure, while ensunng
that parsons who are a danger 10 the security of Canada co not find refuge in Canada.
The provisions also promote finalty by ensuring that persons who constitule a danger to

" Redarncce o 53 193 s0d 198 1/ 1)c). supva note 87 & 1196, RJR -MacOonadkd, supen sote 113
342, para. 60, per McLachin J; Havper, D atpaa. 110 R v Butler, [1962] 1 SCR. 452 at 508

E!wn’wymmmnuumu

N RPA, supra note 5, 55, X100 2)N); Swrosh, supra note 27 at 12, para. 3; Bums, supra note 106
pars. 37, Unted States of Amevica v. Cotrond, [1508]) 1 SC R 1469 ot parss. 27-28. Kinder, supes nole
118 ot paras. 158 160,

W Pushpansthan v. Canada (Minister of Cazenshep and immigration, {1908 1 SC R 582

o 2084 . [1908]) 1 SCR 1222. The Raport of the Specisd Sanste Comnitiee 00 Security snd
infeligonce, Leg. (January 1509 m 5.
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the securty of Canada cannot pursue a muitpicity of appeals. The provisions are
rational and the means chosen 10 achieve the object are proportional 10 the objective
and effect of the law. The provisions do not go beyond what 5 necessary 10 protect
individuals and organizations against terrorists and others who constitute a danger to
the security of Canada. '™

103. This Court has heid that the values embodied in a “free and democratic
sockety” are the ultimate 1uchsione against which limits on Charter rights and freedoms
are measured. Respect for the inherent dignity of the human person, commitment to
socal justice and equality are an essential component of the core values of a free and
democratic society.'™ Temorsts and members of terrorist organizations target
individuals and groups for persecution and murder and undermine the rule of law. This
Court has recognzed that the rie of law Is "a fundamental postulate of our
constitusional structure” that kes at “the root of our system of government™.™

104 Terronsts viciate the vales reflected in the Charter. Parlament’s decision
as fo what is necessary to combat the manifest evil of ferrorism is, as this Court noted in
Suresh, emtied 10 a high degree of deference.'™ Deference s particularly appropriate
when measuring a final justification for imits on rights and freedoms on the basis of
values embodied in 8 free and democratic society.

F. REMEDY

108, In the event, this Court finds that the legisiation Is unconstitutional, the
appropriate remedy would be for the Court 10 grant a suspended declarstion of invakdity
for @ period of 12 months, "™

"R v, Heywood [1994]) 3 SCR. 781 st 792-140,
"R v. Oskes, [1985] 1 SC.R. 903 at 135, Keegstra, sugva note 111 at 755-757; Egan v. Canads,
1065] 2 SCR 513 ot 843, Leown v Quebec (Afomey Genersd), [1857] 3 S C R 565 a2 007

Reforonce re Secesson of Quedec. [1998) 2 SCR. 217 ot pama. 70, Ronceredl v. Dupieasa, [1959)
SCR 121, & 162, Brtish Columbia v. Impenial Tobacco Canady L1, [2006] 2 SCR 478, 2006 S5CC 49

q-msr.
mwmmvuuﬁm 2-X.
Schachier v. Conoda, [195Q] 2 SC R 879 a2 T00-T08
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PART IV -COSTS
106. The Respondents request costs of this appeal if & s dismissed. The order
granting leave 10 appeal awarded Harkat costs of the application for laave in any event

of the cause, not as Harkat suggests, costs of the appeal itself in any event. Even #
Harkat is successful on this appeal, solicitor-client costs are inappropriate. '’

PART V - NATURE OF ORDERS SOUGHT

107 The Respondents request that the first stated constitutional question be
answered as "no” and, if necessary, that the second question regarding section 1 be
answered as “yes”

108, The Respondents reques! that the appeal be dismissed with costs,

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto this  3rd  day of May 2006.

pgg— S E -

Counsel for the Respondents Counsel for the Respondents Counsel for the Respondents

" Appelont's Record. ot 155, Yousg v. Young, [1993] 4 SCR 3 a2 134, Mackin v, New Srusmswick

{Mnistor of Finance): Rice v. New Brunswick, [2002] 1 SC R 405 2002 SCC 13 at paras. 85-87; Saker

;7wa:~udcnmmwm. [1969] 2 SCR 817 ot para. 77, Surosh. supve rote
at para. 131
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PART VIl - STATUTES RELIED ON

Canadian Charter of Rights and Freedoms, Enacted as Schedule B to the
Canada Act 1982 (U K.) 1982, ¢c.11, ss. 6(1)

6. (1) Tout citoyen canadien a le droit
de demeurer au Canada, dy entrer ou
d'en sortir.

and

Protection Act, 5.C, 2001, ¢.27, ss. 3(1)(h), 3(1KI),

Immigration Refugee
3(2)g), 3(2)(h), 19, 34(1)(c), 34{1)(f), 45(b), 45(c), 46(1)(c), 78, 79, B0, 95(2),

97(1), 112(1), 113(d), 118(1)

3. (1) The objectives of this Act with
respect o immigration are

(M) to protect the health and safety of
Canadians and 1o mantain the
security of Canadian society,

mmmmw
and security by fostering respect for
human rights and by denying access
to Canadian teritory to persons who
8re crminals or sacurity risks. and

3. (1) En matiére dimmigration, la
présente lol a pour cbjet :

) de protéger ka sanié des
Canadiens et de garantir leur
sécurité;

i) de promouvoir, & léchelle
niernationale, a justice et la séounté
par le respect des droits de la
personne et l'interdiction de termioire
Sux personnes qui sont des cnminels
ou constituent un danger pour la
sécuré,; ...




3. (2) The objectves of this Act with
respect 1o refugees are

(g) to protect the health and safety
of Canadians and 1o maintain the

security of Canadian society; and

(h) 10 promote intemational justice
and security by denying access to
Canadian territory 10 parnsons,
including refugee claimants, who are
security risks or serious criminals.

3. (2) S'agissant des réfugkes, la
présente ol a pour objet :

g) de protéger fa sanié des
Canadiens et de garantic leur
sécurité;

h) de promowvor, & l'échele
nernationale, la sécurité ot la justica
par 'mteedichion du 1aritoire aux
personnes et demandewrs d'asie qui
sont de grands crimnels oy
constituent un danger pour la
SACUMS,

19. (1) Every Canadian citizen within
the meaning of the Cltizenship Act and
avery person regeterad as an Indian
under the indian Act has the right to
enter and remain in Canada in
accordance with this Act, and an officer
shall allow the person to enter Canada
# satisfied following an examination on
their entry that the person is a citizen
of registered Incian.

(2) An officer shail allow a
permanent resident to enter Canada if
satisfied folowing an examination on
their entry that they have that status.

19. (1) Tout citoyen canadien, au
sans do la Lov sur fa clloyenneds, et
10ule parsonne inscrite comme Indien,
en vertu de 1a Lol sur les Inckens, a e
drot d'entrer au Canada et d'y
séjoumer conformément & ia présente
ioi; 'agent e laisse entrer sur preuve,
Ia sute d'un contrdle fait & son armvée,
o8 538 quaits,

{2) U'agent lasse entrer au Canada
le résident permanent sur preuve, &
suite d'un contrile fakt & son amivée,
quil a co statut.

34. (1) A permanent resident or a
foreign national s iInadmissible on
security grounds for

34. (1) Emportent interdiction de
terntoke pour raison de sécurté les
faits susvants




(¢) engaging in terrorsm C) s livrer Su terrorisme,

(/) being a member of an f) &tre membee d'une ceganisation

organization that there are dont il y a des motfs raisonnables

reasonable grounds to beleve de crore qu'elle est, a ébé cu sera
engages, has engaged or will lauteur d'un acte visé aux alinéas
engage n acts referred 1o in a), b) ou ¢).

paragraph (a), (b) or (¢}

45. The Immigration Division, at the 45, Aprés avoir procédé & une
conclusion of an admissibilty hearing, | enquite, la Section de limmigration
shall make one of the following rend ledle des décisions suvantes |
decisions:

(b) grant permanent resident status
of temporary resident status %0 a
foreign national £ & s satisfled that
the foreign national meets the
requiremants of this Act,

() authorize a permanent resident
or a foreign naticnal, with or without
condiions, to enter Canada for
further examination; or ...

b) octroyer & Nétranger le statut de
résident permanent ou temporaire
sur preuve qu'll se conforme & la

présente lok;

¢) autoriser le résident permanent ou
Fétranger & entreér, avec ou sans
conditions, au Canada pour contrile
complémentaire; ..

46. (1) A person loses permanent
resident status

(¢) when a removal order made
89ainst them comes into force; or

46. (1) Emportent perte du statut de
résident permanent les fals suivants |

¢) la prise d'effet de a mesure de
renvol;




78. The foliowing provisions govem
the delermination:

(a) the judge shall hear the matter;

{b) the judge shall ensure the
confidentiality of the informaton on
which the cenificale 8 based and of
any other evidancs that may be
provided 10 the judge i, in the
opinion of the judge, its disciosure
would be injurious to national
sacurty of 10 the safety of any
poarson,

(c) the judge shall deal with al
matters as informally and
expeditiously as the circumstances
and considerations of fairness and
(@) the pdge shal examne the
information and any other evidence
in private within seven cays afer the
referral of the certficase for

| ination:

(@) on each request of the Minister
or the Minister of Public Safety and
Emergency Preparecness mace at
any tme cunng the proceedings, the
pdge shall hear all or pan of the
information or avidencs in the
absence of the parmanéent resident
of the foreign national named in the
cavtificate and their counsel i, in the
opinion of the judge, its disclosure
would be ingunous to natonal
security o to the safety of any
parson;

() the information or evidence
gescrived In paragraph ( @) shal ba
returned to the Minister and the

78. Les régles suivantes s'applguent

& l'affaire -

8) le juge entend I'aflaire;

b) e juge est tenu de garantr la
confidentialing des rensesgnements
justifiant le centificat et des autres
dléments de preuve qui pourralent
Iui &tre communiqués et dont ka
divuigation porterait atteime, salon
I, & la sécurité nationale ou & la
sécurté d'autrui,

¢) il procéde, dans &a mesure ol les
circonstances et les considérations
d'équité et de justice naturelle le
permetient, sans formalisme et selon
la procédure expéditive;

o) il examine, dans les sapl jours
suivant le dépdt du cectifical et & huis
clos, les renseignaments et autres
éléments de preuve;

@) & chaque demande d'un ministre,
i examine, en l'absance du résident
permanant ou de étranger &t de son
consed, 10Ut ou partie des
renseignements ou autres éléments
de preuve dont la
porierait attere, salon il 4 la
sécunté nationale ou & ks sécurité

d autrui,

f) ces renseignemants ou édments
de preuve doivent tre remis aux
minsires et ne pauvent sanvir de
fondement & l'affaire soit sl e juge
décde qu'ils ne sont pas panents
ou, l'élant, devraient faire parie du
résumé, soit en cas de retrait de la
demande;
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withdrawn or if the judge determines
that the information or evidence is
not relevant or, if it is relevant, that it
should be part of the summary;

(@) the irformation or avidence
descrived in paragraph (e) shail not
be induded in the summary but may
be considered by the judge in

iding whether the certificate is
reascnable f the judge determines
that the information or evidence s
redevant but that s disclosure would
be imjuricus 1o national security or %o
the safety of any person,

{h) the judge shall provide the

mmmmwau
judge would be injurious o national
security or %o the safety of any
pearson if disclosed;

(/) the judge shall provide the
permanent resident or the foreign

ophbndthow im
aven If it Is inadmissidie in a court of
law, and may base the decison on
that evidance.

g) si le juge décide qu'ils sont
pertinents, mais que leur dvuigation
porterait atteinte & la sécurité
nationale cu @ celle d'autrul, is ne
peuvent fare partie du résumé, mais
peuvent servir de fondement
laffaire;

h) le juge fournit au résident
permanent ou & l'étranger, afin de ki
permetire d'étre suffisamment
informé des cicconstances ayant
donné keu au certificat, un résumé
de & preuve ne comportant aucun
élément dont la divuigation porterait
atteinte, selon ki, 3 a sécurité
natonale ou 3 la séourté dautrui,

i) il donne au résident permanant ou
A l'étranger la possidiitd o' dre
entendy sur I'mtecdiction de termtore
e visant.

/) il peut recevor et admettre en
préeuve 1out élément guil estime Utie
— mbme inadmissibie en fustion —

et peut fonder 5a GCISION Sur caku-

i,




79. (1) On the request of the
Minister, the permanent resident or the
focoign national. a judge shall suspend
8 proceeding with respect to a
certificate n order for the Minster %o
decide an apphication for protection
made under subsaction 112(1)

(2) ¥ a proceeding is suspended
under subsection (1) and the
application for protection is decided,
the Minister shall give notice of the
decision 1o the permanent resident or
the foreign national and 1o the judge,
the judge shall resume the proceeding
and the judge shall review the
iawfuiness of the decision of the
Minister, taking inlo account the
grounds referred 1o in subsection
18.1(4) of the Federal Couwrts Act.

79. (1) Le jge suspend laffaire, & a
demande du résident parmanent, de
l'étranger ou du minstre, pour
permettre 4 ca demier de disposer
dune demande de protection visée au
paragraphe 112(1).

(2) Le ministre notifie sa décision sur la
demande de protection au résdent
permanent ou & N&ranger ¢t au juge,
lequel reprend laffaire et contrdle la

ibgaité de la décision, compte lenu des
motifs visés au paragraphe 18.1(4) de
la Lof sur los Cours fédérales.

80. (1) The judge shall, on the basis
of the information and evidence
available, determine whether the
certficate is reasonable and whether
the decision on the application for
protection, if any, is lawfully made.

(2) The judge shall guash a
canficate if the jucdge is of the cpinion
that & is not reascnable. if the judge
does not quash the certificate but
determines that the decision on the
appication for protection is not awfuly
made, the judge shall quash the
decision and suspend the procaeding
to allow the Mirister 10 make a decsion
on the application for protection.

(3) The determination of the judge is
final and may not be appealed of
judicially reviewed.

80. (1) Le juge décide du caractire
rasonnable du cenificat e, le cas
échéart, de la Mgalité de la décsion
du ministre, compte tenu des

renseignements &L autres dlbments de
preuve dont il dspose.

(2) Il annule le certficat dont i ne
peut conclure qu'l est raisonnable, si
Fannuiation ne vise que la décision du
ministre il suspend lNaffare pour
permetire au ministre de statuer sur
celde-ci.

(3) La décsion du juge est dédnitive
et n‘est pas susceptible d'appel ou de
contrdle judiciaire.




95. (2) A protected person is a
person on whom refugee protection s
conderred under subsaction (1), and
whose claim or application has not
subsaquently been deamed 10 be
regecied under subsection 108(3),
109(3) or 114(4).

95. (2) Est appelée perscnne
protégde ia personne a qui I'asile est
conféed et dont la demande n'est pas
ensuite réputde repetde au titre ces
paragraphes 108(3), 109(3) cu 114(4).

97. (1) A person in need of
protection is a person in Canada
whose removal 10 their country of
countres of naticnailty or, If they do
not have 8 country of nationaity, their
country of former habitual residencs,
woukd subject them personally

(@) to a danger, befleved on
substantial grounds to exist, of
torture within the meaning of Article
1 of the Convention Against Torture,
or

(b) 1o & nsk %o their ife or 10 a nsk of
cruel and unusual treatment or

punishment #

() the person is unable or,
because of that risk, urmiling to
avail themsel of the protection of

that country,

(1) he risk would be faced by the
person in overy part of that

country and s not faced generally
by other individuals in or from that

country,

(ii) the risk is not inherent or
incGdental 1o swful sanctions,
unless imposad in disregard of
accepted international standards,
and

97. (1) A quainé de personne a
probéger la personne qus se trouve ay
Canada ot seraft personneliement, par
SON renvel vars 1out pays dont ele a la
nationaité oy, sl elle n'a pas de
nationaité, dans lequed elie avat sa
résdence habituelie, exposée:

&) soit au rsque, sl y 8 des molifs
sérieux de le croire, d'étre soumise &
la forture au sens de l'articke premier
de la Convention contre 1a torture,

b) soft & une menace & sa vie ou au
rsque de traitements ou penes
cruels et inusités dans le cas suivant.

(1) elle ne paut oy, de ce fait, ne
vout s¢ réciamer de la protection

de ce pays,

(ii) elle y est exposée en tout lieu
de ce pays alors que d'autres
perscanes onginaires de ce pays
ou qui $'y trouvent ne le sont
généralement pas,

(i¥) la menace ou b risque ne
résulle pas de sanctions Mgitimes
— sauf celles infligéeas au méprs
des normes internationales — et
inhérents & calles-ci ou
occasionnés par elles,




(v) the nsk is not caused by the
inabiity of that country to provide
adequate health or medical care.

(W) la menace ou le risque ne
résulle pas de I'mcapacité du pays
de fournir des soins médicaux ou
de santé acéquats.

112. (1) A person in Canada, other
than a person referred to in subsection
115(1), may, in accordance with the
regulations, apply to the Minister for
peotection if they are subject to a
remaval order that is in force or are
named in a certificate described in
subsection 77(1).

112. (1) La personne se trouvant au
Canada et qui n'est pas visée au
paragraphe 115(1) pewt, conformément
aux réglements, demander la
profection au ministre si elle est visée
par une mesure de rervol ayant pris
effet ou nommée au certificat visé au

paragraphe 77(1).

113. Consideration of an application
for protection shall be as follows:

() in the case of an apphcant
descrbed in subsection 112(3),
considerabon shall be on the basis of
the factors set out In section 57 and

(1) in the case of an applicant for
protection who is inadmissible on
grounds of sericus criminaltty,
whether they are a danger 1o the
public in Canada, or

{ii) in the cass of any other
applicant, whether the appication
should be refusad because of the
nature and severty of acts
commitied by the applicart or

113. Il est disposé de a demande
comme 4 suit :

d) s'agissant du demandeur visé au
paragraphe 112(3), sur la base des
Sléments mantionnés a 'artice 97
ot d'autre pant ©

Oﬂmmthm

(V) soit, dans le cas de tout autre
demandeur, du fakt que la
demande dewrait éire rejetée en
raison de la nature et de la gravité
de ses actes passés ou du danger
quil consttue pour la sécurité du
Canada.
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118, (1) A protecied person of 8
person who is recognized as a
Convention refugee by another country
10 which the person may be returned
shall not be removed from Canada to a
country where thay would be at risk of
persacution for reasons of race,
refigion, nationalty, membership in a
particular social group or political
opinion o at risk of torture or cruel and
unusual reatmeant or punishment.

115. (1) Ne peut étre renvoyée dans
un pays ol clle risque la persécution
du fait de sa race, de sa religion, de sa
natonalité, de son appartenance 4 un
groupe socal ou 00 585 OpiNIons
politiques, |a torure ou des traitements
ou peines cruels et inusilés, &a
personne prolégde ou la personne dont
il est statué que ia qualté de réfugie ki
a 8% reconnue par un sutre pays vers
lequel elle peut &tre renvoyéde.

Immigration and Refugee Protection Regulations, SOR/2002-227, 5. 174

174. On request, an applhcant shall be
given a copy of the file notes that
record the justfication for the dedsion
on thek application for protection.

174. Copie des notes au Cosser
étayant les motfs de ks décsion sur la
demande de protection est foume ay
demandeur sur demance.




