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 FACTUM OF THE INTERVENER 

 

PART I – CONCISE STATEMENT OF THE FACTS 

 

1. The Criminal Lawyers’ Association (the Intervener) adopts the Facts as set out in the factum 

of the Appellant. 

 

PART II – CONCISE STATEMENT OF THE ISSUES 

2. The issue upon which the Intervener will be making submissions is as follows: 

(a) Does s.7 of the Charter of Rights and Freedoms impose an obligation on CSIS to 



 

 

 

 

preserve the entirety of the fruits of their investigations?  

 

PART III – CONCISE STATEMENT OF ARGUMENT 

 Introduction 

3. The subject of a CSIS investigation can easily become a criminal accused. As an accused, his 

right to disclosure creates a concomitant obligation on the part of both the police and many non-

police agencies to preserve the fruits of their investigations.  The Intervener submits that because 

CSIS investigations concerning national security can, and often do give rise to criminal 

investigations and prosecutions, there is a duty on CSIS to preserve its interview notes, as well as 

any other information that may be relevant to possible future criminal proceedings.  

 

 The Duty of Preservation 

 A.  The Police 

4. It is well established that the s. 7 right to disclosure entitles an accused to production of all 

relevant and non-privileged information within the Crown’s “possession or control” (see, e.g., R. v. 

O’Connor, infra; R. v. Chaplin, infra).  The police are not Crown agents, and during the pre-charge 

stages of a criminal investigation they act independently of the Crown (see R. v. Shirose and 

Campbell, infra, at paras. 27 - 36.)  Nevertheless, even though the Crown, before charges are laid, 

has no formal “control” over material in police investigative files, it is well-established that the 

negligent loss or destruction of relevant material by the police during the pre-charge stage will 

trigger a breach of the accused’s s. 7 right to disclosure once charges are laid.  As Sopinka J. 



 

 

 

 

indicated in R. v. La, infra, “the Crown’s duty to disclose gives rise to an obligation to preserve 

relevant evidence”. The Crown and the police share this duty, at both the pre- and post-charge stages 

of a criminal investigation.  

- R. v. O’Connor [1995] 4 S.C.R. 411 
- R. v. Chaplin [1995] 1 S.C.R. 727 at paras. 20 - 23 
- R. v. Shirose and Campbell [1999] 1 S.C.R. 565 at paras. 27 - 36 
- R. v. La [1997] 2 S.C.R.680 
- R. v. C.(M.H.) [1991] 1 S.C.R. 763 at paras. 27 - 35 
- R. v. L.A.T. (1993), 84 C.C.C. (3d) 90 at p. 94 (Ont. C.A.) 
 
 

 B.             Non-Police Agencies 
 

5. It is also established that an analogous “duty to preserve the fruits of the investigation” 

attaches to certain other state actors.  The precise scope of this duty varies, depending on the nature 

and function of the government agency in question, the agency’s connection to the criminal 

investigation and subsequent prosecution, and its relationship with the police and the Crown, both 

formally and in practice.  For instance, in R. v. Arsenault, infra, the New Brunswick Court of Appeal 

held that video tapes in the possession of the provincial Department of Health and Community 

Services, which had been generated during a joint investigation by the police and H.C.S. personnel, 

fell within the scope of the Crown’s disclosure obligation.  The N.B.C.A. reached a similar 

conclusion in R. v. Blyth, infra, in respect of documents in possession of the provincial Mental 

Health Commission.  Although the Commission was not directly affiliated with the Crown, it was 

party to an inter-departmental “protocol agreement” that required it to report sexual abuse allegations 

to the police, and to cooperate in any resulting investigation.  In R. v. W.(D.D.), infra, Prowse J.A. of 

the B.C. Court of Appeal (dissenting in the result), cited Arsenault and Blyth, and stated in obiter: 

I accept the proposition that Crown agents or departments which are involved in the 
investigation of a criminal case with respect to a particular accused should disclose 



 

 

 

 

documents relating to that investigation to Crown counsel and, as a corollary, that 
Crown counsel should take steps to obtain all such documents from those investigating 
agents and departments of which it is aware. 

 
Prowse J.A. concluded, however, that the government agency at issue in that particular case “ha[d] 

no connection” with the investigation, and that information in its possession thus fell outside the 

scope of the Crown’s disclosure obligations.  The majority did not address this issue. 

- R. v. Arsenault (1994), 93 C.C.C. (3d) 111 at pp. 116-17 (N.B.C.A.) 
- R. v. Blyth (1996), 105 C.C.C. (3d) 378 at p. 380 (N.B.C.A.) 
- R. v. D.D.W. (1997), 114 C.C.C. (3d) 506 at pp. 530-31 (B.C.C.A.) 
- R. v. R.D.L., [1994] A.J. No. 481 (C.A.) 
- R. v. L.(P.S.) (1995), 103 C.C.C. (3d) 341 at p. 355 (B.C.C.A.) 
 

 
6. Even agencies with no direct criminal investigative role sometimes come under a Charter-

based obligation to safeguard relevant information in their possession.  For instance, if an agency has 

a well-established practice of providing information to the Crown at the Crown’s request, this can 

give rise to a concurrent s.7 duty to take reasonable steps to preserve this information until such a 

request is made.  For instance, in R. v. Carosella, supra, this Honourable Court considered the 

question of whether a government-funded crisis centre’s destruction of notes of an interview with a 

sexual assault complainant violated the accused’s s.7 right to disclosure.  The centre was not directly 

involved in the criminal investigation, nor was it part of any government department, and the Crown 

argued, inter alia, that such an agency’s destruction of the notes did not infringe the accused’s s.7 

right to disclosure.  A majority of this Honourable Court disagreed.  Sopinka J., writing for the 

majority, noted: 

Government funding is provided to the Centre pursuant to the terms of a comprehensive 
agreement which requires the Centre, inter alia, to develop a close liaison with local health, 
justice and social service agencies, train and supervise its volunteers, be available for 
consultations with Ministry staff, maintain financial records and statistics for submission to 
the Ministry upon request, maintain program records and submit annually a comprehensive 
report respecting the services provided, and maintain as confidential and secure all material 



 

 

 

 

that is in control of the Centre which is not to be disclosed except where required by law 
[emphasis in original]. 

 
He noted further that the complainant had consented to the disclosure of the notes in question, and 

concluded: 

Given the circumstances, it is clear that the file would have been disclosed to the Crown.  As 
material in the possession of the Crown, only the Stinchcombe standard would have applied. 
 

 
7. Since the Centre had failed to safeguard the notes (indeed, it had deliberately destroyed 

them), the majority concluded that the accused’s s. 7 right to disclosure was infringed (the majority 

also found a s. 7 violation under the abuse of process head).   In effect, Carosella recognizes that 

when the Crown has the practical ability to obtain relevant information from a third party through 

existing “funding” and “liaison” agreements, the information is effectively brought within the 

Crown’s “control”, and the s. 7 right to disclosure is engaged.  As a consequence of this, the third 

party in immediate possession of the information comes under a correlative duty to take reasonable 

steps to preserve the information until it can be shared with the Crown (and, ultimately, disclosed to 

the defence).  As Sopinka J. stated in Carosella (at par. 26), “the entitlement of an accused person to 

production either from the Crown or third parties is a constitutional right” [emphasis added]. 

- R. v. Carosella, [1997] 1 S.C.R. 80 at paras. 26, 56 
 
 
8. When defending its handling of the interview notes, CSIS has repeatedly emphasized that it 

is not a police service, and that its agents are not peace officers.  While this is true, it does not follow 

from this proposition that CSIS has no Charter-based duty to preserve the relevant material it has 

gathered during the course of its own investigation.  It is submitted that CSIS has such a duty, and 

that this duty includes an obligation to preserve the interview notes.  This duty arises from CSIS’s 



 

 

 

 

statutory mandate, its formal agreements with the RCMP concerning information sharing, and the 

policies underlying the s. 7 right to disclosure and right to a fair trial: 

 C. The Role of CSIS 

 (i) CSIS’s enabling statute: 
 
9. Although CSIS is not a police force, s. 19(2)(a) of the CSIS Act gives CSIS a broad statutory 

mandate to disclose information to the police and/or the Crown, “where the information may be used 

in the investigation or prosecution of an alleged contravention of any law of Canada or a province”.  

Accordingly, while CSIS is not a law-enforcement agency per se, Parliament has given it a specific 

statutory mandate to use its investigative powers to assist the police and the Crown in the conduct of 

criminal investigations and prosecutions; 

- Canadian Security Intelligence Service Act, supra, s. 19(2)(a) 

 
(ii) CSIS’s policies regarding disclosure to the RCMP  

.   
10. Notwithstanding the permissive nature of s. 19(s) of the CSIS Act, according to s.6 of OPS-

602 (Disclosure of Security Information or Intelligence) CSIS recognizes that the RCMP has the 

primary responsibility to perform duties assigned to peace officers in relation to any offences in s. 2 

of the Security Offences Act and mandates that CSIS “will disclose to the RCMP, on a timely basis 

or upon specific request, information and intelligence relevant to RCMP responsibilities in relation 

to security offence…”. OPS-602-1 mandates that investigators from CSIS and the RCMP are to meet 

regularly to share information on “major cases where both agencies have a mutual, mandated 

interest”. 

- Affidavit of Iwona Mooney: Exhibits “F” and “G”: Respondent’s Record, Vol. IV, tab 36 
 

 



 

 

 

 

(iii) CSIS’s policies regarding the destruction of notes 
 
11. Pursuant to OPS-217 it is the general policy of CSIS to only preserve information thought to 

be “relevant” in the form of reports. Any information deemed to be irrelevant must be destroyed 

after the preparation of these reports. Because CSIS is primarily concerned with matters that 

compromise national security, information that is not likely to compromise national security runs the 

risk of being destroyed. This will often include information that is exculpsatory of the individual 

who later finds him or herself charged with an offence arising out of a criminal investigation, based 

at least in part on the initial CSIS investigation. 

- Affidavit of Iwona Mooney: Exhibit “J”, supra 
 

 
 
 The Policies Underlying the s. 7 Right to Disclosure and a Fair Trial 
 
12. The underlying principles of Stinchcombe require that CSIS be seen as having a duty to 

preserve material it gathers in its investigations that meet the Stinchcombe relevance standard in 

connection with a parallel criminal investigation.  In Stinchcombe, supra, Sopinka J. stated (at p. 9): 

[T]here is an overriding concern that failure to disclose impedes the ability of the 
accused to make full answer and defence.  This common law right has acquired new 
vigour by virtue of its inclusion in s. 7 of the Canadian Charter of Rights and 
Freedoms as one of the principles of fundamental justice. ... The right to make full 
answer and defence is one of the pillars of criminal justice on which we heavily 
depend to ensure that the innocent are not convicted.  Recent events have 
demonstrated that the erosion of this right due to non-disclosure was an important 
factor in the conviction and incarceration of an innocent person.  In the Royal 
Commission on the Donald Marshall, Jr. Prosecution, Vol. I: Findings and 
Recommendations (1989) ... the commissioners found that prior inconsistent 
statements were not disclosed to the defence.  This was an important contributing 
factor in the miscarriage of justice which occurred ... [citations omitted] 
 
 

 



 

 

 

 

13. As this Honourable Court observed in U.S.A. v. Burns, infra, “[t]he avoidance of 

conviction and punishment of the innocent has long been in the forefront of the ‘basic tenets of our 

legal system’”.  Accordingly, the judiciary bears a “special responsibility ... for the protection of the 

innocent”.  CSIS has been given an investigative mandate that frequently overlaps with the police’s 

mandate to conduct criminal investigations, and it has been given extraordinary statutory powers of 

search and seizure, much more extensive than those possessed by the police.  Accordingly, CSIS will 

regularly come into possession of materials that are relevant to an ongoing criminal investigation - 

including, on occasion, exculpatory material that is critical to the avoidance of a miscarriage of 

justice.  Further, CSIS will often be ill-positioned to assess the significance of this material.  

Consequently, if CSIS were allowed to destroy material known to be relevant, without any 

constitutional constraints, this would inevitably lead to miscarriages of justice in some future 

criminal prosecutions, when the destroyed material turns out to have been vital to the accused’s 

ability to make full answer and defence. The principles of Stinchcombe do not require CSIS to 

disclose privileged materials, including materials protected by “Crown privilege” or public interest 

immunity.  Nevertheless, since these “[r]ules and privileges will yield to the Charter guarantee of a 

fair trial where they stand in the way of an innocent person establishing his or her innocence” (R. v. 

McClure, infra at para. 40), CSIS should be seen as having a duty to preserve even privileged 

material so that the question of disclosure can ultimately be determined by the courts (which may 

find the claim of privilege invalid, or overbroad). Further, the considerations that might lead CSIS to 

claim public interest immunity over certain materials will often disappear over time.  The s. 7 right 

to a fair trial, including the protection of the innocent, requires that relevant but otherwise privileged 

material be preserved by CSIS. 

- R. v. Stinchcombe, [1991] 3 S.C.R. 326  



 

 

 

 

- United States of America v. Burns and Rafay [2001] 1 S.C.R. 283 at paras. 72, 95 
- Royal Commission on the Donald Marshall, Jr. Prosecution, Vol. I: Findings and Recommendations 

(1989), pp. 238, 243 
- R. v. McClure [2001] 1 S.C.R. 445 at para. 40 
- R. v. Leipert [1997] 1 S.C.R. 281 
 

 
14. In this Honourable Court’s recent decision of Charkaoui v. Canada (Citizenship and 

Immigration), [2007] S.C.J. No. 9, the certificate scheme under the Immigration and Refugee 

Protection Act was held to be unconstitutional as, inter alia, a violation of the opportunity of the 

named person to challenge the case made against him. The Intervener submits that insofar as CSIS’s 

investigations form part of the certificate scheme under the act, CSIS has a constitutional obligation 

to preserve any information that may be relevant to the future right of the named person to challenge 

the case against him. 

PART IV - SUBMISSION ON COSTS 

15. The Intervener makes no submissions as to costs. 

 

PART V - ORDER REQUESTED 

16. The Intervener supports the Appellant’s request for a stay of proceedings. 
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