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PART I - THE FACTS

A, Background
1. Terrorism is a reality in the world today. innocent civilians in major European and North

American cities such as New York, Washington, Istanbul, Madrid and London have been
murdered by individuals claiming to act in the name of Islam but whose sinister aim is simply to

destroy human life. Such acts have nbthing to do with the religion of the overwhelming majority of '

Canada’s 600,000 Muslims.

2. Terrorism targets civilians indiscriminately. In every major ferrorist attack, including those on
the United States in 2001, Muslims were among the victims. Canadian Muslims are equally at risk
of being victimized by terrorism as any other Canadian, and are just as fearful of its implications.
Canadian Muslims, like all Canadians, rely on the government to protect them from such risks and
to secure Canada’s borders and ensure public safety. '

3.  Canadian Muslims are loyal to Canada and would do nothing to harm the security of their
fellow Canadians or the peace and tranquillity of this country. Muslims in Canada do not seek o
defend or justify terrorism in any form, and in fact are resoundingly opposed to it.

B. The Interveners

4.  The Canadian Council on Ameriban-lslamic Relations (CAIR-CAN) and the Canadian
Muslim Civil Liberties Association (CMCLA) [the “Interveners”] are national advocacy
organizations committed o anti-discrimination and the advancement of equality for Canadian

Muslims.

5. The Interveners have long supported the government in discharging its duty to protect
Canadians from threats of terrorism or other dangers, both external and internal. On July 21,
2005, CAIR-CAN organized an unprecedented statement by 120 Canadian imams (religious
leaders) denouncing terrorism and discouraging extremism in the Canadian Muslim community.

8.  Notwithstanding the Interveners’ public role advocating for cultural sensitivity towards
Muslims and responsible citizenship by Musiims, CAIR-CAN has been the subject of defamatory
remarks by high-profile media and political figures. It has been forced to publicly defend itself
against spurious aliegations, not one of which has ever been substantiated or sustained. The
damage inflicted by unfounded allegations of “terrorism™ or “extremism” is severe; retractions and
apologies do not erase the pain or the stigma suffered.



7. CAIR-CAN’s experience as an organization is no different from the personal experiences of
many of Canada’s Muslims. As one of Canada’s fastest growing minority communities and the
fargest non-Christian religion, Canadian Muslims have recounted numerous experiences of
unfounded allegations and assumptions being made about them since the terror attacks of
September 11, 2001. The Interveners, as broad-based community organizations, have supported
many Canadian Muslims through these difficult years, and have documented their experiences, as
they have continued to advocate for the need to strike an appropriate balance between security
and rights, in the interest of building a Canada that is both safe and tolerant.

8. CAIR-CAN and CMCLA accept the facts as stated in the Appellants’ facta.

PART I - THE ISSUES
9. These appeals concemn whether sections 33 and 77-85 of the Immigration and Refugee
Protection Act* infringe the Charter of Rights and Freedoms, and whether said breach is
demonstrably justified in a free and democratic society.”

PART lll - ARGUMENT
A. The Broader Social and Political Context Must be Considered
10. Charter claims must be analyzed in the larger social, historical and political context in which
they arise.’ The issues in this case must therefore be examined in the context of the Canadian
social reality, in which selected minority communities have historically been targeté of
discrimination in times of public fear over real or perceived threats to national security. In the

current context, the Musiim community is the target group.

(H The govemment'é response to ferrorism
11.  immediately following September 11, 2001, Canada joined the United States in its “War on
Teror® and unveiled the government’s new anti-terrorism Iegislation."’ The ATA provides wide

1 Immigration and Refugee Protection Act, S.C. 2001, c. 27, entered into force June 20, 2002 (*IRFPA").

2 Canadian Charter of Rights and Freedoms, Part 1 of the Constifution Act, 1982, being Schedule B o the
Canada Act 1982 (U.K.), 1982, c. 11 ("Charter”).

3 UFCW Local 1518 v. K Mart Canada, [1999] 2 S.C.R. 1083 at para. 24, Interveners’ Book of Authorities,
Tab 19.

4 Bill C-36, An Act to amend the Criminal Code, the Officlal Secrets Act, the Canada Evidence Act, the
Proceeds of Crime (Money Laundering) Act and other Acts, and to eniact measures respecting the
registration of charities, in order to combat terrorism 1st Sess., 37th Parl., 2001 (assented to 18 December
2001), §.C. 2001, ¢. 41 (“Anti-tsrrorism Act’ or "ATA").




investigatory powers where “terrorist activity” is suspected, whether directly or indirectly, through
fundraising, facilitating, instructing or harbouring.? Law enforcement agencies are endowed with
the poWer to pre-emptively arrest and detain persons when there are “reasonable grounds fo
suspect” that they are involved in planning an imminent act of terror. Groups for which there are
“reasonable grounds to belleve” that they are involved in terrorism are listed &as “terrorist entities”,
on the basis of secret and often unchallenged intelligence information. Persons can be convicted
of coliateral crimes, such as facilitation,® without proof of criminal intent or knowledge of a terrorist
act. Investigative hearings and secret evidence are also incorporated into the criminal process

where terrorism is alleged.

12. The ATA came into force on December 24, 2001. The IRPA came info force on June 20,
2002, The ATA applies against both citizens and non-Gitizens. In recognition of its limited
emergency function, the ATA includes a clause mandating Its review by a parliamentary
commitiee within three years of coming into force, and its two most intrusive procedures —
preventive arrest and investigative hearings — are subject to a five-year sunset clause.’

13. Rather than using the ATA, the IRPA has been the govemiment's principal teol for identifying
and detaining suspected terrorists.® This creates a highly unreliable method of fracking potential
threats and necessarily results in casting the net far too wide, while failing to provide any real

protection.

14. In the absence of a declaration of war or an emergericy, the use of permanent, non-
emergency provisions that seversly impair individual liberfies poses a serious challenge to the
values of the Charter and ths rule of law.

(i The historical legacy of racism in national secdn'ty faw and policy
15. In 1914, Canada adopted the War Measures Act® This legislation authorized the use of
extraordinary powers in times deemed by the Cabinet to be an emergency. These emergency

5 See Criminal Code, R.S.C. 1985, c. C-46, s. 83.18 ("Code"). :

§ Code, 5. 83.19 provides: “Every one who knowingly facilitates a-terrorist activity is guilty of an indictable
offence” regardless of whether the “facilitator knows that a particular terrorist activity is facilitated™. :
7 Sarah Armstrong, “Does Bill C-36 Need a Sunset Clause?” (2002) 60 U. Toronto Fac. L.Rev. 73 at 74,
Interveners' Book of Authorities, Tab 20.

8 Kent Roach, “Must We Trade Rights for Security? The Choice Between Smart, Harsh, or Proportionate
Security Strategies in Canada and Britain” (2006) 27 Cardozo L. Rev. 2151 at 2186, Interveners’ Book of
Authorities, Tab 32 (“Trading Rights for Security”).

® War Measures Act, $.C. 1914, ¢. 2.




powers included the power {o arrest, detain, exclude, deport and appropriate property.

16. The War Measures Acf was used in three notable instances: (1) during the First World War
principally against people of Ukrainian heritage; (2) during the Second World War against those of.
Japanese origin; and (3) during the October Crisis against Québecois.'® The War Measures Act
was repealed in 1938.

17. With respect to the wartime uses of the Act, persons were deemed “enemy aliens” on the
basis of presumed loyally to enemy states for reasons of ethnic heritage alone. It profoundly
impacted individuais, families and communities:

Not only were property and time lost, but the degradation of dignity and humanity
was immeasurable. Under the guise of war and national security concerns many
people 1\:1vc-3n=,- quickly demonized and stripped of their basic human rights and
dignity.

18. Decades later, the government of Canada apologized to both Japanese-Canadians and
Ukrainian-Cangdians. Muslims are concerned that a generation from now, they will be seeking

apologies and redress from the Canadian government for the manner in which their community
has been targeted and demonized in the War on Terror.

(iii)  The current reality of Islamophobia

19. Since the launch of the War on Terror, Musiims have witnessed increased incidences of
discrimination against members of their community, both by private actors and by the state.
Although Muslims are victims of historical discrimination and stereotyping,'? the political climate
has, since September 2001, reached troubling levels of Islarnc:phobia.13

20. The 2003 UN Report on contemporary forms of racism and discrimination notes that in the
aftermath of Sepitember 11, 2001, a climate of widespread and systematic suspicion was created

0 Zivaad E. Mia, “The End of Law: Canada’s National Security Legis!ation and the Principle of Shared
Humanity” (2005} [unpublished] LL.M. Thesis, University of Toronto, Graduate Depariment of Law at 16,
Interveners’ Book of Authorities, Tab 29.

" Ibid at 21.

2 Reem Bahdi, "No Exit: Racial Profiling and Canada’s War Against Terrorism’(2003) 41 Osgoade Hall L.J.
203, Interveners’ Book of Authorities, Tab 21 (*Bahdi®).

® David Tanovich, The Colour of Justice: Policing Race in Canada (Toronto: rwin Law, 2008) at 110,
Interveners' Book of Authorities, Tab 34,




in which Muslims and Arab minorities around the world have been victims of malicious acts of
violence for reasons of their religious beliefs and/or ethnic origin.™

21. Inits 2005 Policy and Guidelines on Racism and Racial Discrimination, the Ontario Human
Rights Commission highlights Islamophobia as a “contemporary and emerging form of racism

against Muslims in Canada.”

22, Inits “2001 Hate Bias Statistical Report”,' the Toronto Police Service recorded a 66%
increase in reporied hate crimes in Toronto from 204 in 2000 to 338 in 2001. The report noted that
90% of the fotal incréasé in hate crimes was directly related to the terrorist attacks. Hate crimes
based on religion increased from 35 incidents in 2000 to 118 in 2001, and hate crimes motivated
by nationality increased from 9 to 35. The Report noted that 57 of the hate and bias incidents
were aimed specifically at Muslims, These included: 1 arson, 13 assaults, 2 bomb threats, 5
criminal harassments, 20 mischief, 1 robbery and 15 threat incidents. Comparable increases in
hate-motivated incidents were reported in cities across Canada. These statistics are espescially
stark in light of the characteristic undemreporting of hate crimes.

B. The Charter Guarantees Substantive Equality
23, It is settied law that the Charter guarantees substantive equality as opposed to mere formal

equality. This Court has consistently recognized that grave inequalities can sometimes be
created by apparently neutral policies and actions.” Promoting equality therefore requires
proaciive steps to remedy systemic factors which perpetuate inequality.'®

24. This Court has emphasized that section 15 does more than provide a remedy for those who
have suffered past discrimination. lts purpose is also preventive and ameliorative in terms of
improving the “position of groups within Canadian society who have suffered disadvantage by

“ Commission on Human Rights, Racism, Racial Discrimination, Xenophobia and all forms of
Discrimination: Situation of Muslim and Arab pecples in various parts of the world in the aftermath of the
events of 11 September 2001, UN ESCOR 59™ Sess. UN Doc. E/CN.4/2003/23 (2003) ("UN Report’) at
para. 4, Interveners' Book of Authorities, Tab 25. -

1 Ontario Human Rights Commission, Policy and Guidelines on Racism and Racial Discrimination (Toronto;
Ontario Human Rights Commission, June 2005), Interveners’ Book of Authorities, Tab 31. :

*® Toronto Police Service, “2001 Hate Bias Crime Statistical Report® (2001), Interveners’ Book of
Authorities, Tab 36. )

"7 Andrews v. Law Society of Brifish Columbia, [1989] 1 8.C.R. 143 at paras. 25-26, Interveners’ Book of
Authorities, Tab 3 ("Andrews”).

18 aw v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497 at para. 40, Interveners’
Book of Authorities, Tab 7.




exclusion from mainstream society.”®

25.  In the War on Terror, the government proceeded with an anti-terrorism strategy that
unavoidably targets Muslims and undermines their human dignity. Rather than being guided by
Charter values to promote and ensure equality, the government stopped short of including an
express ban on racial profiling in the ATA or in the amendments to IRPA, implicitly acknowledging
that it did not wish to be constrained by equality considerations when tracking suspected
terrorists.

26. Reputable national groups and community representatives raised concemns about the
discriminatory impact on Muslims and Arabs in Canada, citing evidence of increased insecurity
and fear within affected communities.® In submissions to the Special Senate Committee on the
Anti-terrorism Act, CAIR-CAN highlighted the adverse impact on the Muslim community of both
the ATA and the use of security certificates.?! The concerns of the Muslim community have largely
gone unheeded, even as fears became reality for Canadian Muslims.

C. Security Certificates Breach Section 15
27.  The lower courts concluded in Charkaoui that there is no proof that the security certificate

process discriminates within the meaning of section 15 of the Charter. The Interveners submit that
this finding is incorrect, and support Mr. Charkaoui's assertion that his right not to be discriminated
against on the basis of his religion, ethnicity and citizenship status has been violated.

28. |tis submitied that the impugned provisions breach section 15 in two principal ways: (i) they
are applied in a discriminatory manner by specifically targeting members of an identifiable group;
and (i) they create a chilling effect among members of a disadvantaged group.

] Discriminatory application of the law amounts to religious profiling
29. Profiling is defined by the Ontario Human Rights Commission as:

...any action undertaken for reasons of safety, security or public protection that
relies on stereotypes about race, colour, ethnicity, ancestry, religion, or place of

19 Faton v. Brant County Board of Education, [1997]1 S.C.R. 241 at para. 68, Interveners’ Book of
Authorities, Tab 4. :
2 ystice Canada and Public Safety and Emergency Preparedness Canada, Summary Report: Public
Consultation with Ethnoculiural and Refigious Communities on the Impact of the Anti-terrorism Act
gNovember 29, 2004), Interveners’ Book of Authorities, Tab 28.

" CAIR-CAN, “Brief on the Review of the Anti-terrorism Act’, submitted to the Special Senate Commitiee on
the Anti-terrorism Act (June 2005) at 6-8, Interveners’ Book of Authorities, Tab 22,



origin rather than on reasonable suspicion, to single out an individua! for greater
scrutiny or different treatment.?

30. Much of the discrimination and profiling evidence is anecdotal, reported in the media or
gathered by community organizations. Legal scholars have noted that “there have been numerous

reports of the targeting of members of the Muslim and Arab communities in Canada™® that

amount o a sufficient public record for this Court to take notice of this fact®

31. In a detailed report on the “Situation of Muslim and Arab peoples in various parts of the
world in the aftermath of the events of 11 September 2001, including Canada, the United Nations

Commission on Human Rights found that:

In a crisis, history shows that measures dictated by public security considerations
are often adopted at the expense of individual freedoms. in a number of countries,
the months following the attacks of 11 September 2001 were marked by a
legitimate and understandable strengthening of anti-terrorist legisiation and
regulations. However, these measures, which were hastily adopted in a climate of
indignation and fear, may jeopardize the fundamental rights of citizens and, a
fortiori, foreigners living in the country. There is no escaping the fact that they
systematically single out persons of Arab or Muslim origin and that the use of racial
profiling for operational purposes is everyday pracfice.

32. In Presumption of Guil: A National Survey on Security Visitations of Canadian Musfims
(2004), CAIR-CAN documents the results of its national survey on the increased scrutiny of the
Canadian Muslim community by the RCMP, CSIS and the police. Eight percent of respondents
indicated that they had been personally questioned by security officials, while 43 percent indicated
they knew of at least one other Canadian Muslim who had been questioned. Meanwhile, 62
percent of respondents who had been questioned by security officials indicated that they never
before reported the incident to any organization.?®

33. Criminal law scholar David Tanovich has noted that profiling of Muslims in the War on Terror

is consistent with the pattern of racial profiling in law enforcement generaily:

2 Optario Human Rights Commission, Paying the Price: The Human Cost of Raciaf Profiling: Inquiry Report
(Toronto: Ontario Human Rights Commission, 2003) at 6 (“Paying the Price”), Interveners’ Book of -
Authorities, Tab 30.
2 Tanovich, supra at 108, Interveners’ Book of Authorities, Tab 34.
24 See eg. Bahdi, supra, Interveners’ Book of Authorities, Tab 21; and Sujit Choudhry and Kent Roach,
“Racial and Ethnic Profiling: Statutory Discretiori, Constitutional Remedies, and Democratic Accountability”
gOOS) 41 Osgoode Hall L.J. 1, Interveners’ Book of Authorities, Tab 23 (“Chaoudhry and Roach”).

UN Report, supra at para. 44, Interveners’ Book of Authorities, Tab 25 [emphasis added].
28 Tanovich, supra at 109-110, Interveners’ Book of Authorities, Tab 34.




The colour of justice in Canada is largely driven by stereotypical assumpiions
about crime and those who commit it. These assumptions, which are perpetuated
in police intelligence materials, popular culture, and in the media, have served to
place the burden of suspicion almost entirely on racialized communities.?”

(i} Profiling adversely affects the equality rights of Muslims

34, LaForest J. outlined the meaning of adverse effects discrimination in this Court's judgment
in Eldridge, explaining that: ' '

A legal distinction need not be motfivated by a desire to disadvantage an individual
or group in order to violate section 15(1). it is sufficient if the effect of the legisiation
is to deny someone the equal protection or benefit of the law.”

35. Inthe ¢ase of security certificates, the discriminatory effect is occasioned by the application
of the legislation rather than the legislation itself. Although the legisiation is neutral on its face,
discriminatory enforcement is inevitable. Unlike in the past, when profiled communities were
directly targeted by expressly discriminatory measures, as in the case of Japanese and Ukrainian
Canadians, the contemporary manifestation of state profiling of suspected minorities is the
targeted use of facially neutral legislation.

36. Since the adoption of the IRPA in 2002, the impugned sections have been used specifically
to target Muslims. While terrorism is known fo exist globally and to be carried out by individuals of
all religions and ethnicities, security certificates under the IRPA — with the sole exception of the
notorious German hafe—monger Emst Zundel (who is not an accused terrorist) — have been
applied exclusively against Muslim men from Arab countries.

37. The Respondents’ witness, J.P., a CSIS officer, acknowledged under cross-examination by
Mr. Almrei's counse! that Muslims perceive CSIS to be specifically targeting members of their
community:

Yes, | am aware that there is a problem and | am aware that some are complaining
about harassment and an atmosphere of intimidation... | am aware of a number of
bodies representing the Sunni and Shi‘ite communities complaining about this
atmosphers.® = - C

= jbid at 2.

* Fldridge v. British Columbia, [1997] 3 S.C.R. 624 at para. 62 (emphasis in original), Inferveners’ Book of
Authorities, Tab 5.

# appellant's Record {Almrei) at 1099.




38. Yet, the Respondents rely on J.P.’s unsubstantiated claim that “CSIS does not target Islamic
Canadians or members of the Islamic communities™.®® This bald assertion fliss in the face of
evidence from coast to coast of which this Court is entitled to take judicial notice. Given the
overwhelming documentation of the pattem of profiling of Muslims by CSIS and the RCMP at least
since 2001, this Court should not make the finding being urged upon it by the Respondents. Such
a finding would be inconsistent with widely available and incontrovertible evidence fo the contrary.
The fact that such evidence may not be on the record in these particular cases does not support
or mandate a finding by this Court that discrimination is not occurring against Canadian Muslims.

39. in Little Sisters, this Court found that, although the legislation at issue was facially neutral,
its implementation amounted to differential treatment since the government had wide discretion. In
the case of security certificates, the risk of discriminatory application of the law is likewise
occasioned by administrative discretion, coupled with a lack of procedural protections and the
institutionalized deference to unreliabie and untested information.

40. Itis submitted that Justice lacobucci’s dissent in Little Sisters calling for the striking down of

the legislative scheme pursuant to section 52(1) is the comect approach to adopt in the present
case.® Striking down is the appropriate result where the statute falls to take adequate measures

" to ensure Charter rights are protected in its implementation, and where an adequate process

deemed sufficient for citizens exists under the Criminal Code. Security certificates are so prone to

discriminatory application in the exercise of administrative discretion that the legislative scheme

cannot stand.*

(i) = There is a chill on religious freedom and expression within the Muslim community
41. Fear is the second principal manner in which the equality rights of Canadian Muslims are
adversely affected. Fear has sent a chill through the community, aé Muslims are feeling
unprotected, vulnerable and abandoned by a systerh that does not place sufficient value on their
freedom, the security of their persons, or their lives. The indiscriminate [abelling of members of the
Muslim community as terrorists without a fair opportunity to prove the falsehood of the accusation
is the source of the feeling that the interests of Canadian Mustims are not held in equal regard
with other Canadians.° ' |

% Respondents’ Factum (Afmre) at para. 62, referencing Appellant’s Record at 1098.

31 L ittle Sisters Book and Art Emporium v. Canada (Minister of Justice), [2000] 2 S.C.R. 1120 at paras. 167,
& 203-213, Interveners’ Book of Authorities, Tab 8.

% gee Choudhry and Roach, supra at 18-21 in original, 8-11 as in Book of Authorities, Interveners’ Book of
Authorities, Tab 23,



42. The fear felt by Muslims has manifested itself in closed schools, cautionary tips on websites,
a wallet-sized card advising them of their rights, children and youth carrying ceil phones with a
pre-programmed emergency number, suggestions that Muslims not speak about the terrorist
attacks in public, and advisories that women should not wear the hifab (traditional head covering).

43. The threat of criminal suspicion or sanction for engaging in activities most Canadians take
for granted, such as attending religious services, giving to charity, or engaging in community
activism, has left members of the Muslim community feeling that they are being targeted for
discriminatory treatment by the police, CSIS and the RCMP.

44, Muslims have reported intrusions by police and security officials into their private fives.
Muslims have been subjected to visits at work, infrusive and irrelevant questioning (for example
about their level of religiosity), improper identification by officials, informant solicitation,
interrogation of minors, threats of arrest pursuant to anti-terrorism and/or immigration legislation,
and discouragement from obtaining legal representation or seeking the assistance of community
advocacy organizationé including CAIR-CAN.® There appears 1o be a direct linkage between
outward religious appearance (i.e., men with beards, women who cover their hair) and security
scrutiny. Such tactics have the effect of undermining dignity and reinforcing stereotypes. Very few
if any of those subjected to surveillance and interrogation are actually ever charged with an
offence.

45, increased state targeting of Muslim places of worship, charities and community
organizations, combined with public suspicion of Muslim cultural and religious institutions, has had
a chilling effect on individual and collective expressions of religious and cultural identity.®

46. Restrictions on charities following the passage of the Charities Registration (Security
Information) Act (C-16) led many Canadian Musiims to stop their charitable donations or
remittances o “impoverished relatives overseas for fear of being investigated by police.”

3 Tanovich, supra at 110, interveners' Book of Authorities, Tab 34.

% Paying the Price, supra at 36 Interveners’ Book of Authorities, Tab 30.

¥ Janice Tibbetts, “Anti-terror bill making Muslims ‘afraid’ to donate” Otfawa Citizen (December 6, 2001) at
A4, Interveners’ Book of Authorities, Tab 35.
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47. This has led to a growing tendency among Muslims to "closet” themselves and to suppress
visible manifestations of their religious identity out of fear of discrimination and/or criminal
suspicion. This form of discrimination, wﬁich is difficult fo prove and is rarely reported, is known fo
social scientists as “veiled, usual, or voluntary discrimination”.*

48. The chill has not only affected individuals and families, but also non-governmental
organizatio_ns. The fear of social stigma and/for detention, prosecution and potentially deportation
undermines the ability of members of the Muslim community to fully participate in public life and
discourse. '

D. Equality is an “Interpretive Lens” For All Other Charter Rights

49. This Court has long held that all Charter rights strengthen and support each other, and that
section 15 is the “broadest of all guarantees”.®” Equality therefore plays an especially important
rale in framing and informing other Charter rights.? In the words of Dickson J. (as he then was),

the purpose of the equality guarantse is fo be sought:

...by reference fo the character and the larger objecis of the Charter itself, fo the
language chosen to articulate the specific right or freedom, to the historical origins
of the concepts enshrined, and ... to the meaning and purpose of the other specific
rights and freedoms with which it is associated within the {ext of the Charter’®

50. The interpretive lens of equality can render the protections offered by section 7 more
meaningful, as well as ensure an equality-centred interpretation of “undamental justice”.*

51. The equality lens in this case is also informed by the interpretive clause within the IRPA
itsalf, as well as the interpretive principles of multiculturatism enshrined in section 27 of the
Chan‘ér, and the unwritten constitutional principles of the protection of minorities, the rule of law,
and respect for human rights and freedoms.

1] The IRPA expressly incorporates the promotion of equality
52. The interpretation clause in the IRPA requires that the Act be interpreted in accordance with
the principies of equality and anti-discrimination:

% penise Helly, “Are Muslims discriminated against in Canada since September 20017” (2004) 36(1)
Canadian Ethnic Studies 24, Interveners' Book of Authorities, Tab 27.

3 Andrews, supra at para. 52, Interveners’ Book of Authorities, Tab 3.

38 New Brunswick (Minister of Heaith and Community Services) v. G. (J.), [1999] 3 S.C.R. 46 at para. 112,
Interveners’ Book of Authorifies, Tab 10 {("G.{J)").

¥ R.v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 at para. 117, Interveners' Book of Authorities, Tab 15.
4 G.(J.), supra at para. 112, Interveners’ Book of Authorities, Tab 10.
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3 (3) This Act is to be construed and applied in a manner that ...

() ensures that decisions taken under this Act are consistent with the Canadian Charter

‘of Rights and Freedoms, including its principles of equality and freedom from
discrimination and of the equality of English and French as the official [anguages of
Canada;

(i) Muiticulturalism is a constitutional value that shapes the inferpretation of equality

53, Section 27 of the Charter provides:
This Charter shall be interpreted in a manner consistent with the preservation and
enhancement of the muiticultural heritage of Canadians.
54. Section 27 provides clear guidance for interpreting the scope of Charter rights in
accordance with the goal of prometing multiculturalism. This Court has recoghized the inter-
connectedness of sections 15 and 27 in promoting a pluralistic society.*!

55. Multicutturalism should be interpreted to circumscribe excessive government action which
threatens the multicultural fabric of Canadian society. In this Court’s recent judgment in Muftani,
multiculturalism was referred to when disposing of the government's attempt to justify the
limitation on freedom of religion under section 1.* A similar interpretive approach should be
applied in the present case, both at the breach stage and when assessing the government’s

section 1 argument.

(i)  Unwritten constitutional principles mandate an equality-positive analysis

56. This Court has articulated fundamental principles that underlie the Canadian constitutional
structure. These principles are “not merely descriptive, but are also invested with a powerful
normative force, and are binding upon both courts and govemnments™.*®

57. In the present case, the unwritten principles of protecting minorities, the rule of law and the
newly articulated respect for human rights and freedoms should be applied to the equality lens
used by the Court to assess the constitutionality of security certificates. Just as all Charter rights
inform and strengthen one another, underlying constitutional principies provide a foundation on
which the rights and freedoms enshrined in the Charfer are buiit.

' R, v. Keegstra, [1990] 3 S.C.R. 697 at para. 74, Interveners’ Book of Authorities, Tab 17 {“Keegstra”).

“2 Multani v. Commission scolaire Marguerite-Bourgeoys, [2006] SCJ No. 6 at para. 71, , Interveners’ Book
of Authorities, Tab 9.

% Reference Re Secession of Quebec, [1998] 2 5.C.R. 217 at para. 54, Interveners’ Book of Authorities,
Tab 14 (“Secession Reference™),
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{a) Protecting minorities
58. The protection of minorities has been characterized by this Court as a constitutional -
imperative that is enfrenched in the Charfer, but which fong precedes the Charter, dating back to
the foundations of Confederation. The Court has recognized that: Co

Although Canada's record of upholding the rights of minorities is not a spotless

one, that goal Is one towards which Canadians have been striving since

Confederation, and the process has not been without successes. The principle of

protecting minority rights contmues o exercise influence In the operation and

interpretation of our Constitution.*
59. The principle of protecting minorities is reinforced by sections 15 and 27 and is thersfore
one of the most important values of Canadian constitutional democracy. It is submitted that, while
the Respondents rely on protection of national security as one of the most significant functions of
government, the protection of national security must always be balanced against the equally

important principle of protecting minorities.

(b}  The rule of law
60. The rule of law has been described by this Court as “a fundamental postulate of our
constitutional structure™.® It is the basic constitutional and democratic protection and, to the extent
that it ensures no one is above the law, it embodies the principle of equality:

At its most basic level, the rule of law vouchsafes to the citizens and residents of the
couniry a stable, predictable and ordered society in which to conduct their affairs. it
provides a shield for individuals from arbitrary state action.*®

61. The rule of law imperative requires that the powers of government not be permitted to be so
broad as to undermine the stability, predictability and order of Canadian society. The security
certificate process promotes none of these objectives and in fact gives rise to the opposite:
arbitrariness and discrimination. This process removes the “shield” of the rule of law from
members of disadvantaged groups, who require its protection most from arbitrary state action.

{c) Respect for human rights and freedoms
62. Ina concuming judgment in R. v. Demers, Justice LeBe! of this Court added the additional
underlying principle of “respect for human rights and freedoms” to the four articulated in the

* Ihid at paras. 80-81.
45 fbrd at para. 70, citing Roncarelli v. Duplessis, [1958] S.C.R. 121 at 142,
“8 Ibid at para. 70.
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Secession Reference.”” It is submitted that this Court should endorse Justice LeBel's finding and
apply this additional principle fo its analysis in the present case.

63. The Respondents invoke national security and protection from terrorism as a justification for
undermining basic Charter protections. Human rights and freedoms should not be restricted easily
and, at a minimum, the government should be réquired to offer a cogent justification under the
section 1 test, which they have failed to do in this case. Fundamental constitutional principles of
anti-discrimination and minority rights should not be sacrificed on the basis of an ili-founded and

imprecise nationai security rationale.

" E.  Eguality Lens Applied to Section 7

64. The security cerfificate process violates section 7 in numerous ways. The Interveners are
focusing on the following two respects in which principles of fundamental justice are offended: (1)
detention is arbitrary and/or discriminatory; and (2) reliance on biased and untested intelligence.

()] Arbitrary detention coniravenes principles of fundamental justice

65. Pursuant fo section 82(2) of the IRPA, a mere allegation by the government that a foreign
national is possibly a threat to national security translates into an automatic and mandatory
detention. The detention of permanent residents is a discretionary decision. In practice, this is an
irrelevant distinction, as exemplified by Mr. Charkaoui’s case.®

66. Mandatory de_iention on the basis of an allegation of a possible threat is arbitrary to the
extent that it fails to take into account an individual's actual circumstances, and Is based on
unreliable and/or discriminatory allegations. Absent a demonstrable need to detain, detention is
arbitrary.*

67. ltis submitted that the Federal Court of Appeal in Charkéoui erred in adopting the reasons
of the Federal Court in Ahani that the detention is not arbitrary since the detainees are “somehow
associated with terrorism”, who can “put an end to the detention at any time by agreeing to leave
the country.”® Such reasoning is absurd and was completely rejected by the House of Lords in

* R. v. Demers, [2004] 2 S.C.R. 489 at para, 79, Interveners’ Book of Authorities, Tab 16.
* Four days after the security certificate was issued against Mr. Charkaoui, an arrest warrant was executed

and he remained in detention for close to two years.
R v. Swain, [1891] 1 8.C.R. 933 at paras. 128-131, Interveners’ Book of Authorities, Tab 18.
% Re Charkaoui (2004), 247 D.L..R. (4th} 405 (F.C.A.) at para. 138, Interveners’ Book of Authorities, Tab 12.
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A(FC).® Choosing to leave the couniry is not a choice at all for many subjects of security
certificates, who came to Canada to escape persecution in their own countries and face risk of
torture and/or death on refurning.

(i) Discrim}'natory detention is necessarily arbitrary

68. In determining the arbitrariness of a detention, the Court must pay special attention to the
marginalized and vulnerable position of dc_—:tainees.“ The vulnerability of detainees in the current
security certificate context is compounded by two factors: (1) They are non-citizens, a group
whose lack of political power and very real danger of their demonization have been recognized by
this Court and continues to occur today;* and (2) they are Muslims, a community that has been
profited and targeted, and is particularly vulnerable in the current social context of increasing
Islamophobia in Canada and around the worid,>*

69. The United Nations Working Group on Arbitrary Detention has recognized that detentions
are arbitrary and therefore contrary to principles of fundamental justice when they are
discriminatory or are grounded in a person’s religion, beliefs or opinions.

70. Itis submitted that detention pursuant to security certificates is arbitrary because it is '
discriminatory in two respects:

0] Canadian citizens, potentially posing the same threat to Canada’s security or the
safety of persons, are not indeterminately detained without a hearing. Canadian
citizens believed to be a security threat are sither subject to criminal prosecution or
judicial controls through recognizance for a twelve-month period, where not facing

criminal charges;®

(i) Muslim Arab males are most at risk of being suspected by CSIS as terrorists and
having their fundamental rights violated and arbitrarily detained.

A (FC} v. Secretary of State for the Home Department, [2004] UKHL 56 at para. 81, interveners’ Book of
Authoritles, Tab 1 (“A (FG)").
2 @ (J.), supra at para. 115, Interveners’ Book of Authorities, Tab 10. .
% Andrews, supra at paras. 48-49, Interveners’ Book of Authorities, Tab 3; Lavofe v. Canada, 2002] 1
S.C.R. 769 at para. 45, Interveners’ Book of Authorities, Tab 6.

See discussion above at paras. 19-22.
%% Commission on Human Rights, Civil and Political Rights, Including the Question of Torture and Detention:
Report of the UN Working Group on Arbitrary Detention - Visit to Canada, UN ESCOR, 82™ Sess., UN Doc.
E/CN.4/2006/7/Add.2 (2005) at paras. 84-86, 91, 92(d), Interveners' Book of Authorities, Tab 24.
* Code, supra at s. 83.3.
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(i)  Reliance on biased and untested security intelligence violates principles of
fundamental justice

71. The Respondents argue that security certificates are based on sound evidence that the

person poses an imminent danger to national security.” This explanation fails to account for the

inherent flaws in security intelligence, including discriminatory biases and misinformation that give

rise to and exacerbate the profiling of Muslims.

72. In Re Baroud, an expert in the area of security intelligence apparatus, Dr. Reg Whitaker,
testified that the intelligence reports relied upon in that case were a classic example of
“disinformation”, whereby facts are selectively presented in @ manner designed to mislead.  He
stated that information relied upon by CSIS is questionable because the Agency is barred under
Canadian law from information gathering in foreign countries and is therefore entirely dependent
on intelligence reports provided by foreign sources. Such intelligence, often obtained through
duress or forture, is necessarily unreliable in the absence of proper testing.”

73. Because of the lack of any meaningful testing of evidence in the security certificate process,
there is little way of responding to government allegations, however unfounded they may be.

74. A procedurally flawed system, when coupled with the targeted application of the law against
a particular community, gives rise to arbitrariness. The dangers of factual error and/or malicious
reporting are substantial. Therefore, even Muslims with “nothing to hide™ are at risk of being
deemed potential terrorists on the basis of allegations about which they have no knowledge and to
which they are not afforded a meaningful opportunity o respond.

75. A well-known case of religious profiling based on erroneous security intelligence is that of
Maher Arar. Mr. Arar, a Canadian citizen born in Syria, was detained and deported to his country
of birth from the United States while en route to Ottawa from a family vacation in Tunisia in
September 2002. He was imprisoned in Syria, where he was tortured for 16 months. While
initially, Canadian officials claimed not to have been informed of Mr. Arar’s detention and
deportation from the United States, information disclosed in the course of a public inquiry

5 Factum of the Respondents in Charkaoui at para. 105.
58 Re Baroud, [1995] F.C.J. No. 829 (T.D.) at para. 21, Interveners’ Book of Authorities, Tab 11.

% Kent Roach and Gary Trotter, “Miscarriages of Justice in the War Against Terrorism® (2005) 109 Penn,
State L. Rev. 967 at 981-982, 1030, Interveners’ Book of Authorities, Tab 33 (*Miscarriages of Justice”).
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suggests some degree of coordination between American and Canadian officials.® To date, Mr.
Arar has not been charged with any terrorism-related offence.

76. While Maher Arar's case does not directly implicate the security certificate process, it
demonstrates the tragic consequences of unreliable intelligence coupled with discriminatory law

enforcement, under the direction of the United States.

F. Security Certificates Are Not a Reasonable Limit Under Section 1

77. This Court has held that violations of section 7 are not easily saved under section 1. They
will only be saved "“in cases arising out of exceptional conditions, such as natural disasters, the
outbreak of war, epidemics and the like™ because rights protected by section 7 are so significant
that they “cannot ordinarily be overridden by competing social interests” and “rarely will a violation
of fundamental Justice, specifically the right to & fair hearing, be upheld as a reasonable limit
demonstrably justified in a free and democratic society.”®

78. Members of this Court have also held that violations of section 15 should rarely, If ever, be
upheld at section 1. In Andrews, Justice Wilson stated: “Given that section 15 is designed to
profect those groups who suffer social, political and legal disadvantage in our society, the burden
resting on the government fo justify the type of discrimination against such groups is appropriately
an onerous one.™? Similarly, in Adler, Justice L'Heureux-Dubé stated: “Indeed, cases will be rare
where it is found reasonable in a free and democratic society to discriminate.™*

79. ltis submitied that there are no exceptional circumstances that would warrant justifying the
violations of section 7 and 15. Accepting that the threat of terrorism exists, the question is whether
the threat to Canada is such that mere reference to it can serve as a blanket justification for all
derogations from fundamental rights in all cases.

80. Unlike Canada, the United Kingdom has Had much experiencé contending with terrorism on

® commission of Inquiry into the Actions of Canadian Officials in Relation to Maher Arar, “Summary.of
Information Recelved at fn Camera Hearings” (September 2004) at 4-7, Interveners’ Book of Authorities,
Tab 286.
® Reference Re s. 94(2) of the Motor Vehicle Act (B.C.), [1985] 2 8.C.R. 486 at para. 83, Interveners’ Book
of Authorities, Tab 13.
& @&. (J.), supra at para. 99, Interveners’ Book of Authorities, Tab 10.

Andrews, supra at 10, Interveners’ Book of Authorities, Tab 3.
8 Adler v. Ontario, [1996] 3 S.C.R. 609 at para. 95, Interveners' Book of Authorities, Tab 2.
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its own territory.® Yet the House of Lords rejected that the possibility of any futurs threat can
justify the kind of extreme derogations at issue in the present case. As stated by Lord Hoffman in
the A case:

...the government has & duty to protect the lives and property of its citizens. But

that is a duty which it owes all the time and which it must discharge without
destroving our constitutional freedoms. There may be some naticns too fragile or
fissiparous to withstand a serious act of violence. But that is not the case in the
United Kingdom ... Whether we would survive Hitler hung in the balance, but there
is no doubt that we shall survive Al-Qaeda ... Terrorist violence, serious as it is,
does not threaten our institutions of government or our existence as a civil
community ... The real threat to the life of the nation, in the sense of a people
living in accordance with its traditional laws and political values, comes not from
terrorism but from laws such as these. That is the true measure of what terrorism
may achieve.”®

81. The same is true for Canada. Any existing threat to national security does not qualify as an
exceptional condition that would justify overriding constitutional rights guaranteed by sections 7
and 15.

82. The impugned provisions fail the Oakes test to the exient that: (a) there is no rational
connection between the objective being pursued and the measures adopted; and (b) the
impairment of rights is far from minimal.

(i There is no rational connection

83. Targeting people on the basls of thelr religion is not rationally connected to tracking
terrorists.”” The security certificate process is not rationally connected to the objective of
protecting Canada’s national security for three reasons: (a} the schems is over-inclusive; {b) the
scheme is under-inclusive; and {c¢) exporting terrorism does not protect Canada’s national
security. '

(a) Security certificate regime is over-inclusive
84. The current écheme permits the certification, detention and deportation of non-terrorists not
presenting any threat to Canada’s national security. Over-inclusiveness arises due to the fact that
the procedure does not require conclusive evidence that the subjects of security certificates are
actually terrorists andlbr engaged in térrérist activity.® Moreover, there are no safeguards in place

% See “Trading Rights for Security”, supra at 2155, Interveners’ Book of Authorities, Tab 32.
% A(FC), supra at paras. 95-87 (emphasis added), interveners’ Baok of Authorities, Tab 1.

& «Trading Rights for Security”, supra at 2185-21886, Interveners’ Book of Authorities, Tab 32.
® aMiscarriages of Justice”, supra, Interveners’ Book of Authorities, Tab 33.
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1o ensure that the fate of those who sufficiently match the profile of terrorist suspects — namely
Muslim Arab males — and yet are not terrorists, will be distinguished from an actual terrorist. The
system simply casts the net far too wide.

{b) Security certificate regime Is under-inclusive
85, The current scheme fails to address the threat posed to Canada’s national security by
Canadian citizens. There is no basis to assume that any potential national security threat comes
exclusively from non-citizens.® If the threat posed by citizens can be adequately addressed by
means other than the extreme derogations contemplated by the security certificate regime, there
is no basis for curtailing the fundamental righis of non-citizens in such a draconian manner.

86. Moreover, the use of profiling to identify terrorists is under-inclusive because it fails to
apprehend those who may be temrorists but do not fit the stereotyped profile,

{c) Exporting terrorism does not protect Canada’s national security
87. Even where the process succeeds through the detention of a genuine terrorist and
deportation without the risk of torture, the process undermines Canada’s national security. By
allowing such terrorists to leave Canada and live elsewhere, thesthreat of terrorism is not
eliminated.” Rather, the process simply allows ferrorists to plan and pursue their criminal designs

from elsewhere in the world.

{ii) Availabili!y of less restrictive alternatives

88. The security cerfificate process does not employ the least restrictive means to achieve the
objective of protecting national security. It is therefore impossible for the government to
characterize the infringement of sections 7 and 15 as a minimal impairment.

89. Security certificates are presently being used as a substitute for the criminal law. If the state
has reason to believe someone has commitied or is conspiring to commit a terrorist act, the full
force of Canada’s criminal justice system should be employed to investigate and prosecute such a
person. The Criminal Code contains ample authority to deal with real threats to national security,
both in terms of punishment for past criminal activity and to prevent the commission of criminal

acts.

% A(FC), supra at para. 32, Interveners’ Book of Authorities, Tab 1.
™ Ibid at para. 33.
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80. Even if security cerfificates are to exist in some form, there are numerous ways in which the
legislative scheme can achieve the same purported objectives with less impairment of Charter
righis. Among the less intrusive alternatives are:

(a) security-cleared special advocates, as under the former Security Inteliigence Review
Committee (SIRC) process or the amicus curiae in the Arar Inquiry, who have a
meaningful relationship with the detainee;

{b) availability of making an application for ball on least restrictive means to anyone subject
to a certificate, not only permanent residents;

(c) use of individually-tailored control orders imposing minimat obligations proportional to
any demonstrable risk to national security.

(ii}  Security certificates cannot survive section 1 analysis

91. The existence of a range of less intrusive alternatives discussed above, among others,
leads to the conclusion that there is no justification for upholding the security certificate procedure
as a reasonable limit in a just and democratic society.

82. Itis further submitted that a case-by-case proportionality analysis must be undertaken in
order to strike the right balance between restraints on individual rights and protection of nafional
security without frustrating the constitutional guarantees in the Charter and the rule of law. Such
analysis must be informed by the equality values under section 15. The current reality
experienced by Canadian Muslims of profiling and discrimination is a real issue that deserves
special attention, in order to ensure that this vulnerable community does not continue to bear the
disproportionate burden of the War on Terror.

IV - COSTS

93. The Interveners do not seek an award of costs.

V — ORDER SOUGHT

94. The Interveners request that the appeals be allowed and that sections 33 and 77-85 of the
IRPA be found to infringe the Charter of Rights and Freedoms, and that said breaches are not
demonstrably justified in a free and democratic society.
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All of which is respectfully su'bmitted this 26" day of May 2006.

/%/l David Baker

/jd Faisal Bhabha

D,

4
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Canadian Charter of Rights and Freedoms, Part| of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (U.K.), 1982, c. 11

Rights and
freedoms in
Canada

Life, liberty and
security of
person

Equality before
and under law
and equal
protection and
benefit of law

Affirmative
action programs

Multicultural
heritage

1. The Canadian Charter of Rights and Freedoms guaraniees the rights and
freedoms set out in it subject only to such reasonable limits prescribed by law
as can be demonstrably justified in a free and democratic society.

7. Everyone has the right to life, liberty and security of the person and the right
not to be deprived thereof except in accordance with the principles of
fundamental justice.

15. (1) Every individual is equa! before and under the law and has the right fo
the equal protection and equal benefit of the law without discrimination and, in
particular, without discrimination based on race, national or ethnic origin,
colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as
its object the amelioration of conditions of disadvantaged individuals or groups
including those that are disadvantaged because of race, national or ethnic
origin, colour, religion, sex, age or mental or physical disability.

27. This Charter shall be interpreted in a manner consistent with the
preservation and enhancement of the multicultural heritage of Canadians.

Charte canadienne des droits ef libertées, Partie | de 1a Loi constifutionelle, 1982, 'annexe
B de la Loi de 1982 sur le Canada, ch. 11 {R.U.}, 1982, c. 11

Droits et
iiberiés au
Canada

Vie, liberté et
séourité

Egalité devant
la loi, égalité
de bénéfice et
protection
égale de la lok

Programmss
de promotion
sociale

1. La Charte canadienne des droits et libertés garantit les droits et libertés qui y
sont énoncés. lIs ne peuvent &ire restreints que par une régle de droit, dans des
limites qui soient raisonnables et dont la justification puisse se démonirer dans
le cadre d'une société libre et democratique.

7. Chacun a droit 3 la vie, & la liberté et 2 la sécurité de sa personne; il ne peut
&tre porté atteinte & ce droit qu'en conformité avec les principes de justice
fondamentale. :

15. {1) La loi ne fait acception de personne et s'applique également a tous, et
tous ont droit 4 la méme protection et au méme bénéfice de la loi,
indépendamment de toute discrimination, notamment des discriminations
fondées sur la race, 'origine nationale ou ethnique, la couleur, la rehglon Ie
sexe, 'ge ou les déficiences mentales ou physiques. .

(2) Le paragraphe (1) n'a pas pour effet d'interdire les lois, programmes ou
activités destinés & améliorer la situation d'individus ou de groupes défavorisés,
notamment du fait de leur race, de leur origine nationale ou ethnique, de leur
couleur, de leur realigion, de leur sexe, de leur &ge ou de leurs déficiences
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Maintien du
patrimoine
culturel

mentales ou physiques.

27. Toute inferprétation de [a présente charte doit concorder avec l'objectif de
promouvoir le maintien et la valorisation du pafrimoine multiculture! des
Canadiens.

Criminal Code, R.5.C. 1985, c. C-46

Definitions

“Canadian”
& Canadien »

“entity”

« entité »

“listed entity”

« entité inscrife »

“terrorist activity”
« aclivité
terrorisie »

83.01 {1) The following definitions apply in this Part.

“Canadian” means a Canadian citizen, a permanent resident within the
meaning of subsection 2(1) of the Immigration and Refugee Protection Act or
a body corporate incorporated and continued under the laws of Canada ora
province.

“entity” means a person, group, frust, partnership or fund or an
unincorporated association or organization.

“listed entity” means an entity on a list established by the Governor in
Council under section 83.05.
“errorist activity” means

(&) an act or omission that is committed in or outside Canada and that, if
- committed in Canada, is one of the following offences:

(i) the offences referred to in subsection 7(2) that implement the
Convention for the Suppression of Unlawful Seizure of Aircraft, signed
at The Hague on December 16, 1970,

(i) the offences referred to in subsection 7(2) that implement the
Convention for the Suppression of Unlawful Acts against the Safety of
Civil Aviation, signed at Monireal on September 23, 1971,

(iii) the offences referred fo in subsection 7(3) that implement the
Convention on the Prevention and Punishment of Crimes against
Internationally Protected Persons, including Diplomatic Agents, adopted
by the General Assembly of the United Nations on December 14, 1973,

(iv) the offences referred to in subsection 7(3.1) that implement the
International Convention against the Taking of Hostages, adopted by
the General Assembly of the United Nations on December 17, 1979,

{v) the offences referred to in subsection 7(3.4) or (3.6) that implement
the Convention on the Physical Protection of Nuclear Material, done at
Vienna and New York on March 3, 1980,

{vi) the offences referred to in subsection 7(2) that implement the
Protocol for the Suppression of Unlawful Acts of Violence at Airports
Serving International Civil Aviation, supplementary to the Convention for
the Suppression of Unlawful Acts against the Safety of Civil Aviation,
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signed at Montreal on February 24, 1988,

(vii) the offences referred o in subsection 7(2.1} that implement the
.Convention for the Suppression of Unlawful Acts against the Safety of
Maritime Navigation, done at Rome on March 10, 1988,

(viii) the offences referred to in subsection 7{2.1) or (2.2) that implement
the Protocol for the Suppression of Unlawful Acts against the Safety of
Fixed Platforms Located on the Continental Shelf done at Rome on
March 10, 1988,

{ix) the offences referred to in subsection 7(3.72) that impiement the
International Convention for the Suppression of Terrorist Bombings,
adopted by the General Assembly of the United Nations on December
15, 1997, and

{x) the offences referred fo in subsection 7(3.73) that implement the
International Gonvention for the Suppression of the Financing of
“Terrorism, adopted by the General Assembly of the United Nations on
December 9, 1998, or

(b) an act or omission, in or outside Canada,
(1) that is committed

(A) in whoie or in part for a political, refigious or ideclogical purpose,
objective or cause, and

(B) in whole or in part with the intention of intimidating the public, ora
segment of the public, with regard 1o its security, including its
economic security, or compelling 2 person, a government or a
domsstic or an intemational crganization to do or to refrain from
doing any act, whether the public or the person, govemment or
organization is inside or outside Canada, and

(ii) that intentionally

(A) causes death or serious bodily harm to a person by the use of
violence,

{B) endangers a person’s life,

{C) causes a serious risk to the health or safety of the public or any
segment of the public,

. {D) causes substantial property damage, whether to public or private
property, if causing such damage is likely to result in the conduct or
harm referred fo in any of clauses (A) to {(C), or

(E) causes serious interference with or serious disruption of an
essential service, facility or system, whether public or private, other
than as a result of advocacy, protest, dissent or stoppage of work
that is not intended to resuli in the conduct or harm referred to in any
of clauses (A) to (C),

and includes a conspiracy, attempt or threat o commit any such act or
omission, or being an accessory after the fact or counselling in relation to
any such act or omission, but, for greater certainty, does not include an act
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“terrorist group”

« groupe
ferroriste »

For greater
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Providing or
collecting property

for certain
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Providing, making
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property or
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errorist purpgses
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or omission that is committed during an armed conflict and that, at the time
and in the place of its commission, is in accordance with customary
international law or conventional international law applicable to the conflict,
or the activities undertaken by military forces of a state in the exercise of
their official duties, to the extent that those activities are governed by other
rules of international faw.

“terrorist group” means

(a) an entity that has as one of its purposes or activities facilitating or
carrying out any terrorist activity, or

(b} a listed entity,

and includes an association of such entities

(1.1) For greater certainty, the expression of a political, religious or
ideological thought, belief or opinion does not come within paragraph (b) of
the definition "terrorist activity” in subsection (1) unless it constitutes an act or
omission that satisfies the criteria of that paragraph.

(2) For the purposes of this Part, facilitation shall be construed in accordance
with subsection 83.19(2).

83.02 Every one who, directly or indirectly, wilfully and without lawful
justification or excuse, provides or collects property intending that it be used
or knowing that it will be used, in whole or in part, in order to carry out

(@) an act or omission that constitutes an offence referred fo in
subparagraphs (a)(i) to (ix) of the definition of “terrorist activity” in
subsection 83.01(1), or

{b) any other act or omission intended to cause death or serious bodily
harm to a civilian or to any other person not taking an active part in the
hostilities in a situation of armed conflict, if the purpose of that act or
omission, by its nature or context, is to intimidate the public, or to compel
a government or an international organization to do or refrain from doing
any act,

is guilty of an indictable offence and is liable to imprisonment for a term of
not more than 10 years.

83.03 Every one who, directly or indirectly, collects property, provides or
invites a person fo provide, or makes available property or financiai or other
related sarvices

(&) intending that they be used, or knowing that they will be used, in whole
or in part, for the purpose of facilitating. or carmrying out any terrorist activity,
or for the purpose of benefiting any person who is facilitating or carrying
out such an activity, or

{b) knowing that, in whole or part, they will be used by or will benefit a
terrorist group,

is guilty of an indictable offence and is liable to imprisonment for a term of
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net more than 10 years.

83.04 Every one who

(a) uses property, directly or indirectiy, in whole or in part, for the purpose
of facilitating or carrying out a terrorist activity, or

(b) possesses property intending that it be used or knowing that it will be
used, directly or indirecily, in whole or in part, for the purpose of facilitating
or carrying out a terrorist activity,

is guilty of an indictable offence and is liable to imprisonment for a term of
not more than 10 years.

83.05 (1) The Gavernor in Council may, by regulation, establish a list on
which the Governor in Council may place any entity if, on the
recommendation of the Minister of Public Safety and Emergency
Preparedness, the Governor in Council is satisfied that there are reasonable
grounds to believe that

{a) the entity has knowingly carried out, attempted to carry out,
participated in or facilitated a terrorist activity; or

(b) the entity is knowingly acting on behalf of, at the direction of or in
association with an entity referred to in paragraph (a).

{1.1) The Minister may make a recommendation referred to in subsection H
only if he or she has reasonable grounds to believe that the entity to which
the recommendation relates is an entity referred to in paragraph (1)(a) or (b).

(2) On application in writing by a listed entity, the Minister shall decide
whether there are reasonable grounds to recommend to the Governor in
Council that the applicant no longer be a listed entity.

' (3) If the Minister does not make a decision on the application referred fo in

subsection (2) within 60 days after receipt of the application, he or she is
deemed to have decided o recommend that the applicant remain a listed
entity.

(4) The Minister shall give notice without delay to the applicant of any
decision taken or deemed to have been taken respecting the application
referred to in subsection (2).

(5) Within 60 days after the receipt of the notice of the decision referred to in
subsection (4), the applicant may apply to a judge for judicial review of the
decision. .

(6) When an application is made under subsection (5), the judge shall,
without delay

(a) examine, in private, any security or criminal intelligence reports
considered in listing the applicant and hear any other evidence or
information that may be presented by or on behalf of the Minister and
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may, at his or her request, hear all or part of that evidence or information

in the absence of the applicant and any counsel representing the ;
applicant, if the judge is of the opinion that the disclosure of the |
information would injure national security or endanger the safety of any '
person;

(b) provide the applicant with a statement summarizing the information
available to the judge so as to enable the applicant to be reasonably
informed of the reasons for the decision, without disclosing any
information the disclosure of which would, in the judge’s opinion, injure
national security or endanger the safety of any person;

(c) provide the applicant with a reasonable opporiunity to be heard; and

{d) determine whether the decision is reasonable on the basis of the
information available to the judge and, if found not to be reasonable, order
ihat the applicant no longer be a listed entity.

(6.1) The judge may receive into evidence anything that, in the opinion of the
judge, is reliable and appropriate, even if it would not ctherwise be
admissible under Canadian law, and may base his or her decision on that
evidence.

(7) The Minister shall cause to be published, without delay, in the Canada
Gazetfe notice of a final order of a court that the applicant no longer be a
listed entity.

(8) A listed entity may not make ancther application under subsection (2},
except if there has been a material change in ifs circumstances since the
time when the entity made its last application or if the Minister has completed
the review under subsection (9).

(9) Two years after the establishment of the list referred to in subsection (1),
and every two years after that, the Minister shall review the list to determine
whether there are still reasonable grounds, as set out in subsection (1), for
an entity to be a listed entity and make a recommendation to the Governor in
Council as to whether the entity shouid remain a listed entity. The review
does not affect the validity of the list.

{10) The Minister shall complete the review as soon as possible and in any
event, no later than 120 days after its commencement. After completing the
review, he or she shall cause to be published, without delay, in the Canada
Gazetfe notice that the review has been completed.

(11) In this section, “judge” means the Chief Justice of the Federal Court or a
judge of that Court designated by the Chief Justice.

83.06 (1) For the purposes of subsection 83.05(6), in private and in the
absence of the applicant or any counsel representing it,

(a) the Minister of Public Safety and Emergency Preparedness may make
an appiication to the judge for the admission of information obtained in
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confidence from a government, an institution or an agency of a foreign
state, from an international organization of states or from an institution or
an agency of an international organization of states; and

(b) the judge shall examine the information and provide counsel
representing the Minister with a reasonable opportunity to be heard as fo
whether the information is relevant but should not be disclosed fo the
applicant or any counsel representing it because the disclosure would
injure national security or endanger the safety of any person.

(2) The information shall be returned fo counsel representing the Minister
and shall not be considered by the judge in making the determination under
paragraph 83.05(6)d), if

(a) the judge determines that the information is not relevant;

(b} the judge determines that the information is relevant but should be
summarized in the statement to be provided under paragraph 83.05(6)(b);
or :

(c) the Minister withdraws the application.

(3) If the judge decides that the information is relevant but that its disclosure
would injure national security or endanger the safety of persons, the
information shall not be disclosed in the statement mentioned in paragraph
83.05(8)(b), but the judge may base the determination under paragraph
83.05(6)(d) on it.

83.07 (1) An entity claiming not to be a fisted entity may apply to the Minister
of Public Safety and Emergency Preparedness for a certificate stating that it
is not a listed entity,

(2) The Minister shall, within 15 days after receiving the application, issue a
certificate if he or she is satisfied that the applicant is not a listed entity.

83.08 (1) No person in Canada and no Canadian outside Canada shall
knowingly

(a) deal directly or indirectly in any property that is owned or controlled by
or on behalf of a terrorist group;

(b) enter into or facilitate, directly or indirectly, any transaction in respect of
property referred to in paragraph (a); or

(c) provide any financial or other related services in respect of property
referred to in paragraph (a) to, for the benefit.of or at the direction of a
terrorist group.

{2) A person who acts reasonably in taking, or omitting to take, measures to
comply with subsection (1) shall not be liable in any civil action arising from
having taken or omitted to take the measures, if the person took all
reasonable steps to satisfy themself that the relevant property was owned or
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controlled by or on behalf of a terrorist group.

83.09 (1) The Minister of Public Safety and Emergency Preparedness, or a
person designated by him or her, may authorize any person in Canada or
any Canadian outside Canada to camry out a specified activity or transaction
that is prohibited by section 83.08, or a class of such activities or
fransactions.

(2) The Minister, or a person designated by him or her, may make the
authorization subject to any terms and conditions that are required in their
opinion and may amend, suspend, revoke or reinstate it.

{3) All secured and unsecured rights and interests in the frozen property that
are held by persons, other than terrorist groups or their agents, are entitied to
the same ranking that they would have been entitled to had the property not
been frozen.

(4) If a person has obtained an authorization under subsection (1), any other
person involved in carrying out the activity or transaction, or class of activities
or transactions, to which the authorization relates is not subject to sections
83.08, 83.1 and 83.11 if the terms or conditions of the authorization that are
imposed under subsection (2), if any, are met.

83.1 (1) Every person in Canada and every Canadian outside Canada shall
disclose forthwith to the Commissioner of the Royal Canadian Mounted
Police and to the Director of the Canadian Security Intelligence _Service

(a) the existence of property in their possession or control that they know
is owned or controlled by or on behalif of a terrorist group; and

(b) information about a transaction or proposed transaction in respect of
property referred to in paragraph (a).

(2) No criminal or civil proceedings lie against a person for disciosure made
in good faith under subsection (1).

83.11 (1) The following entities must determine on a continuing basis
whether they are in possession or control of property owned or controlied by
or on behalf of a listed entity:

(@) authorized foreign banks within the meaning of section 2 of the Bank
Act in respect of their business in Canada, or banks to which that Act
applies;

(b) cooperative credit societies, savings and credit unions and caisses
populaires regulated by a provincial Act and associations regulated by the
Cooperative Credit Asso-clations Act, '

(c} foreign companiés within the meaning of subsection 2(1) of the
Insurance Companies Act in respect of their insurance business in
Canada;

(c.1) companies, provincial companies and societies within the meaning of

31




Monthly report

Immunity

Regu'[ations

Offences —

freezing of
property,

disclosure or audit

No contravention

Seizure and
restraint of assels

32

subsection 2(1) of the Insurance Companies Act;

(c.2) fraternal benefit societies regulated by a provincial Act in respect of
their insurance activities, and insurance companies and other entities
engaged in the business of insuring risks that are regulated by a provincial
Act; .

(o) companies to which the Trust and Loan Companies Act applies;
(e) trust companies regulated by a provincial Act;
(N loan companies regulated by a provincial Act; and

(9) entities authorized under provincial legislation to engage in the
business of dealing in securities, or to provide portfolio management or
investment counselling services,

(2) Subject to the regulations, every entity referred to in paragraphs (1)}a) to
(g) must report, within the period specified by regulation or, if no period is
specified, monthly, to the principal agency or body that supervises or
regulates it under federal or provincial law either

(a) that it is not in possession or control of any property referred fo in
subsection (1), or

(b) that it is in possession or control of such property, in which case it must
also report the number of persons, contracts or accounts involved and the
total value of the property. '

(3) No criminal or ¢ivil proceedings lie against a person for making a report in
good faith under subsection (2).

(4) The Governor in Council may make regulations

(&) excluding any entity or class of entities from the requirement to make &
report referred to in subsection (2), and specifying the conditions of
exclusion; and

(b) specifying a period for the purposes of subsection (2).
83.12 (1) Every one who contravenes any of sections 83.08, 83.1 and 83.11
is guilty of an offence and liable '

(@) on summary conviction, to a fine of not more than $100,000 or to
imprisonment for a term of not more than one vyear, or to both; or

(b) on conviction on indictment, to imprisonment for a term of not more
than 10 years. .

(2) No person confravenes section 83.1 if they make the disclosure referred
to in that section only to the Commissioner of the Royal Canadian Mounted
Police or the Director of the Canadian Security Intelligence Service.

83.13 (1) Where a judge of the Federai Court, on an ex parte application by

the Attorney General, after examining the application in private, is satisfied
that there are reasonable grounds to believe that there is in any building,
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receptacle or place any property in respect of which an order of forfeiture
may be made under subsection 83.14(5), the judge may issue

() if the property is situated in Canada, a warrant authorizing a person
named therein or a peace officer to search the building, receptacie or
place for that property and to seize that property and any other property in
respect of which that person or peace officer believes, on reasonable
grounds, that an order of forfeiture may be made under that subsection; or

(b) if the property is situated in or outside Canada, a restraint order
prohibiting any person from disposing of, or otherwise dealing with any
interest in, that property other than as may be specified in the order.

(1.1) An affidavit in support of an application under subsection (1) may be
sworn on information and belief, and, notwithstanding the Federal Court
Rules, 1998, no adverse inference shall be drawn from a failure to provide
evidence of persons having personal knowledge of material facts.

{(2) On an application under subséction (1), atthe request of the Attomey
General, if a judge is of the opinion that the circumstances so require, the
judge may

(&) appoint a person to take conirol of, and to manage or otherwise deal
with, all or part of the property in accordance with the directions of the
judge; and

)} req'uire any person having possession of that property to give
possession of the property to the person appointed under paragraph (a).

(3) When the Attorney General of Canada so requests, a judge appointing a
person under subsection (2) shall appoint the Minister of Public Works and

. Government Services.

(4) The power to manage or otherwise deal with property under subsection
{2} includes

(a) in the case of perishable or rapidly depreciating property, the power to
sell that property; and ,

(b) in the case of property that has little or no value, the power to destroy
that property.

(5) Before a person appointed under subsection (2) destroys property
referred o in paragraph (4)(b), he or she shall apply to a judge of the Federal

~ Court for a destruction order.

(6) Before making a destruction order in relation o any property, a judge

shall require notice in accordance with subsection (7) to be given {0, and
may hear, any person who, in the opinion of the judge, appears to have a
valid interest in the property.

(7) A notice under subsection (8) shall be given in the manner that the judge
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directs or as provided in the rules of the Federal Court.

(8) A judge may order that property be destroyed if he or she is satisfied that
the property has little or no financial or other value.

{9) A management order ceases to have effect when the property that is the
subject of the management order Is refurned to an applicant in accordance
with the law or forfeited fo Her Majesty.

(10) The Attormey General may at any time apply o a judge of the Federal
Court to cancel or vary an order or warrant made under this section, other
than an appointment made under subsection (3). -

{11) Subsections 462.32(4) and (6), sections 462.34 to 462.35 and 462.4,
subsections 487(3) and (4) and section 488 apply, with such modifications as
the circumstances require, to @ warrant issued under paragraph (1)(a).

(12) Subsections 462.33(4) and (6) 1o (11) and sections 462.34 to 462.35
and 462.4 apply, with such modifications as the circumstances require, to an
order issued under paragraph (1Xb).

83.14 (1) The Attorney General may make an application to a judge of the
Federal Court for an order of forfeiture in respect of

(@) property owned or controlled by or on behalf of a terrorist group; or

(b) property that has been or will be used, in whole or in part, to facilitate
or carry out a terrorist activity. -

(2) An affidavit in support of an application by the Attorney General under
subsection (1) may be sworn on information and belief, and, notwithstanding
the Federal Court Rules, 1998, no adverse inference shall be drawn from a
failure to provide evidence of persons having personal knowledge of material
facis.

(3) The Attorney General is required o name as a respondent to an
application under subsection (1) only those persons who are known to own
or control the property that is the subject of the application.

(4) The Attorney General shall give notice of an application under subsection
{1) to named respondents in such a manner as the judge directs or as
provided in the rules of the Federa! Court.

(5) If a Judge is satisfied on a balance of probabilities that property is property
referred to in paragraph (1)(a) or (), the judge shall order that the property

be forfeited to Her Majesty to be disposed of as the Atiorney General directs

or otherwise dealt with in accordance with the law.

(5.1) Any proceeds that arise from the disposal of property under subsection
(5) may be used to compensate victims of terrorist activities and to fund anti-
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terrorist initiatives in accordance with any regulations made by the Governor
in Council under subssction (5.2).

{5.2) The Governor in Council may make regulations for the purposes of
specifying how the proceeds referred to in subsection (5.1} are to be
distributed.

{6) Where a judge refuses an application under subsection (1) in respect of
any property, the judge shall make an order that describes the property and
declares that it is not property referrad to in that subsection.

(7) On an application under subsection (1), a judge may require notice to be
given {o any person who, in the opinion of the Couri, appears to have an
interest in the property, and any such person shall be entitled to be added as
a respondent to the application.

(8) If a judge is satisfied that a person referred to in subsection (7) has an
interest in property that is subject to an application, has exercised
reasonable care to ensure that the property would not be used to facilitate or
carry out a terrorist activity, and is not a member of a terrorist group, the
judge shall order that the interest is not affected by the forfeiture. Such an
order shall declare the nature and extent of the interest in question.

(9) Where all or part of property that is the subject of an application under
subsection (1) is a dwelling-house, the judge shall also consider

(a) the impact of an order of forfeiture on any member of the immediate
family of the person who owns or controls the dwelling-houss, if the
dwelling-house was the member’s principal residence at the time the
dwelling-house was ordered restrained or at the time the forfeiture
application was made and continues to be the member’s principal
residence; and

(b) whether the member appears innocent of any complicity or collusion in
the terrorist activity.

(10} A person who claims an inferest in property that was forfeited and who
did not receive notice under subsection (7) may bring a motion to the Federal
Court to vary or set aside an order made under subsection (5} not later than
60 days after the day on which the forfeiture order was made.

{11) The Court may not extend the period set out in subsection (10).

83.15 Subsection 462.42(6) and sections 462.43 and 462.46 apply, with
such modifications as the circumstances require, to property subject to a
warrant or restraint order issued under subsection 83.13(1) or ordered
forfeited under subsection 83.14(5).

83.16 (1) Pending any appeal of an order made under section 83.14,

property restrained under an order issued under section 83.13 shall continue
to be restrained, property seized under a warrant issued under that section
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shall continue to be detained, and any person appointed to manage, control
or otherwise deal with that property under that section shall continue in that
capacity.

(2) Section 462.34 applies, with such modifications as the circumstances
require, to an appeal taken in respect of a refusal to grant an order under
subsection 83.14(5).

83.17 (1) This Part does not affect the operation of any other provision of this
or any other Act of Parliament respecting the forfeiture of property.

(2) Property is subject to forfeiture under subsection 83.14(5) only o the
extent that it is not required to satisfy the operation of any other provision of
this or any other Act of Parliament respecting restitution to, or compensation
of, persons affected by the commission of offences.

83.18 (1) Every one who knowingly participates in or contributes fo, directly
or indirectly, any activity of a terrorist group for the purpose of enhancing the
ability of any terrorist group to facilitate or carry out a terrorist activity is guilty
of an indictable offence and liable to imprisonment for a term not exceeding
ten years. -
(2) An offence may be committed under subssction (1) whether or not

{a) a terrorist group actually facilitates or carries out a terrorist acfivity;

(b) the participation or coniribution of the accused actually enhances the
ability of a terrorist group fo facilitate or carry out a terrorist activity; or

{c) the accused knows the specific nature of any terrorist activity that may
be facilitated or carried out by a terrorist group.

(3) Participating in or contributing to an activity of a terrorist group includes
(2) providing, receiving or recruiting a person to receive training;

(b) providing or offenng to provide a skill or an expertise for the beneﬁt of,
at the direction of or in association with a terrorist group;

{¢) recruiting a person in order to facilitate or commit
{i) a terrorism offence, or

(i) an act or omission outside Canada that, if committed in Canada,
would be a terrorism offence; '

{d) entermg or remaining in any counfry for the benefit of at the direction
of or In association with a terrorist group; and

(e) making oneself, in response to instructions from any of the persons
who constitute a terrorist group, available to facilitate or commit

(i) a terrorism offence, or
(i) an act or omission outside Canada that, if commitied in Canada,
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would be a terrorism offence,

{4) in determining whether an accused participates in or contributes to any
activity of a terrorist group, the court may consider, among other factors,
whether the accused

(a) uses a name, word, symbol or other representation that identifies, or is
associated with, the terrorist group;

(b) frequently associates with any of the persons who constitute the
terrorist group;

{c) receives any benefit from the terrorist group; or

{d) repeatedly engages in activities at the instruction of any of the persons
who constitute the terrorist group.

Facilitating terrorist 83.19 (1) Every one who knowingly facilitates a terrorist activity is guilty of an
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indictable offence and liable to imprisonment for a term not exceeding
fourteen years.

(2) For the purposes of this Part, a terrorist activity is faciiitated whether or
not

(a) the facilitator knows that a particular terrorist activity is facilitated;

(b} any particular terrorist activity was foreseen or planned at the fime it
was facilitated; or

(c) any terrorist activity was actually carried out.
83.2 Every one who commits an indictable offence under this or any other

Act of Parliament for the benefit of, at the direcfion of or in association with a
terrorist group is guilty of an indictable offence and liable to imprisonment for

 life.

83.21 (1) Every person who knowingly instructs, directly or indirectly, any
person to carry out any activity for the benefit of, at the direction of orin
association with a terrorist group, for the purpose of enhancing the ability of
any terrorist group to facilitate or carry out a terrorist activity, is guilty of an
indictable offence and liable to imprisonment for fife.

{2) An offence may be committed under subsection (1) whether or not

(a) the activity that the accused instructs to be carried out is actually
carried out; '

(b) the accused instructs a particular person to carry out the activity
referred to in paragraph {(a);, ~~ = = :

{c) the accused knows the identity of the person whom the accused
instructs to carry out the activity referred to in paragraph (a);

{d) the person whom the accused instructs to carry out the activity referred
to in paragraph (&) knows that it is to be carried out for the benefit of, at
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the direction of or in association with a terrorist group;
“(e) a terrorist group actually facilitates or carries out a terrorist activity;

(f) the activity referred to in paragraph (a) actually enhances the ability of
a terrorist group to facilitate or carry out a terrorist activity; or

{g) the accused knows the specific nature of any terrorist activity that may '

be facilitated or carried out by a terrorist group.

83.22 (1) Every person who knowingly instructs, directly or indirecily, any
person to carry out a terrorist activity is guilty of an indictable offence and
liable to imprisonment for life.

{(2) An offence may be committed under subsection (1) whether or not
(&) the terrorist activity is actually carried out;

{b) the accused instructs a particular person io carry out the terrorist
activity,

{¢) the accused knows the identity of the person whom the accused
instructs to carry out the terrorist activity; or

{d) the person whom the accused insiructs to carry out the terrorist activity
knows that it is a terrorist activity.

83.23 Every ane who knowingly harbours or conceals any person whom he
or she knows to be a person who has carried out or is likely to carry out a
terrorist activity, for the purpose of enabling the person to facilitate or carry
out any terrorist activity, is guilty of an indictable offence and liable to
imprisonment for a term not exceeding ten years.

83.231 (1) Every one commits an offence who, without lawful excuse and
with intent to cause any person to fear death, bodily harm, substantial
damage to property or serious interference with the lawful use or operation of
property,
(@) conveys or causes or procures to be conveyed information that, in all
the circumstances, is likely to cause a reasonable apprehension that
terrorist activity is occurring or will occur, without believing the information
o be true; or

{b) commits an act that, in all the circumstances, is likely to cause a
reasonable apprehension that terrorist activity is occurring or will oceur,
without believing that such activity is occurring or will occur.

(2) Every one who commits an offence under subsection (1) is guilty of

(a)an indictable offence and fiable to imprisonment for-a term not
exceeding five years; or

(b} an offence punishable on summary conviction.

(3) Every one who commits an offence under subsection (1) and thereby
causes bodily harm to any other person is guilty of
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(8) an indictable offence and liable to imprisonment for a term not
exceeding ten years; or

(b} an offence punishable on summary conviction and llable to
imprisonment for a term not exceeding eighteen months.

(4) Every one who commits an offence under subsection (1) and thereby
causes the death of any other person is guilty of an indictable offence and
liable to imprisonment for fife.

83.24 Proceedings in respect of a terrorism offence or an offence under
section 83.12 shall not be commenced without the consent of the Attorney
General.

83.25 (1) Where a person is alleged to have committed a terrorism offence or
an offence under section 83.12, proceedings in respect of that offence may,
whether or not that person is in Canada, be commenced at the instance of
the Government of Canada and conducted by the Attorney General of
Canada or counsel acting on his or her behalf in any territorial division in
Canada, if the offence is alleged to have occurred oufside the province in
which the proceedings are commenced, whether or not proceedings have
previously been commenced elsewhere in Canada.

(2) An accused may be tried and punished in respect of an offence referred
to in subsection (1) in the same manner as if the offence had been
committed in the territorial division where the proceeding is conducted.

83.26 A sentence, other than one of life imprisonment, imposed on a person
for an offence under any of sections 83.02 to 83.04 and 83.18 to 83.23 shall
be served consecutively to

~ (a) any other punishment imposed on the person, other than a sentence of
life imprisonment, for an offence arising out of the same event or series of
events; and

(b) any other sentence, other than one of life imprisonment, to which the
person is subject at the time the sentence is imposed on the person for an
offence under any of those sections. '

83.27 (1) Notwithstanding anything in this Act, a person convicted of an
indictable offence, other than an offence for which a sentence of
imprisonment for life is imposed as a minimum punishment, where the act or
omission constituting the offence also constitutes a terrorist activity, is liable
to imprisonment for life.

(2) Subsection (1) does not apply unless the prbsecu_tor satisfies the court - -

that the offender, before making a plea, was notifled that the application of
that subsection would be sought.

83.28 (1) In this section and section 83.29, “judge” means a provincial court
judge or a judge of a superior court of criminal jurisdiction.
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{2) Subject to subsection (3), a peace officer may, for the purposes of an
investigation of a terrorism offence, apply ex parte to a judge for an order for
the gathering of information.

(3) A peace officer may make an application under subsection (2) only if the
prior consent of the Attorney General was obtained.

{4) A judge to whom an application is made under subsection (2) may make
an order for the gathering of information if the judge is satisfied that the
consent of the Attorney General was obtained as required by subsection (3)
and

(a) that there are reasonable grounds to believe that
(i} a terrorism offence has been commitied, and

{ii) information concerning the offence, or information that may reveal
the whereabouts of a person suspected by the peace officer of having
committed the offence, is likely to be obtained as a result of the order;
or

(b) that

{i) there are reasonable grounds to believe that a terrorism offence will
be committed,

(if) there are reasonable grounds to believe that a person has direct and
material information that relates to a terrorism offence referred to In
subparagraph (i), or that may reveal the whereabouts of an individual
who the peace officer suspects may commit a terrorism offence referred
1o in that subparagraph, and

(ii) reasonable attempts have been made to obtain the information
referred to in subparagraph (ii) from the person referred to in that
subparagraph.

(5) An order made under subsection (4) may

(a) order the examination, on oath or not, of a person named in the order;

{b) order the person to attend at the place fixed by the judge, or by the
judge designated under paragraph (d), as the case may be, for the
examination and to remain in attendance untll excused by the presiding
judge;

() order the person to bring to the examination any thing in their
possession or control, and produce it {o the presiding judge;

(d) designate another judge as the judge before whom the exémiriaﬁoh is
to take place; and

(e) include any other terms or conditions that the judge considers
desirable, including terms or conditions for the protection of the interests
of the person named in the order and of third parties or for the protection
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. of any ongoing investigation.

(6) An order made under subsection (4) may be executed anywhere in
Canada.

(7) The judge who made the order under subsection (4), or another judge of
the same court, may vary its terms and conditions.

(8) A person named in an order made under subsection (4) shail answer
questions put to the person by the Attorney General or the Attomey
General's agent, and shalil produce 1o the presiding judge things that the
person was ordered to bring, but may refuse if answering a question or
producing a thing would disciose information that is protected by any law
relating to non-disclosure of information or to privilege.

{9) The presiding judge shall rule on any objection or other issue relating to a
refusal to answer a question or fo produce a thing.

(10) No person shall be excused from answering a guestion or producing a
thing under subsection (8) on the ground that the answer or thing may tend
to incriminate the person or subject the person fo any proceeding or penalfy,
but

(a) no answer given or thing produced undet subsection {8) shall be used
or received against the person in any criminal proceedings against that
person, other than a prosecution under section 132 or 1386; and

(b) no evidence derived from the evidence obtained from the person shall
be used or received against the person in any criminal proceedings against
that person, other than a prosecution under section 132 or 136.

(11) A person has the right to retain and instruct counsel at any stage of the
proceedings.

(12) The presiding judge, if satisfied that any thing produced during the
course of the examination will likely be relevant to the investigation of any
{errorism offence, shall order that the thing be given into the custady of the
peace officer or someone acting on the peace officer's behalf,

83.29 (1) The judge who made the order under subsection 83.28(4), or
another judge of the same court, may issue a warrant for the arrest of the
person named in the order if the judge is satisfied, on an information in
writing and under oath, that the person

(a) is evading service of the order;

{b) is about to abscond; or

{c) did not attend the examination, or did not remain in attendance, as
required by the order.

(2) A warrant Issued under subsection (1) may be executed at any place in
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Canada by any peace officer having jurisdiction in that place.

(3) A peace officer who arrests a person in the execution of a warrant issued
under subsection (1) shall, without delay, bring the person, or cause the
person to be brought, before the judge who issued the warrant or another
judge of the same court. The judge in question may, to ensure compiiance
with the order, order that the person be detained in custody or released on
recognizance, with or without sureties.

83.3 (1) The consent of the Attorney General is required before a peace
officer may lay an information under subsection (2).

(2) Subject to subsection (1), 2 peace officer may lay an information bsfore a
provincial court judge if the peace officer

(a) believes on reasonable grounds that a terrorist activity will be carried
out; and

(b} suspects on reasonable grounds that the imposition of a recognizance
with conditions on a person, or the arrest of a person, is necessary to
prevent the carrying out of the terrorist activity.

(3) A provincial court judge who receives an information under subsection (4]
may cause the person to appear before the provingial court judge.

(4) Notwithstanding subsections (2) and (3), if
{a) either

(i) the grounds for laying an informaition referred to in paragraphs (2Xa)
and (b) exist but, by reason of exigent circumstances, it would be
impracticable 1o lay an information under subsection (2), or

(ii) an Information has been laid under subsection (2) and a summons
has been issued, and

(b) the peace officer suspscts on reaéonable grounds that the detention of
the person in custody is necessary in order to prevent a terrorist activity,

the peace officer may arrest the person without warrant and cause the
person 1o be detained in custody, to be taken before a provincial court judge
in accordance with subsection (6).

(5) If a peace officer arrests a person without warrant in the circumstance

. described in subparagraph (4)(a){(i), the peace officer shall, within the time

prescribed by paragraph (6)(a) or (), -
() lay an information in accordance with subsection (2); or

(b) release the person.

(6) A person detained in custody shall be taken before a provincial court
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judge in accordance with the following rules:

(a) if a provincial court judge is available within a period of twenty-four
hours after the person has been arrested, the person shall be taken
before g provincial court judge without unreasonable delay and in any
event within that period, and

(b) if a provincial court judge is not available within a period of twenty-four
hours after the person has been arrested, the person shall be taken
before a provincial court judge as socn as possible,

unless, at any time before the expiry of the time prescribed in paragraph (a)
or (b) for taking the person before a provincial court judge, the peace officer,
or an officer in charge within the meaning of Part XV, is satisfied that the
person should be released from custody unconditionally, and so releases the
person.

(7) When a person is taken before a provincial court judge under subsection
(6), '

(&) i an information has not been laid under subsection (2), the judge shall
order that the person be released; or

(b) if an information has been laid under subsection (2),

(i) the judge shall order that the person be released unless the peace
officer who laid the information shows cause why the detention of the
person in custody is justified on one or more of the following grounds:

{A) the detention is necessary to ensure the person’s appearance
before a provincial court judge in order to be dealt with in accordance
with subsection (8),

(B) the detention is necessary for the protection or safety of the
public, including any witness, having regard to all the circumstances
including

() the likelihood that, if the person is released from custody, a
terrorist activity wili be carried out, and

(1) any substantial likelinood that the person will, if released from
custody, interfere with the administration of justice, and

(C) any other just cause and, without limiting the generaiity of the
foregoing, that the detention is necessary in order to maintain
confidence in the administration of justice, having regard to all the
circurmstances, including the apparent strength of the peace officer's
grounds under subsection (2), and the gravity of any terrorist activity
that may be carried out, and

(if) the judge may adjourn the matter for a hearing under subsection (8)
but, if the person is not released under subparagraph (i), the
adjournment may not exceed forty-eight hours.

(8) The provincial court judge before whom the person appears pursuant to
subsection {3)
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(a) may, if satisfied by the evidence adduced that the peace officer has
reasonable grounds for the suspicion, order that the person enter into a
recognizance io keep the peace and be of good behaviour for any period
that does not exceed twelve months and to comply with any other
reasonable conditions prescribed in the recognizance, inciuding the
conditions set out in subsection (10), that the provincial court judge
considers desirable for preventing the carrying out of a terrorist activity;
and

{b) if the person was not released under subparagraph (7)(b)(i), shall
order that the person be released, subject to the recognizance, if any,
ordered under paragraph (a).

(9) The provincial court judge may commit the person to prison for a term not
exceeding twelve months if the person fails or refuses fo enter into the
recognizance.

(10) Before making an order under paragraph (8)(a), the provincial court
judge shall consider whether it is desirable, in the interests of the safety of
the person or of any other person, to include as a condition of the
recognizance that the person be prohibited from possessing any firearm,
cross-bow, prohibited weapon, resfricted weapon, prohibited device,
ammunition, prohibited ammunition or expioswe substance, or all of those
things, for any period spech jed in the recognizance, and where the provincial
court judge decides that it is so desirable, the provincial court judge shall add
such a condition to the recognizance.

(1 1) if the provincial court judge adds a condition described in subsection
(10) to a recognizance, the provincial court judge shall specify in the
recognizance the manner and method by which

(a) the things referred to in that subsection that are in the possession of
the person shall be surrendered, dlsposed of, detained, stored or dealt
with; and

(b) the authorizations, licences and registration certificates held by the
person shall be surrendered.

(12) If the provincial court Judge does not add a condition described in
subsection (10} to a recognizance, the provincial court judge shall include in
the record a statement of the reasons for not adding the condition.

(13) The provincial court judge may, on application of the peace officer, the
Attorney General or the person, vary the conditions fixed in the
recognizance. .

(14) Subsections 810(4) and (5) apply, with any modifications that the
circumstances require, to proceedings under this section.

83.31 (1) The Attorney General of Canada shall prepare and cause to be laid
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before Parllament and the Attorney General of gvery province shall publish
or otherwise make available to the public an annual report for the previous
year on the operation of sections 83.28 and 83.29 that includes

(&) the number of consents to make an application that were sought, and
the number that were obtained, by virtue of subsections 83.28(2) and (3);

{b) the number of orders for the gathering of information that were made
under subsection 83.28(4); and

(c) the number of arrests that were made with a warrant issued under
saction 83.29.

{2) The Attorney General of Canada shall prepare and cause to be laid
before Parliament and the Attorney General of every province shall publish
or otherwise make available to the public an annual report for the previous
year on the operation of section 83.3 that includes

{a) the number of consents to lay an information that were sought, and the
number that were obtained, by virtue of subsections 83.3(1) and (2);

(b) the number of cases in which a summons or a warrant of arrest was
issued for the purposes of subsection 83.3(3});

(¢) the number of cases where a person was not released under
* subsection 83.3(7) pending a hearing;

() the number of cases in which an order to enter into a recognizance
was made under paragraph 83.3(8)(a), and the types of conditions that
were imposed;

(e} the number of times that a person failed or refused to enter into a
recognizance, and the term of imprisonment imposed under subsection
83.3(9) in each case; and

(H the number of cases in which the conditions fixed in a recognfzance
were varied under subsection 83.3(13).

{3) The Minister of Public Safety and Emergency Preparedness shall prepare
and cause to be laid before Parliament and the Minister responsible for
policing in every province shall publish or otherwise make available to the
public an annual report for the previous year on the operation of section 83.3
that includes '

(a) the number of arrests without warrant that were made under
subsection 83.3(4) and the period of the arrested person’s detention in
custody in each case; and

(b} the number of cases in which a person was arrested without warrant
under subsection 83.3(4) and was released

(i) by a peace officer under paragraph 83.3(5)(b), or
(i) by a judge under paragraph 83.3(7){a).

{4) The annual report shall not contain any information the disclosure of
which would
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{a) compromise or hinder an ongoing investigation of an offence under an
Act of Parliament;

{b) endanger the life or safety of any person;

{c) prejudice a legal proceeding; or

(d) otherwise be contrary to the public interest.
83.32 (1) Sections 83.28, 83.29 and 83.3 cease fo apply at the end of the
fifteenth sitting day of Parliament after December 31, 2006 unless, before the

end of that day, the application of those sections is extended by a resolution
— the text of which is established under subsection (2) — passed by both

- Houses of Parliament in accordance with the rules set out in subsection (3).

(2) The Governor General in Council may, by order, establish the text of a
resolution providing for the extension of the application of sections 83.28,
83.29 and 83.3 and specifying the period of the extension, which may not
exceed five years from the first day on which the resolution has been passed
by both Houses of Parliament.

(3) A motion for the adoption of the resolution may be debated in both
Houses of Parliament but may not be amended. At the conclusion of the
debate, the Speaker of the House of Parliament shall immediately put every
question necessary fo determine whether or not the motion is concurred in.

{4) The application of sections 83.28, 83.29 and 83.3 may be further
extended in accordance with the procedure set out in this section, with the
words “December 31, 2006” in subsection (1) read as “the expiration of the
most recent extension under this section™.

(5) in subsection (1), “sitting day of Parliament” means a day on which both
Houses of Parliament sit.

83.33 (1) In the event that sections 83.28 and 83.29 cease to apply pursuant
1o section 83.32, proceedings commenced under those sections shall be
completed if the hearing before the judge of the application made under
subsection 83.28(2) began before those sections ceased to apply.

(2) In the event that section 83.3 ceases to apply pursuant to section 83.32,
a person detained in custody under section 83.3 shall be released when that
section ceases 1o apply, except that subsections 83.3(7) to (14) continue to
apply to a person who was taken before a judge under subsection 83.3(6)
before section 83.3 ceased {o apply. '

Code criminal, R.S.C. 1985, c. C-46

Fait de se livrer &
un combat

83. (1) Est coupable d’une infraction punissable sur déclaration de
culpabilité par procédure sommaire quiconque, selon le cas :
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a) se livre, comme adversaire, & un combat concerig;
b) recommande ou encourage un combat concerté, ou en est promoteur;

c) assiste 4 un combat concerté en qualité d'aide, second, médecin,
arbitre, soutien ou reporter.

(2) Au présent article, « combat concerté » s’entend d’un match ou combat,
avec les poings ou les mains, enfre deux personnes qui se sont rencontrées
a cette fin par arrangement préalable conclu par elles, ou pour elles;
cependant, W'est pas réputé combat concerté un match de boxe entre des
sportifs amateurs, lorsque les adversaires portent des gants de boxe d’une
masse minimale de cent quarante grammes chacun, ou un match de boxe
tenu avec la permission ou sous l'autorité d’'une commission athiéfique ou
d'un corps semblable établi par la législature d’'une province, ou sous son
autorité, pour la régie du sport dans ia province.

83.01 (1) Les définitions qui suivent s’appliquent & la présente partie.
« activité terroriste »

&) Soit un acte — action ou omission, commise au Canada ou a I'éfranger
— qui, au Canada, consfitue une des infractions suivantes :

(i) les infractions visées au paragraphe 7(2) et mettant en ceuvre la
Convention pour la répression de la capture illicite d'aéronefs, signée a
La Haye ie 16 décembre 1970,

(if) les infractions visées au paragraphe 7(2) et mettant en ceuvre la
Convention pour la répression d’actes ilficites dirigés contre la sécurité
de 'aviation civile, signée a Montréal le 23 septembre 1971,

(iii) Yes infractions visées au paragraphe 7(3) et mettant en ceuvre la
Convention sur la prévention et fa répression des infractions conire les
personnes jouissant d’une protection internationale, y compris les
agents diplomatiques, adoptée par Assemblée générale des Nations
Unies le 14 décembre 1973,

(iv) les infractions visées au paragraphe 7(3.1) et mettant en oeuvre la
Convention internationale contre la prise d'ofages, adoptée par
Assemblée générale des Nations Unies le 17 décembre 1979,

(v} les infractions visées aux paragraphes 7(3.4) ou (3.6) st mettant en
oeuvre la Convention sur la protection physique des matiéres
nucléaires, conclue & New York et Vienne le 3 mars 1980,

{vi) les infractions visées au paragraphe 7(2) et metitant en oeuvre le
Protocole pour Ia répression des actes ifiicites de violence dans les
adroports servant & laviation civile infernationale, complémentaire a Ia
Convention pour la répression d’actes illicites dirigés contre la sécurité
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de laviation civile, signé & Montréal le 24 février 1988,

(vil) les infractions visées au paragraphe 7(2.1) et mettant en ceuvre la
Convention pour la répression d'actes illicites conire la sécurité de la
navigation maritime, conclue a2 Rome le 10 mars 1988,

(viii) les infractions visées aux paragraphes 7(2.1) ou (2.2) et mettant
en oeuvre le Protocole pour fa répression d'actes illicites contre la
sécurité des plates-formes fixes situées sur le plateau continental,
conclu & Rome le 10 mars 1988, :

(ix) les infractions visées au paragraphe 7(3.72) et mettant en oeuvre la
Convention internationale pour la répression des attentats terroristes a
Fexplosif, adoptée par 'Assemblée générale des Nations Unies le 15
décembre 1997,

(x) les infractions visées au paragraphe 7(3.73) et mettant en ceuvre la
Convention internationale pour la répression du financement du
terrorisme, adoptée par 'Assemblée générale des Nations Unies le 9
décembre 1889,

b} soit un acte — action ou omission, commise au Canada ou a l'étranger

(i) d'une part, commis & la fois :

(A) au nom — exclusivement ou non — d'un but, d'un objectif ou
d'une cause de nature politique, religieuse ou idéologique,

(B) en vue — exclusivement ou non — d'intimider tout ou partie de
la population quant & sa sécurité, entre autres sur le plan
économigue, ou de contraindre une personne, un gouvernement
ou une organisation nationale ou internationale & accomplir un
acte ou & s'en abstenir, que la personne, la population, le
gouvernement ou I'organisation soit ou non au Canada,

(i) d"autre part, gui intentionnellement, selon le cas :

(A) cause des blessures graves a une personne ou la mort de
celle-ci, par 'usage de [a violence,

(B) met en danger la vie d'une personne,

(C) compromet gravement la santé ou la sécurité de fout-ou partie
de la population,

(D) cause des dommages matériels considérables, que ies biens

visés soient publics ou privés, dans des circonstances telles qul
est probable que F'une des sifuations mentionnées aux divisions
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(A) 2 (C) en résultera,

(E) perturbe gravement ou paralyse des services, installations ou
systémes essentiels, publics ou privés, sauf dans e cadre de
revendications, de protestations ou de manifestations d'un
désaccord ou d'un arrét de travall qui n‘ont pas pour but de

* provoquer Fune des situations mentionnées aux divisions (A) &
(C).

Sont visés par la présente définition, relativement a un tel acle, le
complot, la tentative, la menace, la complicité aprés le fait et
Fencouragement a la perpétration; il est entendu que sont exclus de
la présente définition I'acte — action ou omission — commis au
cours d’un conflit armé et conforme, au moment et au lieu de la
perpétration, au droit international coutumier ou au droit international
conventionnel applicable au conflit ainsi que les activités menges par
les forces armées d'un Etat dans 'exercice de leurs fonctions
officielles, dans la mesure ol ces activités sont régies par d’autres
régles de droit infernational.

« Canadien » Citoyen canadien, résident permanent au sens du paragraphe
2(1) de la Loi sur fimmigration et la profection des réfugiés ou personne

morale constituée ou prorogée sous le régime d'une loi féderale ou
pravinciale.

« entité » Personne, groupe, fiducie, société de personnes ou fonds, ou
organisation ou association non dotée de la personnalité morale.

« entité inscrite » Entité inscrite sur la liste établie par le gouvemnsur en
conseil en vertu de Farticle 83.05.

« groupe terroriste »

a) Soit une entité dont 'un des objets ou 'une des activités est de se
livrer & des activités terroristes ou de les faciliter;

b) soit une entité inscrite.

Est assimilé 2 un groupe terroriste un groupe ou une association formé de

groupes terroristes au sens de la présente définition.

(1.1) Il est entendu que Pexpression d’une pensée, d’une croyance ou d'une
opinion de nature politique, religicuse ou idéologique n'est visée 2 l'alinéa b)
de la définition de « activité terroriste » au paragraphe (1) que si elle
constitue un acte -~ action ou omission — répondant aux critéres de cet
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alinéa.

{(2) Pour I'application de la présente partie, faciliter s’inferpréte en conformité

avec le paragraphe 83.19(2).

83.02 Est coupable d'un acte criminel passible d’un emprisonnement
maximal de dix ans quiconque, directement ou non, fournit ou réunit,
délibérément ef sans justification ou excuse légitime, des biens dans

lintention de les voir utiliser — ou en sachant qu'ils seront utilisés — en tout

ou en partie, en vue :

a) d’'un acte — action ou omission — qui constitue 'une des infractions
prévues aux sous-alinéas a)(i) a (ix) de la définition de « activiié
terroriste » au paragraphe 83.01(1);

b} de tout autre acte — action ou omission — destiné a causer [a mort ou

des dommages corporels graves & une personne qui ne participe pas

directement aux hostilités dans une situation de conflit armé, notamment
un civil, si, par sa naiure ou son contexte, cet acte est desting & intimider

la population ou & confraindre un gouvernement ou une organisation
intemationale & accomplir ou a s’abstenir d’accomplir un acte
queiconque,

83.03 Est coupable d’'un acte criminel passible d’'un emprisonnement
maximal de dix ans guicongue, directement ou non, réunit des biens ou

fournit — ou invite une autre personne a le faire — ou rend disponibles des

biens ou des services financiers ou connexes :

a) soit dans Vintention de les voir utiliser — ou en sachant qu'ils seront

utilisés -— , en tout ou en partie, pour une activité terroriste, pour faciliter . .. .

une telle activité ou pour en faire bénéficier une personne qui se livre &
une ielle activité ou la facilite;

b) soit en sachant qu'ils seront utilisés, en tout ou en partie, par un
groupe terroriste ou qu'ils bénéficieront, en tout ou en partie, & celui-ci.

83.04 Est coupable d’un acte criminel passibie d’'un emprisonnement
maximal de dix ans quiconque, selon le cas :

a)} utilise directement ou non, en tout ou en partie, des biens pour une
activité terroriste ou pour la faciliter;

b) a en sa possession des biens dans lintention de les voir uliliser — ou .

en sachant qu'ils seront utilisés — directement ou non, en tout ou en
partie, paur une activité terroriste ou pour la faciliter.

83.05 (1) Le gouverneur en conseil peut, par réglement, établir une liste sur
laquelle il inscrit toute entité dont il est convaincu, sur la recommandation du

ministre de la Sécurité publique et de la Protection civile, qu'il existe des
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motifs raisonnables de croire

a) que, sciemment, elie s'est livrée ou a tenté de se livrer & une activité
terroriste, y a participé ou I'a facilitée; '

b) que, sciemment, elle agit au nom d'une entité visée a l'alinéa a), sous
sa direction ou en collaboration avec elle.

{1.1) Le ministre ne fait la recommandation visée au paragraphe (1) que s'il
a des motifs raisonnables de croire que Pentité en cause est visée aux
alindas (1)a) ou b).

(2) Le ministre, saisi d’une demande écrite présentée par une entité inscrite,
décide s'il a des motifs raisonnables de recommander ou non au gouvernaur
en conseil de radier celie-ci de la liste.

(3) §'il ne rend pas sa décision dans les soixante jours suivant la réception
de la demande, le ministre est réputé avoir décidé de ne pas recommander
la radiation.

(4) Le ministre donne sans délai au demandeur un avis de la décision quila
rendue ou quil est réputé avoir rendue relativement 4 la demande.

(5) Dans les soixante jours suivant la réception de I'avis, le demandeur peut
présenter au juge une demande de révision de la décision.

(6) Dés qu'll est saisi de la demande, le juge procéde de la fagon suivante :

a) il examine & huls clos les renseignements en matiére de sécurité ou de
criminalité qui ont été pris en considération pour linscription du
demandeur sur ia liste et recueille ies autres éléments de preuve ou
d'information présentés par le ministre ou en son nom; il peut, & la
demande de celui-ci, recueillir tout ou partie de ces €élements en
rabsence du demandeur ou de son avocat, s'il estime que leur divulgation
porterait atteinte & la sécurité nationale ou a la sécurité d'autruf;

b) il fournit au demandeur un résumé de T'information dont il dispose —
sauf celle dont la divulgation pourrait, & son avis, porter atteinte a la
sécurité nationale ou & la sécurité d’autrui — afin de lul permettre d'stre
suffisamment informé des motifs de la décision;

G) Il donne au demandeur la possibilité d’éfre entendu;

d} il décide si la décision est raisonnable compte tenu de Vinformation
dont il dispese et, dans le cas ol il décide que ia décision n'est pas

51




Preuve

Pubiication

Nouvelle demande
de radiation

Examen périodique
de la liste

Fin de 'examen

Définition de
« juge »

Renseignhements
secrets obtenus de

gouvernements
étrangers

Renvol des
renseignements

raisonnable, it ordonne la radiation.

(6.1) Le juge peut recevoir et admetire en preuve tout élément qurii estime
digne de foi et approprié — méme si le droit canadien ne prévoit pas par
allleurs son admissibilité — et peut fonder sa décision sur cet élement.

(7} Une fois la décision ordonnant !a radiation passée en force de chose
jugés, le ministre en fait publier avis sans délai dans la Gazette du Canada.

(8) L'entité inscrite ne peut présenter une nouvelle demande de radiation en
vertu du paragraphe (2) que si sa situation a évolué d'une maniére
importante depuis la présentation de sa derniére demande ou que sile
ministre a termingé examen mentionné au paragraphe (9). ’

(9) Deux ans aprés I'tablissement de la liste et tous les deux ans paria
suite, ie ministre examine celle-ci pour savoir si les motifs visés au
paragraphe (1) justifiant Pinscription d’une entité sur la fiste existent toujours
et recommande au gouvemeur en conseil de radier ou non ceite entiié de la
fiste. L'examen est sans effet sur la validité de la liste.

(10} Le ministre termine son examen dans les meilleurs délais mais au plus
tard cent vingt jours aprés I'avoir commencé. Une fois 'examen terming, il
fait publier sans délai un avis 4 cet effet dans la Gazetfe du Canada.

(11) Au présent article, « juge » s'entend du juge en chef de la Cour fédérale
ou du juge de cette juridiction désigné par celui-cl.

83.06 (1) Pour 'application du paragraphe 83.05(6), procédant & huis clos et
en Pabsence du demandeur ou de son avocat :

a) le ministre de la Sécurité publique et de la Protection civile peut
présenter au juge une demande en vue de faire admeitre en preuve des
renseignements obtenus sous le sceau du secret du gouvernement d'un
Etat étranger ou d'une organisation internationale d'Etats, ou de 'un de
leurs organismes;

b) le juge examine les renseignements et accorde & 'avocat du ministre
la possibilité de lui présenter ses arguments sur la pertinence des
renseignements et le fait qu'iis ne devraient pas éire communiqués au
demandeur ou & son avocat parce que la communication porterait atteinie
& la sécurité nationale ou & la sécurité d'autrul.

(2) Ces renseignements sont renvoyés a 'avocat du ministre et ne peuvent
servir de fondement a la décision rendue au titre de Falinéa 83.05(6)d) dans
les cas suivants :

a) le juge décide qu'ils ne sont pas pertinents;
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b) le juge décide qu'ils sont pertinents, mais qu'ils devraient faire partie du
résumé a fournir au titre de Falinéa 83.05(6)b);

¢) le ministre retire la demande.

(3) Si le juge décide que ces renseignements sont pertinents, mais que leur
communication au fitre de P'alinéa 83.05(6)b) porterait atteinte & la sécurité
nationale ou & la sécurité d’autrui, il les exclut du résumé, mais peut s'en
servir comme fondement de la décision qu'il rend au titre de I'alinéa
83.05(6)d).

83.07 (1) Lentité qui prétend ne pas &tre une entité inscrite peut demander
au ministre de la Sécurité publique et de la Profection civile de lui délivrer un
certificat a cet effet.

(2) S'il est convaincu que le demandeur n'est pas une entite inscrite, 18
ministre délivre le certificat dans les quinze jours suivant la réception de la
demande.

83.08 (1) Il est interdit & toute personne au Canada et & tout Canadien &
'étranger :

a) d'effectuer sciemment, directement ou non, une opération portant sur
des biens qui appartiennent a un groupe terroriste, ou qui sont & sa
disposition, directement ou nom;

b) de conclure sciemment, direciement ou non, une opération
relativement & des biens visés 4 l'alinéa a) ou d’en faciliter sciemment,
directement ou non, la conclusion;

¢} de fournir sciemment toute forme de services financiers ou connexes
liés A des biens visés & Palinéa a) & un groupe terroriste, pour son profit
ou sur son ordre.

(2) Nui ne peut &tre poursuivi au civil pour avoir fait ou omis de faire quoi
que ¢e solt dans le but de se conformer au paragraphe (1), s’ila agi
raisonnablement et pris toutes les dispositions voulues pour se convaincre
que le bien en cause appartient & un groupe terroriste ou est & sa
disposition, directement ou non.

83.09 (1) Le ministre de la Sécurité publique et de la Protection civile — ou

toute personne qu'il désigne — peut autoriser foute personne au Canada ou .

tout Canadien 4 I'étranger a se livrer & toute opération ou activité — ou
catégorie d’opérations ou d'activités — qu'interdit l'article 83.08.

(2) Le ministre peut assortir lautorisation des conditions qu'il estime

nécessaires; il peut également la modifier, la suspendre, la révoguer ou la
rétablir.
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(3) Le blocage ne porte pas atteinte au rang des droits et intéréts — garantis
ou non — détenus sur les bisns qui en font 'objet par des personnes qui ne
sont pas des groupes terrorisies ou des mandataires de ceux-ci.

(4) Dans le cas ol une personne a obtenu une autorisation en vertu du
paragraphe (1), toute autre personne qui participe & I'opération ou & l'activité
— ou a la catégorie d'opérations ou d'activités — visée par l'auterisation est
soustraite & 'application des articles 83.08, 83.1 et 83.11 si les conditions
dont I'autorisation est assortie, le cas échéant, sont respectées.

. 83.1 (1) Toute personne au Canada et tout Canadien a Pétranger est tenu

de communiquer sans délai au directeur du Service canadien du
renseignement de sécurité et au commissaire de la Gendarmerie royale du
Canada :

a) Pexistence de biens qui sont en sa possession ou & sa disposition et
qui, & sa connaissance, appartiennent a un groupe terroriste, ou qui sont
a sa disposition, directement ou non;

b) tout renseignement portant sur une opération, réelle ou projetée,
mettant en cause des biens visés a l'alinéa a).

" {2) Nul ne peut &tre poursuivi pour avoir fait de bonne fol une communication

au titre du paragraphe {1).

83.11 (1) Il incombe aux entités ci-aprés de vérifier de fagon continue
l'existence de biens qui sont en leur possession ou 3 leur disposition et qui
appartiennent & une entité inscrite ou sont a sa disposition, directement ou
non :

a)} les banques régies par la Loi sur les banques et les banques
étrangéres autorisées, au sens de larticle 2 de la Loi sur les banquss,
dans le cadre des activités que ces demiéres exercent au Canada;

b} les coopératives de crédit, caisses d'épargne et de crédit et caisses
populaires régies par une loi provinciale et les associations régies par la
Lof sur les associations coopératives de crédit,

¢) les sociéiés étrangéres, au sens du paragraphe 2(1) de la Lof sur les
sociétés d'assurances, dans le cadre des activités d’assurance qu'elles
exercent au Canada; .

¢.1) les sociétés, les sociétés de secours et les sociétés provinciales au
sens du paragraphe 2(1) de Ia Loi sur Jles sociétés d'assurances;

¢.2) les sociétés de secours mutuel régies par une loi provinciale, dans le
cadre de leurs activités d’'assurance, et les sociétés d'assurances et
autres entités régies par une loi provinciale qui exercent le commerce de
Passurance;

54

54



Rapport

Immunité

Reglements

Infraction —
blocage des biens,

communication ou
vérification

Aucune
contravention

Mandat spécial

d} les sociétés régies par la Loi sur les sociélés de fiducie et de préf,
e) les sociétés de fiducie régies par une loi provinciale;
7) les sociétés de prét régies par une loi provinciale;

9) les entités autorisées en vertu de la législation provinciale a se livrer au
commerce des valeurs mobiliéres, ou a la fourniture de services de
gestion ds portefeuille ou de conseils en placement.

(2) Sous réserve des réglements, il incombe aux entités visées aux alinéas
(1)a) & g) de rendre compte, selon la périodicité précisée dans le reglement
ou, a défaut, chaque mois, & l'autorité ou a Forganisme principal de
surveillance ou de réglementation dont elles relévent sous le régime d'une
loi féderale ou provinciale ;

a) soit du fait qu’elles n'ont pas en leur possession ni & leur disposition
des biens visés au paragraphe (1});

b) soit du fait qu’elles en ont, auquel cas elles sont tenues d'indiquer le
nombre de personnes, de comptes ou de confrats en cause et la valeur
totale des biens.

{3) Nul ne peut &tre poursuivi pour avoir fait rapport de bonne foi au titre du
paragraphe (2).

(4) Le gouverneur en conseil peut, par réglement :
a) soustraire, aux conditions qui y sont précisées, toute entité ou
catégorie d’entités & I'obligation de rendre compte prévue au paragraphe
(2)
b) préciser la périodicité du rapport.

83.12 (1) Quiconque contrevient aux articles 83.08, 83.1 ou 83.11 commet
une infraction et encourt, sur déclaration de culpabilité :

a) par procédure sommaire, une amende maximale de 100 000 $etun
emprisonnement maximal de un an, ou 'une de ces peines;

b) par mise en accusation, un emprisonnement maximal de dix ans.

(2) Ne contrevient pas a I'article 83.1 la personne qui ne communique
Finformation en cause qu'au directeur du Service canadien-du
renseignement ou qu'au commissaire de la Gendarmerie royale du Canada.

83.13 (1) Sur demande du procureur général présentée ex parte et
eniendue a huis clos, le juge de la Cour fédérale qui est convaincu qu'it
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existe des motifs raisonnables de croire qu'il se trouve dans un batiment,

contenant ou lieu des biens qui pourraient faire 'objet d’une ordonnance de -

confiscation en vertu du paragraphe 83.14(5) peut

a) dans le cas ol les biens sont situés au Canada, délivrer un mandat
autorisant la personne qul y est nommée ou un agent de la paix a
perquisitionner dans ce batiment, contenant ou lieu et a saisir les biens
en cause ainsi que tout autre bien dont cette personne ou l'agent de la
paix a des motifs raisonnables de croire qu'il pourrait faire I'objet d'une
telle ordonnance;

b) dans le cas ou les biens sont situés au Canada ou & I'efranger, rendre
une ordonnance de blocage interdisant & toute personne de se départir
des biens précisés dans I'ordonnance ou d’effectuer des opérations sur
les droits qu'elle défient sur ceux-ci, sauf dans la mesure prévue.

(1.1) Laffidavit qui accompagne la demande peut contenir des déciarations
fondées sur ce que sait et croit le déclarant, mais, par dérogation aux
Régles de la Cour fédérale (1998), le fait de ne pas offfir le témoignage de

personnes ayant une connaissance personnelle des faits importants ne peut -

donner lisu a des conclusions défavorables.

(2) Saisi d’une demande en vertu du paragraphe (1), le juge peut, & la

demande du procureur général, s'il 'estime indiqué dans les circonstances : -

a) nommer un administrateur et [ui ordonner de prendre en charge ces
biens en tout ou en partie, de les administrer ou d'effectuer toute autre
opération & leur égard conformément & ses directives;

b) ordonner & toute personne qui a la possession des biens, a régard
desquels un administrateur est nommé, de les remetire & celui-ci.

(3) A la demande du procureur général du Canada, le juge nomme e
ministre des Travaux publics et des Services gouvernementaux a titre
d'administrateur visé au paragraphe (2).

(4) La charge d'administrer des biens ou d'effectuer toute autre opération &
leur égard comprend notamment :

a) dans le ¢cas de biens périssables ou qui se déprécient rapidement, le
pouvoir de les vendre;

- b) dans le cas de biens qui n'ont que peu ou pas de valeur, le pouvoir de
ies détruire.

(5) Avant de détruire des biens visés a Falinéa (4)b), la personne quienala

charge est fenue de demander & un juge de la Cour fédérale de rendre une
ordonnance de destruction.
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(6) Avant de rendre une ordonnance de destruction, le juge exige que soit
donné un préavis conformément au paragraphe (7} & quiconque, & son avis,

~semble avoir un droit sur les biens; le juge peut aussi entendre une telle

personne.

(7) Le préavis est donné selon les modalités précisées par le juge ou
prévues par les régles de la Cour fédérale.

(8) Le juge ordonne la destruction des biens s'il est convaincu que ceux-ci
n‘ont que peu ou pas de valeur, financiére ou aure. .

(9) L'ordonnance de prise en charge cesse d'avoir effet lorsque les biens
gu'elle vise sont remis, conformément & la loi, & celui qui présente une
demande en ce sens ou sont confisqués au profit de Sa Majesté.

(10) Le procureur général peut demander & un juge de la Cour fédérale
d'annuler ou de modifier un mandat délivré ou une ordonnance rendue en
veriu du présent article, & l'exclusion de la nomination effectuée en vertu du
paragraphe (3).

(11) Les paragraphes 462.32 (4) et (6), les articles 462.34 4 462.35 ot 462.4,
les paragraphes 487(3) et (4) et I'article 488 s'appliquent, avec les
adaptations nécessaires, au mandat délivré en vertu de I'alinéa (1)a).

(12) Les paragraphes 462.33(4) et (6) & (11) et les arficles 462.34 4 462.35
et 462.4 s'appliquent, avec les adaptations nécessaires, & 'ordonnance
rendue en vertu de {'alinéa (1)b).

83.14 (1) Le procureur général peut demander & un juge de la Cour fédérale
une ordonnance de confiscation & I'égard :

a) de biens qui appartiennent & un groupe terroriste, ou quisont & sa
disposition, directernent ou non;

b) de biens qui ont été ou seront utilisés — en tout ou en partie — par
quiconque pour se livrer & une activité terroriste ou pour la facliiter.

(2) L affidavit qui accompagne la demande peut contenir des déclarations
fondées sur ce que sait et crolt le déclarant, mais, par dérogation aux
Régles de la Cour fédérale (1998), le fait de ne pas offrir le témoignage de’
personnes ayant une connaissance personnelle des faits importants ne peut
donner lieu & des conclusions défavorables.

(3) Le procureur général est tenu de ne nommer 4 titre de defendeur &
Fégard de la demande visée au paragraphe (1} que les personnes connues
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comme des personnes & qui appartiennent les biens visés par la demande
©u qui ont ces biens a leur disposition.

(4) Le procureur général est tenu de donner un avis de la demande visée au
paragraphe (1) aux défendeurs nommeés de la fagon que le juge ordonne ou
tel qu'il est prévu par les régles de la Cour fédérale.

(5) S'lt est convaincu, selon la prépondérance des probabilités, que les biens
sont visés par les alinéas (1)a) ou b), le juge ordonne la confiscation des
biens au profit de Sa Majesté; 'ordonnance prévoit qu'il est disposé de ces
biens selon les instructions du procureur générai ou autrement en
conformité avec la loi.

(5.1) Le produit de la disposition de biens visée au paragraphe (5) peut étre
utilisé pour dédommager les victimes d'activités terroristes et financer les
mesures antiterroristes, conformément aux réglements pris par le
gouverneur en conseil en vertu du paragraphe (5.2).

(5.2) Le gouverneur en conseil peut, par réglement, prévolir le mode de
distribution du produit mentionné au paragraphe (5.1).

(6) Dans le cas oli le juge refuse la demande visée au paragraphe (1a
I'égard de biens, il est tenu de rendre une ordonnance décrivant ces biens et
les déclarant non visés par ce paragraphe.

(7) Saisi d’une demande en vertu du paragraphe (1), le juge peut exiger
qu'en soit avisée toute personne qui, & son avis, semble avoir un droit sur
les biens en cause. Celle-ci a le droit d'étre nommée 2 titre de défendeur a

Tégard de cette demands.

(8) Le juge, s'il est convaincu que la personne viseée au paragraphe (7}a un
droit sur les biens, a pris des précautions suffisantes pour que c¢es biens ne
risquent pas d'étre utilisés par quicongue pour se livrer & une activité
terroriste ou la faciliter et n'est pas membre d’un groupe terroriste, déclare la
nature et I'étendue de ce droit et rend une ordonnance selon laquelle
Fordonnance de confiscation ne porte pas atteinte & celui-ci.

(9) Dans le cas o les biens qui font I'objet d'une demande visee au
paragraphe (1) sont constitués, en tout ou en partie, d'une maison
d’habitation, le juge prend aussi en compite les facteurs suivants :

. &) l'effet qu'aurait la confiscation a I'égard des membres de la famille
immédiate de la personne a qui appartient la maison d’habitation ou qui
I'a & sa disposition, s'il s’agissait de la résidence principale de Fintéressé
avant quelle ne soit bloquée par ordonnance ou visée par la demande de
confiscation, et gu'elle continue de I'étre par la suite;

b) le fait que I'intéressé semble innocent ou non de toute complicité ou
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(10) Dans les soixante jours suivant la date ol une ordonnance est
rendue en veriu du paragraphe (5), la personne qui prétend avoir un droit
sur les biens confisqués et qui n'a pas regu l'avis prévu au paragraphe (7)
peut demander par requéte & la Cour féderale de modifier ou annuler
'ordonnance.

{11) La Cour ne peut proroger le délai visé au paragraphe (10).

83.15 Le paragraphe 462.42(6) et les arlicles 462.43 et 462.46 s'appliquent,
avec les adaptations nécessaires, aux blens visés par le mandat delivré ou
Fordonnance de blocage rendue en vertu du paragraphe 83.13(1) ou
confisqués en vertu du paragraphe 83.14(5).

83.16 (1) Le blocage ou la saisie de biens sous le régime de I'article 83.13
restent tenants, et la personne nommée pour la prise en charge de ces
biens en vertu du méme article continue d’agir & ce titre, jusqu'a ce qu'il soit
statué sur I'appel formé contre une ordonnance rendue en vertu de l'article
83.14.

(2) L'article 462.34 s"applique, avec les adaptations nécessaires, aux appels
interjetés & égard du refus d’accorder une ordonnance en veriu du '
paragraphe 83.14(5).

83,17 (1) La présente partie ne porte pas atteinte aux autres dispositions de
la présente loi ou de toute autre lol fédérale qui visent la confiscation de
biens.

(2) Un bien ne peut étre confisqué en vertu du paragraphe 83.14(5) que
dans la mesure oli il n'est pas requis pour I'application d’une autre
disposition de la présente loi ou d’une autre loi fédérale en matigre de
restitution ou de dédommagement en faveur des victimes d'infractions
criminelles,

83.18 (1) Est coupable d'un acte criminel passible d’un emprisonnement
maximal de dix ans guiconque, sciemment, participe & une activite d'un
groupe terroriste, ou y contribue, directement ou non, dans {e but d’accroitre.
la capacité de tout groupe terroriste de se livrer a une acfivité terroriste ou
de la faciliter.

(2) Pour que ['infraction visée au paragraphe (1) soit commise, il nest pas
nécessaire ! - ,

.a) qu'une activité terroriste soit effectivemnent menée ou facilliée par un
groupe terroriste;

b) que la participation ou la contribution de 'accusé accroisse
effectivement la capacité d’un groupe tervoriste de se livrer a une activité
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terroriste ou de la faciliter,;

¢) que accusé connaisse la nature exacte de toute activité terroriste
susceptible d’éfre menée ou faciiitée par un groupe terroriste.

Participation ou (3) La participation ou la contribution & une acivité d’un groupe terroriste
contribution s'entend notamment :

a) du fait de donner ou d'acquérir de la formation ou de recruter une
personne a une islle fin;

b) du fait de metire des compétences ou une expertise a la disposition
d’un groupe terroriste, & son profit ou sous sa direction, ou en association
avec iui, ou d'offrir de le faire;

¢) du fait de recruter une personne en vue de faciliter ou de commettre
une infraction de terrorisme ou un acte & ['étranger qui, s'il était commis
au Canada, constituerait une telle infraction;

d) du fait d’entrer ou de demeurer dans un pays au profit ou sous la
direction d'un groupe terroriste, ou en association avec luj;

e) du fait d'étre disponible, sous les instructions de quiconque fait partie
d’un groupe terroriste, pour faciliter ou commettre une infraction de
terrorisme ou un acte & Pétranger qui, s'il était commis au Canada,
constituerait une tefle infraction.

Facteurs (4) Pour déterminer si I'accusé participe ou coniribue a une activité d'un
' groupe terroriste, le tribunal peut notamment prendre en compte les faits
suivants :

a) Faccusé utiiise un nom, un mot, un symbole ou un autre signe qui
identifie le groupe ou y est associé;

b) il fréquente quiconque fait partie du groupe terroriste;
¢) il regoit un avantage du groupe terroriste;

d) il se livre réguliérement & des activités selon les instructions d’une
personne faisant partie du groupe terroriste.

Facllitation d’'uneg 83.19 (1) Est coupable d'un acte criminel passible d’un emprisonnement
activité terroriste - maximal de quatorze ans quiconque sciemment facilite une activité
terroriste, ' :

Facilitation (2) Pour I'application de la présente partie, il n'est pas nécessaire pour
faciliter une acfivité terroriste : '

a) que Tintéressé sache qu'il se trouve a faciliter une activité terroriste en
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particuiier;

b) qu’une activité terroriste en particulier ait été envisagée au moment ol
elle est facilitée;

c) qu'une activité terroriste soit effectivement mise & exécution.

83.2 Est coupable d'un acte criminel passible d’un emprisonnement a
perpétuité quiconque commet un acte criminel prévu par la présents loi ou
par une autre loi fédérale au profit ou sous la direction d'un groupe terroriste,
ou en association avec lui.

83.21 (1) Est coupable d'un acte criminel passible d'un emprisonnement 4
perpétuité quiconque, sciemment, charge directement ou indirectement une
personne de se livrer & une acfivité au profit ou sous la direction d’un groupe
terroriste, ou en association avec lui, dans le but d'accrofire la capacité de
tout groupe terroriste de se livrer & une activité terroriste ou de la faciliter.

(2) Pour que l'infraction visée au paragraphe (1) soit commise, il n'est pas
nécessaire ;

a) que P'activité a laquelle Paccusé charge quiconque de se livrer soit
effectivement mise a exécution;

b) que l'accusé charge une personne en particulier de se livrer & I'acivité;

c) que 'accusé connaisse l'identité de la personne qu’il charge de se
livrer 3 Pactivité;

d) que la personne chargée par accusé de se livrer & Pactivité sache que
celle-ci est censée &tre menée au profit ou sous la direction d’un groupe
terroriste, ou en association avec lui;

e} qu'une activité terroriste soit effectivement menée ou facilitée par un
groupe terroriste;

f) que l'activité visée & I'alinéa g) accroisse effectivement ia capacité d’un
groupe terroriste de se livrer a une activité terroriste ou de la faciliter;

g) que 'accusé connaisse la nature exacte de toute activité terroriste
susceptible d'étre menée ou facilitée par un groupe terroriste.

83.22 (1) Est coupable d'un acte criminel passible d’un emprisonnement

perpétuité quiconque, sciemment, charge, directement ou non, une
personne de se fivrer a une activité terroriste.
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(2) Pour que linfraction visée au paragraphe (1} soit commise, il n'est pas

nécessaire :
a) que l'activité terroriste soit effectivement mise & exécution;

b) que 'accusé charge une personne en particulier de se livrer & 'activité
terroriste;

¢} que l'accusé connaisse ['identité de ia personne qu'll charge de se
livrer & Pactivité terroriste;

d) que ta personne chargée par l'accusé de se livrer & Pactivité terrorisie
sache qu'il s'agit d'une activité terroriste. '

83.23 Est coupable d'un acte criminel passible d'un emprisonnement
maximal de dix ans quicongue héberge ou cache sciemment une personne
dont il sait guelle s'est livrée & une activité terroriste ou est susceptible de e
faire, afin de lui permettre de se livrer & une activité terroriste ou de la
faciliter.

83.231 (1) Commet une infraction quiconque, sans excuse légitime et avec
lintention de faire craindre & quelqu'un soit la mort ou des blessures
corporelles, soit des dommages matériels considerables a des biens ou une
entrave sérieuse & 'emploi ou 'exploitation légitime de ceux-ci :

a) fransmet ou fait en sorte que soient transmis des renseignements qui,
compte tenu du contexte, sont susceptibles de faire raisonnablement
craindre que des activités terroristes sont ou seront menées, sans étre
convaincu de leur véraciié;

b) commet un acte qui, compte tenu du contexte, est susceptible de faire
raisonnablement craindre que des activités terroristes sont ou seront
menées, sans &tre convaincu qu'il en est ainsi.

(2) Quicongue commet finfraction prévue au paragraphe (1) est coupable :

a) soit d'un acte crimine! passible d'un emprisonnement maximal de cing
ans;

b) soit d'une infraction punissable sur déclaration de culpabilité par
procédure sommaire.

(3) Quiconque, en commettant ['infraction prevue au paragraphe (1), cause
des biessures corporelles & une autre personne est coupable :

a) soit d'un acte criminel passible d'un emprisonnement maximal de dix
ans;

b) soit d'une infraction punissable sur déclaration de culpabilité par
procédure sommaire passible d'un emprisonnement maximal de dix-huit
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{4) Quiconque, en commettant l'infraction prévue au paragraphe (1), cause
la mort d'une autre personne est coupable d‘un acte criminel passible de
'emprisonnement & perpéiuité.

83.24 Il ne peut étre engagé de poursuite & I'égard d'une infraction de
terrorisme ou de Finfraction prévue a l'arficle 83.12 sans le consentement du
procureur général.

83.25 (1) Les pourstuites relatives a une infraction de terrorisme ou & uns
infraction prévue a F'article 83.12, peuvent, que I'accusé soit présent au
Canada ou non, &tre engagées dans foute circonscription territoriaie au
Canada par le gouvernement du Canada et menées par le procureur
général du Canada ou ['avocat agissant en son nom, dans le cas oli
I'infraction est censée avoir été commise & I'extérieur de ia province dans
laquelle les poursuites sont engagées, que des poursuites aient été
engagées antérieursment ou non allleurs au Canada,

{2) L'accusé peut étre jugé et puni a I'égard de linfraction visée au
paragraphe (1) comme si celle-ci avait été commise dans la curconscrlptlon
territoriale ol les poursuites sont menées.

83.26 La peine — sauf une peine d'emprisonnement & perpétuité — infligée
a une personne pour une infraction prévue a 'un des articles 83.02 4 83.04
et 83.18 a 83.23 est purgée consécutivement :

a) a toute autre peine — sauf une peine d’emprisonnement & perpétuité
~ sanctionnant une autre infraction basée sur les mémes faits;

b) a toute autre peine — sauf une pseine d’emprisdnnement a perpétuité
— en cours d’exécution infligée a une personne pour une infraction
prévue a l'un de ces articles.

83.27 (1) Malgré toute autre disposition de la présente loi, quiconque est
déclaré coupable d’'un acte criminel, a 'exception d'une infraction pour
laquelle femprisonnement & perpétuité constitue fa peine minimale, est
passible de 'emprisonnement & perptuité dans le cas ol l'acte — acte ou
omission — constituant llinfraction constitue également une activite
ferroriste.

{2) Le paragraphe {1) ne s'applique que si le poursuivant convainc le tribunal
que ie délinquant, avant de faire son plaidoyer, a ét€ avisé.que ['application
de ce paragraphe serait demandée.

83.28 {1) Au présent article et a I'article 83.29, « juge » s’entend d’un juge

de la cour provinciale ou d'un juge d’une cour supérieure de juridiction
criminelle.
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{2) Sous réserve du paragraphe (3), 'agent de la paix peut, pour la conduite
d’une enquéte relative & une infraction de terrorisme, demander & un juge,
en I'absence de toute auire partie, de rendre une ordonnance autorisant la
recherche de renseignements.

{3) L’'agent de la paix ne peut présenter la demande que s'il a obtenu le
consentement préalable du procureur général,

(4) Saisi de la demande, le juge peut rendre l'ordonnance s'il est convaincu
que le consentement du procureur général a €té obtenu en conformité avec
le paragraphe (3} et :

a) ou bien il existe des motifs raisonnables de craire, a la fois :
(i) gqu'une infraction de terrorisme a été commise,

-(il} que des renseignements relatifs & I'infraction ou susceptibles de
révéler le lieu ol se trouve un individu que 'agent de la paix
soupgonne de 'avoir commise sont susceptibles d'étre obtenus en
vertu de 'ordonnancs;

b) ou bien sont réunis les éléments suivants :

(i) 1§ existe des motifs raisonnables de croire qu'une infraction de
terrorisme sera commise,

(i) il existe des motifs raisonnabies de croire gu'une personne a des
renselgnements directs et pertinents relatifs & une infraction de
terrorisme visée au sous-alinéa (i) ou de nature & révéler le lieu ol se

trouve Findividu que I'agent de la paix soupgonne d'éire susceptible de

commetire une telle infraction de terrorisme,

(iii) des efforts raisonnables ont &té déployés pour obtenir les

renseignements visés au sous-alinéa (i) de la personne qui y est visee.

(5) L'ordonnance peut contenir les dispositions suivantes :

a) I'ordre de procéder 4 l‘lnterrogatmre, sous serment ou non, d’'une
personne désignés;

b) I'ordre & cette personne de se présenter au lieu gue le juge ou le juge
désigné au titre de I'alinéa d) fixe pour [’interrogatoire et de demeurer
présente jusqu’a ce gu'elie soit libérée par le juge qu; pré3|de

¢) Fordre 4 cette personne d'apporter avec elle toute chose qu elle aen
sa possession ou & sa disposition afin de la remetire au juge qui preside;

o} la désignation d’un autre juge pour présider linterrogatoire;
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g) les modalités que le juge estime indiquées, notamment quant a Ia
protection des droits de la personne que 'ordonnance vise ou de ceux
des tiers, ou quant a la protection de toute investigation en cours.

{6) L’'ordonnance peut &ire exécutée en tout lisu au Canada.

(7) Le juge qui a rendu I'ordonnance ou un autre juge du méme tribunal peut
modifier les conditions de celle-ci.

(8) La personne visée par 'ordennance répond aux questions qui lui sont
posées par le procureur général ou son représentant, et remet au juge qui

. préside les choses exigées par l'ordonnance, mais peut refuser de le faire

dans la mesure ol la réponse aux questions ou la remise de choses
révélerait des renseignements protégés par le droit applicable en matiére de
divulgation ou de priviléges.

(9) Le juge qui préside statue sur toute objection ou question concemant le
refus de répondre & une question ou de lui remetire une chose.

{10) Nul n'est dispensé de répondre aux questions ou de produire une chose
aux termes du paragraphe (8) pour la raison que la réponse ou la chose
remise peut tendre & l'incriminer ou & I'exposer & quelque procédure ou
pénalité, mais : ‘

&) la réponse donnée ou la chose remise aux termes du paragraphe (8)
ne peut étre utilisée ou admise contre lui dans le cadre de poursuites
criminelles, sauf en ce qui concerne les poursuites prévues aux articles
132 ou 136; :

b) aucune preuve provenant de la preuve obtenue de la personne ne peut
&tre utilisée ou admise contre elie dans le cadre de poursuites criminelles,
sauf en ce qui concerne les poursuites prévues aux articles 132 ou 136.

(11) Toute personne a le droit d'engager un avocat et de lui donner des
instructions. en fout état de cause.

(12) Si le juge qui préside est convaincu qu'une chose remise pendant
Finterrogatoire est susceptible d'étre utile & I'snquéte relative & une infraction
de terrorisme, il peut ordonner que cette chose soit confiée 4 la garde de
P'agent de la paix ou & une personne qui agit pour son compte.

83.29 (1) Le juge qui a rendu 'ordonnance au titre du paragraphe 83:28(4)
ou un autre juge du méme tribunal peut délivrer un mandat autorisant
Parrestation de la personne visée par fordonnance 4 la suite d'une
dénonciation écrite faite sous serment, s'l est convaincu :
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a) soit qu'elle se soustrait & la signification de 'ordonnance;
b) soit quelle est sur le point de s’esquiver;

c) soit qu'elle ne s'est pas présentée ou n'est pas demeurée présente en
conformité avec lordonnance.,

(2) Le mandat d'arrestation peut &tre exécuté en tout lisu au Canada par
tout agent de la paix qui a compétence en ce lieu.

(3) L'agent de la paix qui arréte une personne en exécution du mandat la
conduit ou la fait conduire immédiatement devant le juge qui a délivré le
mandat ou un autre juge du méme tribunal; le juge peut alors, afin de
faciliter Pexécution de 'ordonnance, ordonner que cette personne soit mise
sous garde ou libérée sur engagement, avec ou sans caution.

83.3 (1) Le dépdt d’'une dénonciation au fitre du paragraphe (2) est
subordonné au consentement préalable du procureur général,

(2) Sous réserve du paragraphe (1), 'agent de la paix peut déposer une

" dénonciation devant un juge de la cour provinciale si, 4 la fois :

a) il a des motifs raisonnables de crolre qu'une activité terroriste sera
mise & exécution; '

b) il a des motifs raisonnables de soupgonner que limposition, & une
personne, d’un engagement assorti de conditions ou son arestation est
nécessaire pour éviter la mise a exécution de I'activité terroriste.

(3) Le juge qui regoit la dénonciation peut faire comparaitre la personne
devant lui.

{4) Par dérogation aux paragraphes (2) et (3), l'agent de la paix, s'l a des
motifs raisonnables de soupgonner que la mise sous garde de la personne
est nécessaire afin de 'empécher de metire & exécution une activite
ferroriste, peut, sans mandat, arréter la personne et la faire mettre sous
garde en vue de la conduire devant un juge de la cour provinciale en
conformité avec le paragraphe (8) dans Fun ou l'autre des cas suivants :

a) l'urgence de la situation rend difficilement réalisable le dépdt d'une
dénonciation au titre du paragraphe (2) et les motifs visés aux alinéas
(2)a) et b) sont réunis;

b) une dénonciation a été déposée au titre &u paragraphe (2) etune .
sommation décernée.

{5) S, dans le cas visé & l'alinéa (4)a), Fagent de la paix arréte une

personne sans mandat, il dépose une dénonciation au titre du paragraphe
{2) au plus tard dans le délai prévu aux alinéas (6)a) ou b), ou met la
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(6) La personne mise sous garde est conduite devant un juge de la cour
provinciale sefon les régles ci-aprés, & moins que, & un moment quelconque
avant Pexpiration du délai prévu aux alinéas a) ou b), agent de la paix ou le
fonctionnaire responsable, au sens de la partie XV, étant convaincu qu'elle
devrait &tre mise en liberté inconditionnellement, ne la mette ainsi en liberts :

a) sl un juge de la cour provinciale est disponible dans un délai de vingt-
quatre heures aprés l'arrestation, elle est conduite devant un juge de ce
tribunal sans retard injustifié et, a tout le moins, dans ce délai;

b) si un juge de la cour provinciale n'est pas disponible dans un délai de
vingt-quatre heures aprés I'arrestation, elle est conduite devant un juge
de ce tribunal le plus 16t possible.

(7) Dans le cas ol la personne est conduite devant ie juge au titre du
paragraphe (6) :

&) si aucune dénonciation n'a été déposée au fitre du paragraphe (2), I
juge ordonne qu’elle soit mise en liberté;

b) s une dénonciation a été déposée au titre du paragraphe (2):

(i) e juge ordonne que la personne soit mise en liberté, sauf si l'agent
de la paix qui a déposé la dénanciation fait valoir que sa mise sous
garde est justifiée pour un des motifs suivants !

(A) sa détention est nécessaire pour assurer sa comparution devant un
juge de la cour provinciale conformément au paragraphe (8),

(B) sa détention est nécessaire pour la protection ou la sécurité du
public, notamment celle d’'un témoin, eu égard aux circonstances, y
compris ;

(1) la probabilité que, si la personne est mise en fiberté, une activité
terroriste sera mise a exécution,

(I} toute probabilité marquée que la personne, si elle est mise en
liberté, nuira & 'administration de la justice,

(C) il est démontré une autre juste cause et, sans préjudice de ce
qui précéde, que sa détention est nécessaire pour ne pas miner la

. confianee du. public envers 'administration de la justice, compte
tenu de toutes les circonstances, notamment le fait que les motifs
de I'agent de la paix au titre du paragraphe (2) paraissent fondés,
et la gravité de toute activité terroriste qui peut étre mise a
exécution,

(it} le juge peut ajourner fa comparution prévue au paragraphe {8) mais,
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si la personne n’est pas mise en liberté, 'ajournement ne peut exceéder
quaranie-hult heures.

(8) Le juge devant lequel la personne comparatt au titre du paragraphe (3) :

a) peut, s'il est convaincu par la preuve apportée que les soupgons de
I'agent de [a paix sont fondés sur des motifs raisonnables, ordonner que
la personne confracte I'engagement de ne pas troubler Pordre public et
d’observer une bonne conduite pour une péricde maximale de douze
mois, ainsi que de se conformer aux autres conditions raisonnables
énoncées dans 'engagement, y compris celle visée au paragraphe (10),
que le juge estime souhaitables pour prévenir la mise & exécution d’'une
activité terroriste;

b) si la personne n‘a pas été mise en liberté au titre du sous-alinéa
(7)bXi), ordonne gu’elle scit mise en liberté, sous réserve, le cas écheant,
de Pengagement imposé conformément a l'alinéa a).

(9) Le juge peut infliger & la personne qui omet ou refuse de contracter
Fengagement une peine de prison maximale de douze mois.

(10) Le juge qui, en vertu de l'alinéa (8)a), rend une ordonnance doit, s'il
estime qu'il est souhaitable pour la sécurité de la personne, ou pour celle
d’autrui, de iui interdire d’avoir en sa possession une arme a feu, une
arbaldte, une arme prohibée, une arme & autorisation restreinte, un dispositif
prohibé, des munitions, des munitions prohibges ou des substances
explosives, ordonner que la personne contracte I'engagement de n'avoir
aucun des objets visés en sa possession pour |a période indiquée dans
Fengagement,

" (11) Le cas échéant, 'ordonnance prévoit la fagon de remettre, de détenir ou

d’entreposer les objets visés au paragraphe (10) qui sont en la possession
de la personne, ou d’en disposer, et de remetire les autorisations, permis st
certificats d’enregistrement dont la personne est titulaire.

(12) Le juge, s'il n'assortit pas 'ordonnance d'une condition prévue au
paragraphe (10), est tenu de donner ses motifs, qui sont consignés au
dossier de l'instance.

(13) Le juge peut, sur demande de 'agent de la paix, du procureur général '
ou de la personne, modifier les conditions fixées dans I'engagement.

(14) Les paragraphes 810(4) et (5) sappliquent, avec les adaptations
nécessaires, aux procédures engagées en vertu du présent article.

83.31 (1) Chaque année, le procureur général du Canada établit et fait
déposer devant le Parlement, et le procureur général de chaque province
publie — ou met & la disposition du pubiic de toute autre fagon —, un
rapport sur I'application des articles 83.28 et 83.29, qui contient notamment
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les renseignements ci-aprés & 'égard de 'année précédente :

a) le nombre de consentements a la présentation d’'une demande
demandés et obtenus au titre des paragraphes 83.28(2) et (3);

b) le nombre d’ordonnances de recherche de renseignements rendues au
fitre du paragraphe 83.28(4);

¢) le nombre d'amestations effectuées avec un mandat délivré au titre de
Farticle 83.29.

{(2) Chague année, ie procureur général du Canada établit et fait déposer
devant le Parlement, et le procureur général de chaque province publie —
ou met a la disposition du public de toute autre fagon — , un rapport sur
Fapplication de I'article 83.3, qui contient notamment les renseignements ci-
aprés & I'égard de l'année précédente :

a) le nombre de consentements au dépét d’'une dénonciation demandés
et obtenus au fitre des paragraphes 83.3(1) et (2);

b} le nombre de sommations ou de mandat d'arrestation délivrés pour
Fapplication du paragraphe 83.3(3);

¢) le nombre de cas ol la personne r'a pas été en liberté au titre du
"paragraphe 83.3(7) en attendant sa comparution;

d) le nombre de cas oll une ordonnance de contracter un engagement a
été rendue au titre de I'alinéa 83.3(8)a) et la nature des conditions
afférentes qui ont été imposées;

e) le nombre de refus de contracter un engagement et la durée de la
peine d’emprisonnement infligée au titre du paragraphe 83.3(9) dans
chacun des cas;

f) le nombre de cas ol les conditions d'un engagement ont été modifiées
au fitre du paragraphe 83.3(13).

. {3) Chaque année, le ministre de la Sécurité pubiique et de la Protection

civile établit et fait déposer devant le Parlement, et le ministre responsable
de la sécurité publique dans chaque province publie —oumet ala
disposition du public de toute autre fagon — , un rapport sur Papplication de
l'article 83.3, qui contient notamment les renseignements ci-aprés & 'égard
de I'année précédents :

a) le nombre d'arrestations effectuées sans mandat au titre du
paragraphe 83.3(4) et la durée de la détention de la personne dans
chacun des cas;

b) le nombre de cas d'arrestation sans mandat au titre du paragraphe
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83.3(4) et de mise en liberté :
(i) par I'agent de la paix au titre de l'alinéa 83.3(5)b),
(il) par un juge au titre de l'alinéa 83.3(7)3).

{(4) Sont exclus du rapport annuel les renseignements dont la divuigation,
selonle cas:

a) comprometirait une enquéte en cours relativement & une infraction a
une loi fédérale ou nuirait 2 une telle enquéte;

b) mettrait en danger la vie ou la sécurité d'une personne;
¢) porterait atteinte & une procédure judiciaire;
¢) serait contraire & lintérét public,

83.32 (1) Les articles 83.28, 83.29 st 83.3 cessent de s'appliquer a la fin du
quinzi&éme jour de séance postérieur au 31 décembre 20086, sauf si, avant la
fin de ce jour, ces articles sont prorogés par résolution — dont le texte est
établi au titre du paragraphe (2) — adoptée par les deux chambres du
Parlement conformément aux régles prévues au paragraphe (3).

(2) Le gouverneur en conseil peut, par décret, établir e texte de la résolution
prévoyant la prorogation des articles 83.28, 83.29 et 83.3 et précisant la
durée de la prorogation, & concurrence d’un maximum de cing ans a
compter de la date & laquelle la deuxidme chambre & adopté la résolution.

(3) La motion visant 'adoption de la résolution peut faire 'objet d’'un débat
dans les deux chambres du Parlement mais ne peut éire amendée. Au
terme du débat, le président de la chambre du Parlement met
immédiatement aux voix toute question nécessaire pour décider de son
agrément.

(4) L'application des articles 83.28, 83.29 et 83.3 peut éire prorogée par la
suite en conformité avec le présent article, la mention « au 31 décembre
2006 », au paragraphe (1), étant alors remplacée par « & la demniére
prorogation adoptée conformément au présent article ».

(5) Au paragraphe (1), « jour de séance » s'entend de tout jour ol les deux
chambres du Parlement sidgent.

83.33 (1) Dans le cas ol, conformément & l'article 83.32, les articles 83.28
ot 83.29 cessent de s'appliquer, les procédures engagées au titre de ces
articles sont menées 2 terme si Faudition de la demande présentée au titre
du paragraphe 83.28(2) a commencé avant la cessation d’effet de ces
articles. .
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(2) Dans le cas ou, conformément & F'article 83.32, I'article 83.3 cesse de

transitoire : article  s’appliquer, la personne mise sous garde au fitre de cet arficle est mise en

83.3

liberté a la date de cessation d'effet de cet article, sauf que les paragraphes
83.3(7) a (14) continuent de s’appliquer a la personne qui a été conduite
devant le juge au titre du paragraphe 83.3(6} avant cette date.

Immigration and Refugee Protection Act, $.C. 2001, c. 27

Application

Rules of
Interpretation

Referral of
certificate

3(3) This Act is to be construed and applied in a manner that
(a) furthers the domestic and international interests of Canada;

(b) promotes accountability and tfansparency by enhancing public
awareness of immigration and refugee programs;

(¢) facilitates cooperation between the Government of Canada, provincial
governments, foreign states, international organizations and non-
governmental organizations;

(o) ensures that decisions taken under this Act are consistent with the
Canadian Charter of Rights and Freedoms, including its principles of
equality and freedom from discrimination and of the equality of English
and French as the official languages of Canada;

(e) supports the commitment of the Government of Canada to enhance
the vitality of the English and French linguistic minority communities in
Canada; and

() complies with international human rights instruments to which Canada
is signatory. :

33. The facts that constitute inadmissibility under sections 34 fo 37 include
facts arising from omissions and, unless otherwise provided, include facts for
which there are reasonable grounds to believe that they have occurred, are
occurring or may OCcur.

(2) When the certificate is referred, a proceeding under this Act respecting
the person named in the certificate, other than an application under
subsection 112(1), may not be commenced and, if commenced, must be
adjourned, until the judge makes the determination. i

77. (1) The Minister and the Minister of Public Safety and Emergency
Preparedness shall sign a certificate stating that a permanent resident or a
foreign national is inadmissible on grounds of security, violating human or
international rights, serious criminality or organized criminality and refer it to
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the Federal Court, which shall make a determination under section 80.

Effect of (2) When the certificate is referred, a proceeding under this Act respecting

referral the person named in the certificate, other than an application under

- subsection 112(1), may not be commenced and, if commenced, must be
adjourned, unti the judge makes the determination.

%%%:I%ration 78. The following provisions govern the determination:
{(a) the judge shall hear the matter;

(b) the judge shall ensure the confidentiality of the information on which
the cerlificate is based and of any other evidence that may be provided to
the judge if, in the opinion of the judge, its disclosure would be injurious to
national security or to the safsty of any person;

{c) the judge shall deal with all matters as informally and expeditiously as
the circumstances and considerations of faimess and natural justice
permit; '

(&) the judge shall examine the information and any other evidence in
private within seven days afier the referral of the certificate for
determination;

(e) on each request of the Minister or the Minister of Public Safety and
Emergency Preparedness made at any time during the proceedings, the
judge shall hear all or part of the information or evidence in the absence of
the permanent resident or the foreign national named in the certificate and
their counsel if, in the opinion of the judge, its disclosure would be
injurious to national security or to the safety of any person;

{f) the information or evidence described in paragraph ( e) shall be
returned to the Minister and the Minister of Public Safety and Emergency
Preparedness and shall not be considered by the judge in deciding
whether the certificate is reasonable if either the matter is withdrawn or if
the judge determines that the information or evidence is not relevant or, if
it is relevant, that it should be part of the summary;

(g) the information or evidence described in paragraph (&) shall not be
included in the summary but may be considered by the judge in deciding
whether the certificate is reasonable if the judge determines that the
information or.evidence is relevant but that its disclosure would be
injurious to national security or to the safety of any person;

(h) the judge shall provide the permanent resident or the foreign national
with a summary of the information or evidence that enables them to be
reasonably informed of the circumstances giving rise to the ceriificate, but
that does not include anything that in the opinion of the judge would be
injurious to national security or to the safety of any person if disclosed;

(/) the judge shall provide the permanent resident or the foreign national
with an opportunity to be heard regarding their inadmissibility; and

(/) the judge may receive into evidence anything that, in the opinion of the
judge, is appropriate, even if it is inadmissible in a court of law, and may
base the decision on that evidence.
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79. (1) On the request of the Minister, the permanent resident or the foreign
national, a judge shall suspend a proceeding with respect to a certificate in
order for the Minister to decide an application for protection made under
subsection 112(1).

(2) ¥f a proceeding is suspended under subsection (1) and the application for
protection is decided, the Minister shall give notice of the decision 1o the
permanent resident or the foreign national and to the judge, the judge shall
resume the proceeding and the judge shall review the lawfuiness of the
decision of the Minister, taking into account the grounds referred to in
subsection 18.1(4) of the Federal Courts Act.

80. (1) The judge shall, on the basis of the information and evidence
available, determine whether the certificate is reasonable and whether the
decision on the application for protection, if any, is lawfully made.

(2) The judge shall quash a certificate if the judge is of the opinion that it is
not reasonable. If the judge does not quash the certificate but determines
that the decision on the application for protection is not lawfully made, the -
judge shall quash the decision and suspend the proceeding to allow the
Minister to make a decision on the application for protection.

(3) The determination of the judge is final and may not be appealed or
judicially reviewed.

81. If a cerlificate is determined to be reasonable under subsection 80(1),

(a) it is conclusive proof that the permanent resident or the foreign national
named in it is inadmissible;

(bj it is a removal order that may not be appealed against and that is in
force without the necessity of holding or continuing an examination or an
admissibility hearing; and

(c) the person named in it may not apply for protection under subsection
112(1).

82. (1) The Minister and the Minister of Public Safety and Emergency
Preparedness may issue a warrant for the arrest and detention ofa
permanent resident who is named in a certificate described in subsection
77(1) if they have reasonable grounds to believe that the permanent resident
is a danger to national security or to the safety of any person or is unlikely to
appear at a proceeding or for removal.

(2) A foreign national who is named in a certificate described in subsection
77(1) shall be detained without the issue of a warrant.

83. (1) Not later than 48 hours after the beginning of detention ofa
permanent resident under section 82, a judge shall commence a review of
the reasons for the continued detention. Section 78 applies with respect to
the review, with any modifications that the circumstances require.

(2) The permanent resident must, until a determination is made under
subsection 80(1), be brought back before a judge at least once in the six-
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month period following each preceding review and at any other times that the
judge may authorize, '

(3} A judge shall order the detention to be continued if satisfied that the
permanent resident continues to be a danger to national security or to the
safety of any person, or Is unlikely to appear at a proceeding or for removal.

84, (1) The Minister may, on application by a permanent resident or a foreign
national, order their release from detention o permit their departure from
Canada.

(2) A Judge may, on application by a foreign national who has not been
removed from Canada within 120 days after the Federal Court determines a
certificate to be reasonable, order the foreign national’s release from
detention, under terms and conditions that the judge considers appropriate, if
satisfied that the foreign national will not be removed from Canada within a
reasonable time and that the release will not pose a danger to national
security or to the safety of any person.

85. In the case of an inconsistency between sections 82 to 84 and the
provisions of Division 6, sections 82 to 84 prevail to the extent of the
inconsistency.

Immigration et Ia protection des réfugiés, S.C. 2001, c. 27

Interprétation
et mise en

osuvre

Interprétation

3.(3) L'interprétation et la mise en oeuvre de la présente loi doivent avoir
pour effet :

a) de promouvair les intéréts du Canada sur les plans intérieur et
international;

b) d’encourager la responsabilisation et la transparence par une meilleure
connaissance des programmes dimmigration et de ceux pour les réfugies;

¢) de faciliter la coopération enire e gouvemement fédéral, les
gouvernements provinciaux, les Etats étrangers, les organisations
internationales et les organismes non gouvernementaux;

d) d’assurer que les décisions prises en vertu de la présente loi sont
conformes & la Charte canadienne des droits et libertés, notamment en ce
qui touche les principes, d’une part, d’égalité et de protection contre la
discrimination et, d’autre part, d’égalité du frangais et de I'anglais a titre de
langues officielles du Canada;

&) de soutenir 'engagement du gouvernement du Canada & favoriser
IFépancuissement des minorités francophones et anglophones du Canadg;

f) de se conformer aux instruments internationaux portant sur les droits de
homme dont le Canada est signataire.

33. Les falts — actes ou omissions — mentionnés aux articles 34 & 37 sont,
sauf disposition contraire, appréciés sur la base de motifs raisonnables de
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croire quils sont survenus, surviennent ou psuvent survenir.

Dépét du 77. {1) Le ministre et le ministre de la Sécurité publique ot de la Protection
certificat civile déposent & la Cour fédérale le certificat attestant qu'un résident

permanent ou gu'un étranger est interdit de territoire pour raison de sécurité
ou pour afteinte aux droits humains ou internationaux, grande criminalité ou
criminalité organisée pour qu'il en soit disposé au titre de I"article 80.

Effet du dépdt  (2) It ne peut &tre procedé 4 aucune instance visant le résident permanent ou
P'étranger au fitre de la présente loi tant qu'il n'a pas éfé statué sur le
certificat; n'est pas visée la demande de protection prévue au paragraphe

112(1).
Examen 78. Les régles suivantes s'appliquent a I'affaire :
judiclaire a) le juge entend 'affaire;

b) le juge est tenu de garantir la confidentialité des renseignements
justifiant le certificat et des autres éléments de preuve qui pourraient Ui
étre communigués et dont la divulgation porterait afteinte, selon lui, & la
sécurité nationale ou a la sécurité d’autrui;

¢) il procéde, dans la mesure oll les circonstances et les considérations
d'équité et de justice naturelle le permetient, sans formalisme et selon la
procédure expéditive;

d) il examine, dans les sept jours suivant le dép6t du certificat et & huis
clos, les renseignements et autres éléments de preuve;

e) & chague demande d’un ministre, il examine, en 'absence du résident
permanent ou de I'éfranger et de son conseil, tout ou partie des
renseignements ou autres éléments de preuve dont la divuigation porterait
atteinte, selon lui, a la sécurité nationale ou a la sécurité d’autrui;

f) ces renseignements ou éléments de preuve doivent &tre remis aux
ministres et ne peuvent servir de fondement & I'affaire soit si le juge
décide qu'ils ne sont pas pertinents ou, I'étant, devraient faire partie du
résums, soit en cas de retrait de la demande;

g) si le juge décide qu'ils sont pertinents, mais que leur divulgation
porterait atteinte & la sécurité nationale ou a celle d'autruli, ifs ne peuvent
faire partie du résumé, mais peuvent servir de fondement & 'affaire;

h) le juge fournit au résident permanent ou a l'étranger, afin de lui
permettre d’étre suffisamment informé des circonstances ayant donné lieu
au certificat, un résumé de la preuve ne comportant aucun élément dont la
divuigation porterait atieinte, selon lui, & la sécurité nationale cu a la
sécurité d’autrui;

/) il donne au résident permanent ou & l'étranger la possibilité d'étre
entendu sur l'interdiction de territoire le visant; -

/) il peut recevoir et admetire en preuve tout élément qu'il estime utile —
méme inadmissible en justice — et psut fonder sa décision sur celui-cl.

Suspensionde  79. (1) Le juge suspend I'affaire, & la demande du résident permanent, de
I'affaire Iétranger ou du ministre, pour permettre & ce demier de disposer d’'une
demande de protection visée au paragraphe 112(1).
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(2) Le ministre notifie sa décision sur la demande de protection au résident
permanent ou & 'étranger et au juge, lequel reprend I'affaire et contrfle la
iégalité de la décision, compte tenu des motifs visés au paragraphe 18.1(4)
de la Loi sur les Cours fédérafes.

80. (1) Le juge décide du caractére raisonnable du certificat et, le cas
échéant, de la 16galité de la décision du ministre, compte tenu des
renseignements et autres éléments de preuve dont Il dispose.

(2) il annule le certificat dont il ne peut conclure qu'it est raisonnable; si
Pannuiation ne vise que la décision du ministre il suspend I'affaire pour
permetire au ministre de statuer sur celle-ci.

(3) La décision du juge est définitive et nest pas susceptible d'appel ou de
conirle judiciaire. :

81. Le certificat jugé raisonnable fait fol de l'interdiction de territoire et
constitue une mesure de renvoi en vigueur st sans appel, sans qu'il soit
nécessaire de procéder au contréle ou & Fenquéte; la personne visée ne
peut dés lors demander la protection au titre du paragraphe 112(1).

82. (1) Le ministre et le ministre de la Sécurité publique et de la Protection
civile peuvent lancer un mandat pour I'arrestation et la mise en détention du
résident permanent visé au certificat dont ils ont des motifs raisonnables de
croire qu'il constitue un danger pour la sécurité nationale ou la sécurite
d’autrui ou qu'll se soustraira vraisemblablement & la procédure ou au renvoi.

(2) L'étranger nommé au certificat est mis en détention sans nécessité de
mandat.

83, (1) Dans les quarante-huit heures suivant le début de la détention du
résident permanent, le juge enireprend le contrdle des motifs justifiant le
maintien en détention, Particle 78 s’appliquant, avec les adaptations
nécessaires, au conirdle.

(2) Tant qu'll n'est pas statué sur le certificat, I'intéressé comparait au moins
une fois dans les six mois suivant chaque contrdle, ou sur autorisation du
juge.

(3) L'intéressé est maintenu en détention sur preuve qu'il constitue toujours
un danger pour la sécurité nationale ou la sécurité d’autrui ou qu'il se
soustraira vraisemblablement & la procédure ou au renvoi.

84. (1) Le ministre peut, sur demande, metire le résident permanent ou
{'étranger en liberté s'il veut quitter le Canada.

(2) Sur demande de Péfranger dont ja mesure de renvoi n'a pas eté exécuiée
dans les cent vingt jours suivant la décision sur le certificat, le juge peut, aux
conditions qu'il estime indiquées, le mettre en liberté sur preuve que la
mesure ne sera pas exécutée dans un délai raisonnable et que la mise en
liberté ne constituera pas un danger pour la sécurité nationale ou la sécurité
d’autrui, :

85. Les articles 82 & 84 P'emportent sur les dispositions incompatibles de la

. - section 6.
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CHAPTER W-2

An Act to confer certain powers on the Gover-
nor in Council in the event of war, invasion
or insurrection

SHORT TITLE

1. This Act may be cited as the War Mea-
sures Act. R.S.,c. W-2,s. 1. :

EVIDENCE OF WAR

2. The issue of a proclamation by Her
Majesty or under the authority of the Governor
in Council shall be conclusive evidence that
war, invasion or insurrection, real or
apprehended, exists and has existed for amy
period of time therein stated, and of its con-
tinuance, until by the issue of & further procla-
mation it is declared that the war, invasion or
insurrection no longer exists. R.S., ¢. W-2,s. 2.

POWERS OF THE GOVERNOR IN COUNCIL

3. (1) The Governor in Council may do and
authorize such acts and things, and make such
orders and regulations, as he may by reason of
the existence of real or apprehended war, inva-
sion or insurrection deem necessary or advis-
able for the security, defence, peace, order and
welfare of Canada, and for greater certainty,
but not so as to restrict the generality of the
foregoing terms, it is hereby declared that the
powers of the Governior in Council extend to all
matters coming within the classes of subjects
hereinafter enumerated, namely,

(a) censorship and the control and suppres-

sion of publications, writings, maps, pians,

photographs, communications and means of
communication; -

(b) arrest, detention, exclusion and deporta-

tion;

CHAPITRE W-2

Loi ayant pour objet de conférer certains pou-
voirs au gouverneur en conseil dans le cas
de guerre, d’invasion ou d’insurrection

TITRE ABREGE

1. Loi sur les mesures de guerre. S.R., ch, Titreabrégé

W-2, art. 1.

PREUVE DE GUERRE

2, La prise d'une proclamation par Sa
Majesté, ou sous l'autorité du gouverneur en
conseil, est une preuve concluante que ’état de
guerre, d’invasion ou d'insurrection, réelle ou
appréhendée, existe et a existé pendant toute la
période de temps qui y est énoncée et que cet
&1a1 continue jusqu’d ce que, par une proclama-
tion ultérieure, il soit déclaré qu'il a pris fin.
S.R., ch, W-2, art. 2. . o

e

.

POUVOIRS DU GOUVERNEUR EN CONSEIL

3, (1) Le gouverneur en conseil a le pouvoir
de faire et d’autoriser tels actes et choses et de
prendre les décrets et réglements qu'il peut, en

raison de I'existence réelle ou appréhendée de
“ Pétat de guerre, d’invasion ou d’insurrection,

juger nécessaires ou opportuns pour la sécurité
et la défense du Canada ainsi que pour la paix
et Tordre au Canada et son bien-Etre; et il est
déclaré, pour plus de certitude, mais sans préju-
dice de la portée générale de ce qui précéde que
les pouvoirs du gouverneur €n conseil s'étendent
3 toutes les matiéres comprises dans les domai-
nes suivants : :

a) la censure, le contrdle et la suppression de

publications, écrits, cartes, plans, photogra-

phies, communications et moyens de commu-

nication;

b) larrestation, la détention, 'exclusion et

I'expulsion;
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(¢) control of the harbours, ports and territo-
rial waters of Canada and the movements of
vessels;

{(d) transportation by fand, air or water and
the control of the transport of persons and
things;

(e} trading, exportation, importation, pro-
duction and manufacture; and

(f) appropriation, control, forfeiture and dis-
position of property and of the use thereof.

(2) All orders and regulations made under
this section have the force of law and shall be
enforced in such manner and by such courts,
officers and authorities as the Governor in
Council may prescribe, and may be varied,
extended or revoked by any subsequent order or
regulation, but if any order or regulation is
varied] extended or revoked, neither the previ-
ous‘operation thereof nor anythmg duly done
thereunder is affected thereby, nor is any right,
obligation or liability acquired,
accrued, accruing or incurred thereunder
affected by the variation, extension or revoca-
tion. R.S., c. W-2,s. 3.

4. The Governor in Council may prescribe
the punishment that may be imposed for con-
traventions of orders and regulations made
under this Act, and may also prescribe whether
the punishment shall be imposed on summary
conviction or on conviction on indictment, but
no such punishment shall exceed a fine of five
thousand dollars or a term of imprisonment for
five years or both. R.S., c. W-2, 5. 4,

5. No person who is held for deportation
under this Act or under any regulation made
thereunder, or is under arrest or detention as an
alien enemy or on suspicion that he is an alien
enemy, or to prevent his departure from
Canada, shall be released on bail or otherwise
discharged or tried without the consent of the
Minister of Justice. R.S., ¢. W-2, 5. 5.

6. (1) Sections 3, 4 and 5 come into force
only on the issue of a proclamation of the
Governor in Council declaring that war, inva-
sion or insurrection, real or apprehended,
exists.

War Measures

¢) le contrdle des havres, ports et eaux terri-
toriales du Canada et des mouvements des
navires;

d) les transports par terre, par air ou par eau
et le contrdle du transport des personnes et
des choses;

¢) le commerce, I'exportation, I'importation,
la production et la fabrication;

/) la prise de possession, le contréle, la con-
fiscation et la dxsposmon de biens et de leur
usage.

(2) Tous les décrets et réglements pris sous le
régime du présent article ont force de loi et sont
exécutoires de la maniére et par les tribunaux,
fonctionnaires et autorités que le gouverneur en
conseil peut prescrire, et peuvent étre changés,
étendus ou abrogés par tout décret ou régle-
ment subséquent; mais si un décret ou régle-
ment est changé, étendu ou abrogé, ce fait
n'affecte en rien son exécution antéricure ni
quoi que ce soit qui a été accompli sous son
régime, et nul droit ou privilége acquis, nulle
obligation échue ou a échoir, ou nul engage-
ment pris n’est atteint par ce changement, cette
extension ou cette abrogation. S.R., ch. W-2,
art, 3.

4. Le gouverneur en conseil peut prescrire
les peines qui peuvent é&tre imposées pour
infractions aux décrets et réglements pris en
vertu de la présente loi, et peut aussi décréter si
ces peines doivent étre imposées sur déclaration
de culpabilité par procédure sommaire ou sur
déclaration de culpabilité par mise en accusa-
tion, mais nulle pareille peine ne peut dépasser
une amende de cing mille dollars et un empri-
sonnement de cing ans, ou I'une de ces peines.
S.R., ch, W-2, art. 4.

5. Une personne détenue en vue de Iexpul-
sion sous le régime de la présente loi ou de tout
réglement pris SOUS 50N autorité, ou sous arrét
ou détention & titre d'étranger ennemi, ou parce
que soupgonnée d’étre un étranger ennemi, ou
pour empécher son départ du Canada, ne peut
étre €largie sous caution ni autrement libérée,
ni ne peut subir un procds sans le consentement
du ministre de la Justice. 5.R., ch. W-2, art. 5.

6. (1) Les articles 3, 4 et 5 n'entrent en
vigueur que sur la prise d’une proclamation du
gouverneur en conseil, déclarant qu’il existe
une guerre, invasion ou insurrection, réelle ou
appréhendée.
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(2) A proclamation declaring that war, inva-
sion or insurrection, real or apprehended, exists
shall be laid before Parliament forthwith after
its issue or, if Parliament is then not sitting,
within the first fifteen days next thereafter that
either House of Parliament is sitting.

(3) Where a proclamation has been laid
before Parliament pursuant to subsection (2),a
notice of motion in either House signed by ten
members thereof 2nd made in accordance with
the rules of that House within ten days of the
day the proclamation was laid before Parlia-
ment, praying that the proclamation be
revoked, shall be debated in that House at the
first convenient opportunity within the four
sitting days next after the day the motion in
that House was made.

(4) 1f both Houses of Parliament resolve that
the proclamation be revoked, it ceases to have
effect, and sections 3, 4 and 5 cease to be in
force until those sections are again brought into
force by a further proclamation but without
prejudice to the previous operation of those
sections or anything duly done or suffered
thereunder or any offence committed or any
penalty or forfeiture or punishment incurred.
R.S., c. W-2,s.6.

7. Any act or thing done or authorized or
any order or regulation made under the author-
ity of this Act shall be deemed not to be an
abrogation, abridgement or infringement of any
right or freedom recognized by the Canadian
Bill of Rights. R.S.,c. W-2,5.6.

PROCEDURE

8. Whenever any property or the use thereof
has been appropriated by Her Majesty under
this Act, or any order in council, order or
regulation made thereunder, and compensation
is to be made therefor and has not been agreed
on, the claim shall be referred by the Minister
of Justice to the Federal Court, or to a superior
or county court of the province within which
the claim arises, or to a judge of any such
court. R.S., ¢. W-2, s. 7; RS, c. 10(2nd
Supp.), 5. 64.

9. Any ship or vessel used or moved, or any
goods, wares or merchandise dealt with, con-

Chap. W-2

(2) Une proclamation déclarant qu'il existe
une guerre, invasion ou insurrection, réelle ou
appréhendée, doit étre présentée au Parlement
immédiatement aprés sa publication ou, s'il ne
sitge pas, dans les quinze premiers jours de
séance uitérieurs de 'une ou P'autre chambre.

(3) Lorsqu’une proclamation a été présentée
au Parlement selon le paragraphe (2), un avis
de motion dans I'une ou I'autre chambre, signe
par dix de ses membres et effectué en confor-
mité avec les régles de cette chambre dans un
délai de dix jours & compter de la date de
présentation de la proclamation, demandant
I’annulation de celle-ci, doit &tre débattu par la
chambre qui en est saisic aussitdt que possible
dans les quatre jours de séance qui suivent la
date du dépdt de la motion. '

(4) Si les deux chambres du Pariement adop-
tent une résolution annulant la proclamation,
elle cesse d’avoir effet, et les articles 3, 4 et 5
cessent d'avoir effet jusqu'd ce qu'ils soient
remis en vigueur par une nouvelle proclama-
tion, mais sans préjudice de I'application anté-
rieure de ces articles ou d’une chose réguliére-
ment accomplic ou subie sous leur régime,
d'une infraction commise ou de quelque péna-
lité, confiscation ou peine encourue. S.R,, ch.
W-2, art. 6.

7. Un acte ou une chose accompli ou auto-
risé, ou un décret, arrété, ordonnance ou régle-

ment pris, sous le régime de la présente iof, est
réputé ne pas constituer une suppres:%oz une
diminution ou une transgression d’un€ liberté
ou d’un droit quelconque reconnu par la Décla-
ration canadienne des droits. S.R., ch. W-2,
art. 8. :

PROCEDURE

8. Chaque fois que Sa Majesté prend posses-
sion de biens ou de leur usage aux termes de la
présente loi ou d’un décret, ou en vertu d’un
arrété, d’une ordonnance ou d'un réglement
pris sous leur régime, et qu'une indemnité doit
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étre payée en retour et que le montant n'en a -

pas été arrété, la réclamation doit étre renvoyée
par le ministre de la Justice 4 la Cour fédérale
ou & une cour supérieure ou de comté de la
province ol la réclamation a pris naissance ou a
un juge de ce tribunal. S.R., ch. W-2, art. 7;
S.R., ch. 10(2¢ suppl.), art. 64.

9, Tout navire ou vaisseau employé ou mis

en mouvement, ou tous effets, articles ou mar-
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trary to any order or regulation made under
this Act, may be seized and detained and are
liable to forfeiture, at the instance of the Minis-
ter of Justice, on proceedings in the Federal
Court or in any superior court. R.S,, ¢. W-2, s,

3; R.S., c. 10(2nd Supp.), s. 64.

10. Every court mentioned in sections 8 and
9 may make rules governing the procedure on
any reference made to, or proceedings taken
before, that court or a judge thereof under
those sections. R.S., c. W-2,5.9.

War Measures

chandises dont il est fait quelque emploi con-
trairement 3 un décret ou réglement pris sous le
régime de la présente loi, peuvent &tre saisis et
détenus et sont passibles de confiscation & 'ins-
tance du ministre de la Justice sur procédures
devant la Cour fédérale ou devant toute cour
supérieure. S.R., ch. W-2, art. 8; SR, ch
10(2= suppl.), art. 64. :

10. Tout tribunal mentionné aux articles 8§ et
9 a le pouvoir d’établir des régles régissant la
procédure concernant-fout renvoi & ce tribunal
ou un de ses juges, ou les poursuites intentées
devant ce tribunal ou un de ses juges sous le
régime de ces articles. S.R., ch. W-2, art. 9.
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