
Caug File No. 31 955 

IN THE SUPREME COURT OF CANADA 
(ON APPEAL FROM THE COURT OF APPEAL OF MANITOBA) 

A.C,, A.C. and A,C 

Appeillants (Appellants) 
. . > * ~ ~ , e " ' o - - '  -. , - -. 

- and - 
DIRECTOR OF CHILD AND FAMiLY SERVICES 

Respondent (Respondent) 

- and - 
ATPQRNEY GENERAL OF MANITOBA, ATTORNEY GENEWL 
OF NOVA SCQTIA, ATTORNEY GENERAL OF ALBERTA, and 

ATTORNEY GENERAL OF BRITfGH COLUMBIA 

RESPONDENT'S FACTUM 
FILED BY THE RE3PQNDEN"TDlRECTOR OF CHILD AND FAMILY SERVICES 

(Pursuant Rute 42 of Rubs ofthe Supreme G o u ~  of Canada) 

Norm Cutfdy l Alfred Thiessetl 
TAPPER ewow LLP 
1 Q(311-330 St. Mary Avenue 
Winn'iprsg, MiAB R3C 325 
Tel: (204) 944-8777 
Fax: (264) g47-2593 
Email: athisssert@tappercuddy,com 
Gountie! fur fha (Responde~t), the 
Direcfor of Child and Family St;rvhes 

Rabe& E, Houston, Q,C. 
&URKE*ROBERTSON 
70 Qlottc~ster Street 
Ottawa, On K2P 0M 
Tef: (81 3) 238-S685 
Fax: (6 1 3) 235430 
Emall: rhouston@ burkerobertson.com 
dgenf for fhe (Respondent), the 
Dimct~r of Chiid and Family Sewjses 



TO: Alfan Ludkiewicz. 
IUKIEW ICZ, BQRTQLUZI 
BY-1921 Pembina Highway 
Winnipeg, MB R31" 2G7 
T B ~  (204) 284-3221 
Fax (204) 284-7965 
Email: allan@allaw.ca 
Co-wunsel for t h  (ApprsBanis) 

AND TO: David C. Day, Q.C. 
LEWIS, DAY 
Suite 66QQ,7[3 Piace 
I40 Water Street 
St, Jafin's, NF AIC t31-16 
Tel: [709) 753-2645 
Fax: (109) 753-2266 
Emajl: dcdscnf@altsrlobaf.net 
G o - c o u n s e l  Tar the {Appellanfs)  

ANDTQ: Shane H, Brady 
W. GLEN HOW & ASSOCIATES LLP 
Box 40 
Georgefown, ON L7G 4T4 
TB~: (905) 873-4545 

(905) 873-4522 
Enail: sbradv@,wcr howVV ca 
Co - munsel fur the (Bpp~tilants) 

AND TO: Deborah L Carlsovl 
MANIWBA JUSTIC+ 
CONSTITUTIONAL LAW BaANCH 
Woodswar"ch Bultling 
1205-405 B r ~ a d ~ a y  
Winnipeg, MB R3C 3L6 
Tel: (204) 945-0879 
Fax: (204) 945-0053 
Ernail: deborah- 
Counsef for the Atxorney General for 
the P r o v i n c e  of Wlaniigba 

AND TO: Attumey General of Nova Scatla 

Eugene Meetran, Q.C, 
IANG MICHENER LLP 
300-60 O'Connar Street 
Ottawa, ON K l  P 6 tP 
Tef t (6 9 3) 232-71 '7 I 
Fax: (8 13) 295 -3 j 9 1 
Ernait: emaehan@t@ncrmic~e~ 
Agent forth@ (Appellants) 

Henry S, Brawn, Q.C 
GOWtf NG MFLEUR HENDERSON FLP 
2600 - 160 EIgin Strwt 
Otiawa, ON KIP ?C3 
Te1: (61 3) 233-1 781 
Fax (61 3) 963-9869 
Ernaif: henry. ~ ~ O W ~ ~ @ Q Q W ~ ! ~ ~ C ~ S ~ G O M  
Agent fur the Attorney General for 
the P r o v i n c e  d Manitoba 

Henry 3. Brawn, Q,G 
GOWL'ING LAFLEUR HENDER8ON L3,P 
2600 - 160 Efgfn Stwet 
OStailff8, ON K*t P 1C3 
Tel: (61 3) 233-3781 
Fax: (843) 563-9869 
Emait: ~ e t 7 n r . . b r o ~ o w ~ i n g ~ . c o , ~  
Agent forth@ AQarney GenaraI for 
the Pravince of N o v a  Scatia 



TAlBLE OF CONTENTS 

F;li@mori;tr~dtrm af Argument 

.............. ............................................. PART I - STATEMENT QF FACTS.. .... ? 

B. Sup parting Facb,. ............. +.. .....,,., ... ., ,.. ............................. "2 

i i .  Past-Wearing Procedures,,, ................................................... ,.A5 

'I. * .  la Decisian on Appeal.. ............................................................. ..7 

iv. Proceedings in this Court, ........................,.............................. .7 

.................................... PART I t  --,,STATEMENT OF QUESTIONS IN ISSUE ..,8 

ISSUE ONE: Did the Director Have Jurisdiction to Apprehend 
the Child for the Purposes of 

.......................................... Obtaining a Treatmerit Order?,,,,,,, 8 

ISSUE TWO: Did the Tre~tmeni: Order Issued by Kaufman J, 
Under s. 25 af the CFSA UnjusjffiabSy 
Infrirsge the Child" Rights Under the 
@ha&r, ss+ 2[a3,'i", and 15(1)?.,, ............................................. 8 

..................................................... PART 311 - STA"fEMENT,,=ARGUMENT 9 

ISSUE ONE: Did the Director H;aw Ji,lr!sdi.~tisn .to Apprehend 
the Child for the Purposes of 
Obtaining la Tr@atrner?t ............................ d 



................................................................ A . The Statutory Framework.. 9 

1 . The CFSA and the Director's Mandate to Protect Children .............. 9 

.. .................................................... 11 . The Practical Considerations 11 

..................... 8 . The CFSA Supersedes Courts' P wens Pafiae Jurisdiction 15 

i . "Capacity" Is Not Readily Ascertained.. ...................................... 15 

................................. i i  . A Brief History of Child Welfare Legislation 18 

iii . Parens Patriae fs Only Triggered When 
There is Gap in the Legislation ................................................. 20 

C . There is No Inconsistency Between the Manitoba Statutes ...................... 21 

i. Legislature Expressly Excludes a "Mature Minor" Exception 
in the GFSA ......................................................................... 2 1  

i i  . The HCDA and the MHA Are Aimed at Specific Purposes ............. 24 

iii . Court of Appeal Was Correct in its Contextual Analysis 
afthe CFSA ......................................................................... 26 

tSSUE TWO: Did the Treatment Order issued by Kaufman J. 
Under s . 25 of the CFSA Unjustifiably 
Infringe the ChiId's Right3 Under the 
Chader. ss . 2(a). 7. and "f5(f)?. .................... ... ..... .....,,. ........... 26 

A . The State is Morally Obligated to Protect the Health 
and Safety of Children ...................................................................... 27 

i . Society Has an Overriding Interest in Preserving 
the Life of Chiidren ................................................................. 27 



ii. . Constiturtionafity Dues Not Require Uniformity 
Among tha Provinces.. .......................................................... -28 

........................ iii. Legislation Routinely Difler@ntiates Based an Age 29 

iv . tlrgsncy informs the Duty to Act ................................................ 30 

........................................................ PART IV . SUBMISSIO- 31 

................................................................. PARTV- ORDER SOUGHT. ....3f 

PART Vi f . 5 T A X U J . .  ........................................................................... 33 
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PART 1 - STATEMENT OF FACT$ 

A. Overview 

i, Intmduction 

I. The issue in this appeal is whether the actions of the Respondent Diredor of Child 

and Farnify Services ("rhe "Director" !in apprehending fourteen-year-otd  (the 

"Chi!#') and obtaining a treatment order contrary to her wishes under s. 25 of The Chiid 

and Farnijy Services Act, 8.44, f 985-843, c. 8 ("c@ "CFSA"), unjustifiably infringed the  

Child's rights under the Canadislri Cheder of Right$ and Freedoms (the "Charfer"). 

2, in considering this issue, this Honourabte Caurk will not need to adjudicate over a 

medical dispute or, otherwise, adjudicate over disputed and untested evidence. Nor wilt 

this Hanourabfe Court need to adjudicate over the cammon law principle of parem patiae. 

The CfSA is not. a codific&ion of the court's inherent jurisdiction. Rather, the CR3A 

represents a acomplt?te iegislative code that preempts @-ithe cou#e's parens pafriae 

jurisdiction, and Tram which the Manitoba Legislature 8xpressty excluded a "mature minor" 

exception for children under the  age of sixteen. 

3. The issue on appeat turns ent i r~ly  upon the nature of an emergency hearing under 

the CFSA. 

4, On early Sunday morning of April 16, 20065 the  Director, acting upon the advice of 

the  Child's medical practitioners, apprehended the Child in order to hold an emergency 

hearing under the CRAW Kaufman J. was faced with the  task of determining whether 

medical treatment shouid be ordered fur a fo~ourteen-year-aid girl in a medical emergency. 

A.C.
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The Child and her parents had refused criticat medical treatments, which treatmen&, 

accurding to- her doctor; would like& save the Chitd from death or serious injury. 

5. Satisfied the Child was in imminent danger and fhat il was in the Child's best 

interests, Kaufman J. pronounced a trsatrnertt order pursuant to s. 26 of the CFSA, 

alilowing qualified medical personnel Zo administer blood andlor blood by-products, Days 

later the emergency was avw and therefore the  apprehension was withdrawn on May 4, 

2008, The Child was released from hospital un or about May 4,2006. 

6,  The Diir~ctor at all times acted in accord.dat.icr; with its sst8tutory duty and in 

accordance with the b ~ s t  interests of the Child- 

"r lft is self-widen* that exigent circurnst8n~es will not afways afFord the luxury of 

campiex capacity assessments b@fur@ the Dirmtor or a court is alfowed to a& in She best 

interests of childr@n, It is for that reason that the Manitoba Legislature bas set an 

appropriate age firnit under which w child js not deemed fu be capable of making lik and 

death deecisions for hersdi and thus allowing for the Director and the c6urts to act when 

every minub  taunts. 

ii. The Fads of Thk GBSB Remain in Dispute 

8. FOP kh@ purpus8s of this Appeal the only reJevant facts af this case are ifhose as 

Tofound by Kaufrnan 4, af sthe emergency hearing of Aprif I t 4  2006. 

B, 5rrppottting F a ~ t s  

I ,  The Hemfngj Before Kaufmail J. 

9. Thke Director's invslvernent in this case began on Sunday, April 16,2006. Acting on 

the advice of the Child's doctors, and having verified that the Ghifd's parents would nat 



consent to the indicated medical treatment, the Director apprehended the Child at 

approximately 2;OQ am, At approximately 8:00 am, an ernbrgency, short-notice hearing 

was h ~ t d  b@far@ Justic~ Kaufman pur3uant to s. 25 of the CFM. 

Transcript of: Proceedings before Justice K~aufman (Aprjl46,2006) lAppellan5sS Record ("AR") Tab 28, pp. 
166-1 88,188-1 881 

10. Caunssl for Zhs Winnipeg Regional Health Authority provided nutice of the hearing 

to the Chiid's parents and their lawyer. ft remains; a matter of eontest as 20 "whether the 

Child was nctfified or whether the Child was physicafly capable of attending at the hearing, 

Trans~ript af Praceedin~s before JusZicft. Kaufinata {April i S ,  21306) [AW, Tab 28, pp. 166-1 68,472, $861 

51, In attendance at the hearing were counsei for the Bir@etus (at the Law Courts 

Building at 408 York Avenue, in Winnipeg) counsel fur the Winnipeg Regionat Heatth 

Authority, and Andr~ , the Child's father, via tefeconf@r@nce h r n  the Health 

Sciences Centre; and Mr* Alian Ludkiewjcz, firsf via t~!f~?confere'encr; from his car and thea 

later in person at the Haafth Science Gentre, Mr: Ettdkiewlcz indicated that he was ading 

as agent fur k2r, Gi@n How & Assrtciaf@s who had been retained sowe hours eadier by the 

parc;nts. it remajns un~fear why the Child did not retain G3en Now & Associatm until 

we1F after the emergency hearing, whether th8t was due to. the Chifd's medical condition at 

the time af the emr;rgency hearing, or for some other  ason on. 

TraRscripf. of Proceedings before Justice Kawhan fAprS1 M6, 2006) [AR, Tab 28, p. 172, ?75,385, $941 

12, Evidence was given at the emergency hearing an behaff af the Director by Audfey 

Lttmsrfert, a social worker e m p l o y ~ d  by Winnipeg Chlid and Family Services and Dr, 

Staniey Lipnowski, th9 Chf3d7s afbnding physician. Ds, Lipnowski gave twidence of ths 

urgency ofa~~.le situation 2s follows, infer a#@ 

cmilne
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Q. ... is the chiid's fike [sit=j or health endangered, in your 
opinion, !f fh~re's a delay in proceeding with a blood 
transfusion? 

Q. And is that rlsk or danger to the ck!ld7s life or health, 
from your experi opinion, sonie4hing that is of an urgent matter? 

A. Yes, it is, 

Transcript of Proceedings before Justice Kaufman (Aprit 16,2006) IAR, Tab 28, pp. 187,189,393'j 

13, Evidence was given at the emergency hearing on behalf of the Appellants by 

, the  Chiid's 'father. tn addition, Mr, Ludkiewicz advised the Court that the Child 

had been assessed to be cornpatent to make treatment decisions, and that she did not 

consent to blood transfusions, Mr. Ludkiewicz also attempted to adduce evidence from a 

Mr, Berkers [phonetic], whom h e  described as a "hctspitstl consuttan"r" wwt?ich evidence was 

nai aadmilted, 

Transcript d Proceedings before Justice Kaufmart (April 'I 6,2806) XAR, Tab 5, p. 178, If 99,2021 

94. AS regarding nature of the emergency helaring, Mr. Ludkiewicz agreed that he 

could "folfow along" with the evidence on his cetl-phone and confirmed his understanding 

that emergency hearings were "done on a shod have basis." Notwithstanding the nature 

of the proceedings, and contrary to the Appellants contention that the hearing was 

"essentially ex pade" Mr. tudkiwfcz made lengthy submissions before the court and was 

abte tci cross-examine the E)ir@ct.u3rbs witnesses, IrrdudPng the Child's doctar. 

Transcript ai  Proceedings beior~ Justice Kaufrnan (Aprif 18,2006) [ART Tab 28, p. 4 79,3861 

15. Satisfied that the Child was "in immediate danger", Justice Kaufman pr~nsunced a 

treatment order, alxthurizing the treating medicat personuel .t;o administer a blood 

transfusion and/or biaod products as \NEE medical1 y indicated, 

A.C.
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TrWJs~ript of Proceedings before Justice Kaufman (April 16,2006) fAR, Tab 28, p. 206-2071 
Corrected Qrder of Kaufman J. (Aprii 16,2006) fAR, Tab 9, p. 903 

ii. Posit-Weadng Procedures 

16, Pursuant to section 27(1) of the GFSA, the Director flied a Petition and Notice of 

Hearing an April 2% 2006. Hawever, when it became apparent that the treatments w ~ r e  

successful and the Child was recovering, the application for apprehension was withdrawn 

at a child-prot@ction docket ~ o n  May ?, 2006. Concurrently, counsel for the Applicants 

served thff Dir~ctor with motions mat~rials at the said docket appearance. On June 28, 

2006, Goldberg J, made a ruling art a preliminary point of law in respect of the Applicants' 

matian, which the Applicants then appealed, and which forms the basis of the Appelfants' 

Application for Leave to Appeal in this Court's file no. 32508. 

Pdtion and Notice of Motion (April 21,2006) fAR, Tab q Î, p. 981 
Order of Senior MasBr Lee (May1 ,2006) CAR, Tab b13, p. 1̂07] 
Qrcler of Goldberg J. (June 28,2006) fAR, Tab 5 '7, p. 1323 

I .  There were a number of interlocutory motions brought in the Court of Appeal: 

On May 30, 2008, the Appellants brought a motion f-a expedite fhe appeal and for 

the disclosure of 'ehe Director's records. The motion for disclosure was granted and 

the motion to expedite was dismissed by order of Monnin J.A., dated May 30, 2006. 

r On July 7, 2009, the Director brought a motion to expunge evidence in the 

Appellanfs' Appeal Book and for disclasure of the Chiid's healthcarc; in-Formation, 

The motion to expunge was granted in part by order of Monnin J.A., dated July 20, 

2006, wherein he expunged all materids nu% "re\atjve ta the proceedings" before 

Kaufman J., say@ far the Child's afldavit of Apdl 30, 2006. Thts motion for 

disclosure was adjourned. 



* C~ncurrentiy, on July 7,2006, the Appellants brought a mafion Sio have the appeals 

of Kaufman 4. and Galdberg JJ, heard together. The mution was dismissed by arder 

of Monnin J.A. 

On July 28, 2006, the Appeilanfs brought a motion for .fresh evidence, ~@t~rnab!e 

betore the panef hearing the appeal. The rnofion was subsequently abandoned at 

the heaHng of the appeal. 

* On August 2, 2006, the Appellants brought 'a motion to have the appeals of 

Kaufman J, and Gotdberg J. heard together. The motion wes dismissed by arder of 

Freedman J,A., dated August 15,2008. 

c On August 8, 2006, in response to the motion for new evfdence, the Director 

r~ turnsd  383 motion far further medical inj'orrnation and .For case management, By 

order of Freedman LA., dated August ll5, 2006, the motion fur further medical 

Information was adjourned to be heard by the panel hearing the apg~al, The 

motion for case management was dismissed because it was uniikeity "to be wry 

effective if ail parties are not supportive of the idea*" 

* On Sepbmber 7,2006, at the Director abandoned its mmtttian for further heatih care 

Information, as that motion was unnecessary .to address the pure guestitian of iaw 

upon which the Court of Appeal pruceedrsd. 

* After t h ~ :  release of the Cou~? of Appeal's decision on the appeal, on May 6,2006, 

the Pppellaots brought a motion far rehearing of "the appe~l, The motion was 

dismissed by order of the Court of Appeal, dated May 34,2007. 

Order of Mirlonnin J.A. (May 30,2006) I;AR, Tab 16, p. P2Q 
Reasons far Judgment of Monnin J.A. [AIR, Tab 4 p, 441 
Reasrtns for Jwdgmmt of the Cuttrt of Appeal (February 5,2007), paras, 20 and 21 EAR, 3" ab 7, p. 34 J 
Reasons for Judgment of Freedman 4.A (August t6,2006) JAR, Tab 6, p. 223 
Reasans for Judgment of the Court of Appeal (May 14,2006) CAR, Tab 8, p, 801 



iK Decision on Appeal 

48. The Court of Appeal proceeded as did Kaufman 3.: assuming without deciding that 

the Child had capacity, was the court bound by the wishes of the Chiid in deciding whether 

to issue a treatment order under s. 25 of the CFSA? In dismissing the appeal, Steel J.A. 

answered this question in the negative: 

Analyzing these distindions in a cant@xtual manner, there is a 
valid correspondence bebeen the diRerential treatment and 
increassd vulnerability and varying maturity of minors in a child 
protection situation, 

Reasons *for Judgmmt of the Court of Appeal (February 5,2007), paras. 4 XAR, Tab '7, p. 353 

iv, Proc@edings in this Cowd 

49. The Appeiiants applied fur leave to gappal in this Coud on July 12,2007. A number 

of ~ni@r1ocutoty rnatlons have since fo~luwed: 

r an August 17, 2007, the Director fled a motion to expunge materials fikd in 

support of the application for leave to appea!, The motion was granted in part by 

order of Bifinie J.S.C.C,, dated September 12,2007. 

On November 16, 2007, the Appellants filed a motion to state constitulional 

questions. By order of Mclactslin C.J.C,, dated December 13, 2007, the form of 

questions submitted by the Appellants w@r@ rejected in favour of the form aS' 

questions submitted by the Dire~tOr. 

* Qn February 11,2QQ8, the Appeilants filed a motion to adduce new evidence. The 

motion was dismissed by order of Binnie J.S.C.C., dated March 4,2008. 

* On March 4, 2008, the Director filed a motion to expunge materials from the 

Appelfants' Record. The Motion was granted by order of Binnie J.S.C.C., dated 

March 28,2008. 



* Thhe Appellants have also sought ieave to appeal to this Court in respect of a 

procedurai matter arising out of events transpiring a8er Kaufman 4,'s treatment 

order was carried out. "Tat appeal remains pending, 

Order of Binnie J.S.C.C. ($aptember 12,2007) [AR, Tab 24, p, il53l 
Order 07 McLachlin C.J.C. (December 12,2007) [AR, Tab 23, p. 1611 
Order of Binnis J.S.C.C. (March 4,23083 [Respondent% Recard "RRV, Tab 3 J 
Qrdm of Binnie J.S.C.C. (March 28,2008) ERR, Tab 21 
SCC File No. 32508 

PART If - STATEMENT OF QUESTIONS 1N ISSUE 

ISSUE ONE: Did the Director Have Jurisdiction .to Apprehend the Child for the 
Purposes of Obtaining a "Frealttment Order? 

20. It is respectfulfy submitted that the issues as set out by the Appellants do not 

adequately address the statutory framework under which the Director is obligated to a d  in 

rna%@rs 05: child protection. The Director does not act in a vacuum, nor is it up to the 

Director to question its mandate under the CFSA. Addressing the question of whether the 

Cf=SA ss. 25(8) and 25(9) supercede the common law principle of "mature rninof requires 

a wider, con%@xl;ual approach. 

lSStJE TWO: Did the Treatment Order Issued by Kauhan 3. Under s. 25 of the 
CFSA Unjustifiably Infringe the Child's Righb Under the Charter, 
ss, 2@), 7,  and lfi(3)? 

21, The Director fully adopts the arguments of the Aftorney Generd of Manitoba on this 

issue. 



W T  llI - STATEMENT OF ARGUMENT 

l55Y E ONE: Did the Director Have Jwrisdictton to Apprehend the Child for the 
Pzsrpsses of Obtaining ;a Treatment Order? 

A, The Statutory Framework 

i, Th~t CFSA and the Direcbr's Mandate fa f mfecf CMidr8n 

22. The Appellants continue ta take issue with the fad that the apprehension was 

"warrantless", even as this Court has held such apprehensions to be constitutlonai, In that 

vein, notabiy absent from the Appellants' fadurn is any mention of the statutwy duty 

imposed upon the Director tr> protect children from harm. The best interests of children is 

the cornerstone of the GFSA and no other interests supercede the Director's duty tu act in 

ful.fitling its mandate under the CFSA. This principle is expressly set out in the pr@arnMe of 

the CFSA aud has been embraced by this Honourabfe Couri: 

The Legislative Assembly of Manitoba herby dedared 'that the  
fundamental principles guiding the provision of services to 
chifdren and farnifies are: 

1. The best interests of children are a fundamental 
responsi bif ky. 

The Child and famj/y Sen/ices Act, S.M. 4 985-86, c. 18 

flh3O ... chi td prutedion tegislatian "is about protecting chltdrefi 
from harm: it is a child welfarr; statute end not EE parents' rights 
statute", While p8rents' and children's rights and 
respansibilitles must be balanced to:ogefh@~ wRh the children's 
right to 1Ife and health and the state's; duly ts protect children, 
the underlying policy and philosophy must be kept in mind 
when interpreting it and Its constitutisnai vafidity, 

Wtnn@eg Child and Family 8~ewices u* KL.W. [ZOO01 2, S,C,R. 519 jResponalentfs Burrfr af A~ithoritIes 
i'Rk3d"', Tab I OJ 



23, The Director's jurisdictiort ia act derlves Fram the CFSA: 

Ch#d in need ofprotecfibn 
17(1) For the purposes of this Act, a child is in need of 
prutectjon where the fifeFe, hearth or emotional well-being of the 
chitd is endangered by the act or omission r>4 a person, 

/itisSmffians of a chiM in need 
7(2) Without restricting the generality of the subsection (I), a 

child is in need of protection where the child 
I , .  

fb) is in the care, custody, control or charge of a person 
. . . 

(iii') who neglects or refuses $0 ~ruvide o r  ob!@r? proDer 
medics? ,or other rernedfa! . treatment necessary Tor the 
health or well-being of the chifd or who refuses to permit 
such care or treatment to be provided to the child when 
the care or treafrnent is recommended bv a duly .auaJified 
medical ~ r x t i t i o n e ~ .  

ApprehensioM of a chiId in need of profecfion 
21 ('I) The director, a representative af an agency or a peace 
officer who pg reassnabfe and proha ble arounds believes that a 
child is tn peed of ~rott;ctio&, may apprehend the chiid without 
warrant and-t~ke the chiid to a place of safety where chifd may 
be detained for examirt3tion and temporary care and be dealt 
with in accardance with the provisions of the Part, 

. -. 
Care while under apprehensirrtn 
25(1) Where a chifd has been apprehended, an agency 
(a) is responsible for the child's care, maintenance, educ%tion 
and weft-being; 
(b) may authorjze a medl~8l examination of the child where the 
consent of a parent or guardian wouM otherwise be required; 
and 
(c) mayauthorize the pravisiurr of medical or dental treatment 
for the chifd if 

(i) the treatmerit is. recommended bv a duly qualified 
medical practitioner or dengst, 
(ii) the consent of a parent or guardian of the child would 
otherwise be requir~d, and 
(iii) no parent or guardian of the child is avaiiabie to 
consent to fhe treatment. [emphasis added] 

n7-ha C'niki and Fami& Sewic:es Act, S.M. 1885-86, c, 8 



24, As it pertains to i h s  Diredor then, the  only question whsn faced with tbfl7f~ situation 

mncerning the Cfiifd was whether there were r@asanable grounds to apprehend for the 

purposes of obtaining a treatment order. The Director was faced with a circumstance in 

which both tihe Child and her parents were refusing a medical procedure, which in the 

opinion d the Child" physician, pfaced the Child's health and life at risk, for  obvious 

reasons, there is no requirement under the CWA that the Diredor second guess the 

upinian of quatjfied medical personnef, or expiore unconventional medical alternatives 

before proceeding to obtain a treafrnent order. The determination of whether there exists 

a need fur urgent medicat treatment is the purpose of the emergency hearing under 

The Child and Famify Services Act, S.M. 1985-88, c. 8 

25. This Court in KLW has occasion 20 address the constitufionafity of the  CFSA, and 

the need for the need 'For the Dir@&~r to act on an urgent basis: 

f1102 Aside Prom the evidentiary difficulties and the time 
pressures, it is also important to recogoize that the state must 
be able to %a ke preventafive action to protect children., . [tjhis 
means that the state shouid not arways be required to wit until 
a child has been seriousiy harmed before being allowed to 
intervene, 

W'nni;oeg Child and Famiiy Sewices v. K.LW I20001 2,5,C,Fh. 519 [RIBA, Tab 501 

6 The legislature and this Court have recognized the practical difficuities in baian~ing 

the in.tert;s%s of children and the interests of the state in protEtcX-ing children in exigent 

circumstances: 

qf103 Given the state's duty to profe~t a ahltd at rCsk of serious 
harm, as well GS the child's compelling interest in being so 
pratec$Etd, immediate apprefiensiiun may be appropriate in such 



circurnsQn~s, even though there might bs some 
dispute as the whether the danger or harm is "imminenf'. 

Winnipeg Childand Family Services v. K,F.W. 120001 2. S.C.R. 519 [RBA, Tab 3 03 

27. On the ground, a number of practical diflcu ttles manifest, inciudlng: 

Casas invaiving refusal of required medicat treatment represent a very small 

percentage of the number of appr~he~sions  in any given year. The complexity of 

the issues invulved require the Director to strike a very Rne balance between 

attempting $0 cause as fittie disruption 20 the fsrnily (recognizing that the sole 

purpose for apprehension is seeking medical treatment), while at the same time 

continuing to act Cn the best int~res'ts ofththe child, 

The Directar is not typicafly involved in these cases until thi~t emergency is wet! at 

hand; the Director is at the merw of hospital staff as to when if becomes involved in 

a case, and usually only becomes involved when the mattes has become urgent. 

+ As ia the present case, these matter3 do not typicaliy arise during "business hours", 

which leaves the parf;ies to scramble to arrange an emergency hearing. This factar 

is fttrt;her compounded when the emergency oc~urs in rurd ar@as, where the 

proxfrnity uf the parties, counsel for the padies and the court becomes ever more 

distant. 

There are a number of curnpE;ting intarests: the doctor's interest in treating his or 

her patient, Ehe Rospjf.af2?s interest in not becoming the subject of a lawsui& the 

Director's interest in protecting the weitbeing of the child, and the child andfar her 

parents' senslbitjfies toward a particular manner of tr8at.ment - all of which have to 

be balanced within a matter of mprnents. 



The question of oapacity has been recognized tu be larger than simply a 

determination of intelligence and does nut nemssarjly lend itseff to a "check-list" 

approach: 

In conclusion, It is dear the mature minor rule has been f rmfy 
entwnched 7n Canadian cornmok law. Thrsre are, however, 
some aspects of the nrfe that need .fufiher clarification. For 
example, maturity msy invatve more than an in%llec-tual 
appreciation of the nature and risks of the medical treatment 
pre se, The court may also wnsider ethical, emotional 
maturity, paa"iicufai.ly in difficuit and controversial ar@a such as 
contraceptive freatment, abortion and the treatment of sexualty- 
transmitted disease. ,,[the welfare principle] wilt arise when 
mature minors ref use  life-saving treatment when the chances of 
success are gotid, ,* 

Manitoba Law Reform Commission, hrln~rs' Consent Zo H~aIih Gwe (Manitoba: Queen's Printer, 1995) 
[fippd#ants3 Book of Autfiurities "ABAFJ, VOX* Ill, Tab, 68, p, 333 

SirnilarZy, in this context, it is not afways clear that .the refusal for conse~t fo 

treatment is in-formed and is made ixutonomously (mar@ will be said about 'this 

below): 

f176 .... when a patient ilooks death in the face, the patient can 
change his or her mind,,,B.H. has nu9 been affowed to kook 
death In the $ace, Because of incorrect information and the 
behaviour of some around her, she now betieves that she will 
not die if she does not have twnsfusiarrs,,. 

v8 t am told that B.W* wanted to testify before me, 1 read 
her affidavits and viewed her video, Can t now or wufd I ,  if she  
did t~stify, rely on the evidence corning from a free, irtfarrned 
will? t could nut, not afbr Ehe pressures and influences "rat: 
have bean brought to bear on her in the last few weeks to 
maintain her pos#!on on biblaud transfusions, .. 

8.N. (Next fiend DQ v. Alb~rSa {Direcfai- of Child Wef&ref, 12002f A.J. No. 518; aff'rn [2002] A.J, NO. 568 
{ABCA); leave to appeat ta SCC dismissed 120021 SCCA No, 196 fRBA, Tab 1 J 

28. Emergency proceedings under the CFSA are not ideal situations that fit neatly into 

the adversariai model. Far that reason, the CFSA  awes out certain pru.ocednra1 



exceptions such as, infer aik: short notice, delayed flfing of documents and hearings v i  

J'he Child and Fami& Sen/ices Act, 5.M. 1985-86, c. 8, s* 25 

29. The model advacaa8d by the Appellants is arG.flciat. implied is that every situation 

involving a child's consent to treatment can be either fortuitously addressed just prior ta a 

medical event, or by having a full trial of the issues with the indicated traatment remains in 

escrow, On the con%rary, hawever, and by defin%on, emergency c'trcum&ances will not 

altaw .For a "wait and see" approach as advocated by Mr. Ludkfewjcz at the emergemy 

hearing, 

Transcript of Proceedings before Justice Kaufman (Aprif 46,2006) fAR, Tab 28, p 1833 

30. The Manitoba fegislature is not unique in cawing out exceptions for emergency 

situations, The approach in Ontario, for example, much lauded by .the Appellants, also 

makes an exception where emergency circumstances require immediate action. The 

Health Care C~usent Ad af Ontario does not recognize, in emergency situations, health 

care dir@ctives made by children under the age of 16: 

No treatment contrary Zo wishes 
28. A health practitioner shall not administer a treatment under 
section 25 if the  health practitioner has reasonable grounds to 
believe ?chat the person, Mi le  capable and after attaining *16 
years of age, expressed a wish applicable to the circtfrnstanrtes 
tci refuse consent %a the treatment. 

Health Care Consent Act, S*O, 1936 c. 2, s. 25(3) [ABA, Val, 11, Tab 51, p. lfl 

31, in contrast, the model advocated by the Appeflauts does not atlaw for sltuafiorts in 

which exigertt circumstance wilt require action before a tria! of the issues can be held. 

What this may iitustrate is the sharp divide beheen divergent perceptions of what 

constitutes the best interests of a child. 



Affidavit of (April 30,2006), para. 9 fAR, Tab 29, fr. 2113 

32, The approach advocated for by the Diredor, on the other hand, is 

738,..consistent with society's historical Interest in preserving 
the life and well-being of minors. Furkher, if is consistent with 
Canada's obfigatttions under the U,N. Canvention on the Rights 
of the Chiid to make the be& interests of the chltd a primary 
consideration in decisions ageding children, while aflowing a 
child capable of farming an opinion the right tta express it, and 
the right for that opinion to be given due weight in accordance 
with the age and maturity of the chlld: 20 November 2 989, ? 577 
U-N.T.5.3, C.T.5.1992 Ha. 3, Articles 3(1) and 42. 

fj39 it foltaws that In ~hiM welfare proceedhgs, a mature 
minor's wishes respecting medical treatment wifl not be 
disposkive of the issue, but rather will be one fat;tor ta be 
considered in cle3;errnination of their best interests. The weight 
given %o a  child'^ opinion will depend an nurneraus factors, 
Inciuding the chjld's age, maturity and understanding of the 
treatment in Issue, and the degree of risk, compfexity arid 
seriousness inherent in the treatment,, , the final determination 
will always be  based an an assessment of the best interests of 
the child, iernphasb added] 

U.(t=.) (Next friend off v. Afberfa {Dire~for of Child WeIFare), 2003 ABCA 86 I[RBA, Tab 31 

33. it 1s respeclfuily submitted that the Director af all times acted within its jurisdiction 

and within the cortstitutianafiy sanctioned parameters of its mandate, The Director 

apprehended the Ch'ild upon "reasonable and probable ground$" that the Child was at 

serious risk of harm in the absence of,in&mntion, and took a&on accardingly. 

EE. The CFSA Supersedes Courts' Parens f3;rtr.e Jurisdiction 

34. While Kaufman J. assumed, without deciding, that the Child had capacity, there 

remain a number of fadual disputes, which dispzrt~s demonstrate fhat the issue of 

capacity is informed by a number of fadors and not as easily aaserkained as the 

Appr;tlants hope fu demonstrate, far exampfet 

A.C.

hmasse
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It remains undear as to the nature of the Child's "'capa~ity repol-f", by whom it was 

conducted and how ~riticafly it was approached; 

+ It remains unciear whether the "assessment" would hsve yielded different results if 

it had been conducted on April 18, 2006, when the Chifd was faced with actual 

harm; 

It remains unclear whether the Child would have been in any condition, medically, 

to be "assessed" on April 16,2006; 

* It remains unciear as to whether the rnedicaf information used by the Child to 

formulate her position is credible; 

in particular, it remains unclear as to the credentials of the Ms. Susan Kenny of the 

"Blood Conservation Program" and 

It remains unclear who was present, and for what purpose, when the Child made 

her dacision to refuse medical treatment; and, the exbnt to which the Child may 

have been influenced in her decision, 

AF~dstvit of  (April 30,20136), paras. 15, 16,113 EAR, Tab, 29 pp- 21 3,214J 
Medical Resear~h Services, Family Care & Medicaf Managemenf of Jehovah's Wtnesses (Georgetown, 
Ontario) fRBA, Tab 'I63 

35. As identifled by the Manitoba taw Reform Commission, capacity is about mure than 

intelfigence. It involves "sfhicai, emotionstl maturity"; in short, wEsdam and a sense of 

judgment. Moreover, capacity* however defined, is by na means the only factor goverrring 

one's abjlity to make an informed healthcare decisjon. As important is whether the choice 

is made ~olunfariIy and whether it is, in fad, an informed decision: 

... campetenw alone is nrrt a sufficient condition for valid 
consc;nt. Evan if cans~ious and alert, and with stt%ciant 
cognitive function and rnaturiiy to comprehend and appreciated 
irrforrnation, a patietlt may still be  ina able legaly to give or 
mFtrse-cunse~i, If a patient is nut in a posifiofi "ro accept or 

A.C.
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reject the proposal. Patients need reliable inf~rrnatian, They 
aisa need the third element 05: consent: voluntariness. 12 may 
be dimcult 20 accept a treatment option if that particular choice 
wllf lead *to a toss of important reiationships. To give or refuse 
consent to medical treatment, the law requires not just decision 
making competence but also accurate information and lack of 
coercion. 

Guichon, Jufiet and Ian Mitchell, 'Medicat emergencies in children of orthodox Jehovah's Witness families; 
Three legal cases, ethical issues and proposals for management", Paediatric (=hi!d Heaifh Vol. 11, No.10 
(December 2006), p. 657 fRBA, Tab 131 

38. /n la resent case involving co-counsel far the Appellants, the Alberta Court of Appeal 

dismissed a motion to strikft pleadjngs grounded in misrepresentation where it was alleged 

that a child who had refused medical treatment did so on the basis that she received 

ciefkient medical information from, inter a&, her lawyers and representatives of her 

church: 

737 .. .lt is not at all clear to what extent a religious adherent 
can convinca: another person to take a c h s  for refigious 
reasons that will cause him or her bodily harm or even death, 
even it the religious belief !fis sincerely hetd. Assume, as an 
~xample, that a refjgious adherent persuades a third party 
diabeic that he or she sholtfd stop taking insulin, and that 
divine intervention will cure him or her. Assume further that the 
diabetic fallows this advice and dies as a result, Can It be said 
that the estat~ ofthe deceased would have no cause of action 
against t h e  religious adherent? 

Hughes (E8fateJ v, Hughes, 2007 ABGA 277[RBA, Tab G] 

37. Cuunsef fur t h e  Appellants nwverfheless continare to argue (3s they have in a 

number of cases) tha3 if there is an irrciicafion of capacity, no matter the evidentl'ary 

conearns, the "rnaturg minor" rule af common law shohttd govern, In reply, the Diredor 

respectfully submits that child welfare fegfslalion is not merely an extension of cour%s7 

parens pafriae jurilsdictiovl but provides a complete and comprehensive scheme governing 

child protection proceedings, and one tha3 Is not subservient ta courts' p a ~ f i s  pafriahs 



jurisdiction. Recognizing that %he judgment required to make iife and death decisions only 

comes with age, the Jegisfature has brawn an age  approprjat~! distinction In the context of 

child protection proceedings. 

Appellants' Memot-andurn &Argument, at paras. 47 

38. While parens pafriae enjoys a long-standing and illustrious tradition in Canadian 

caselaw, it did not conceive child welfare legislation. On the contrary, the eartiest 

inceptions of child welfare legisfation in the Canada were rnereiy an attempt to provide 

"Children's Aid Societies" (most often religious orders) with "legal powers, inciuding the 

right tu remove neglected or abused children from their homes and become Iagaf 

guardians for such children," The early incarnations bear noting: 

... most of the judges who sat in the Family Courts and dealt 
with this type of case lacked fegal training, and lawyers rarely 
appeared Zn these proceedings.,. [qhere was no ttf~ughf given 
to notions of children's rightsts, and children were not avertly 
involved in the chiid weibre proceedings.. . 

Bala, Nicholas, ei al (eds.), 'Child y~ifeliare Law in Canada: An Iniroduction'~ Ganadjaa Chi@ Wel&n, Law: 
Chifdren, I=ami!ies and fhe Sfafe (2 Edition} (Toronto: Thompson Educational Publishing, 2004), p, 3 ERBA, 
Tab 423 

39. In Manitoba, the earliest inceptions of chBd welfare iegisfations were "merely 

'borrawad' born Ontario lftgislstian and established a chifd protection system based upon 

the Ontario model", if was recogniz~d that 

...g avemment authority necessary to permit intervftetion 
with uncooperative familirts, and that government support was 
need& to f8cifitste and encowrage the ~ffor-b of pubifc-spirited 
citizens. In an innocent blend of private "doi~g" and public 
"enabling," the 18-98 Child Protection Act added two ngw types 
at urganimtiorts to the private ofp'hanages and child-caring 
in$fjtbxtions already in the field-the o&tensib!y priv~te 
Chitdren's Aid Sociefies (C3.A.S.") which were Xm bued with 
pubXi~ authadty, and the purely public ar government office of 



the Superintendent of NsgSected and Dependent Childrm 
(8.N-C.), 

Hurl, Lorna., "The Politics olr Child Welfare in Manitoba, 1922-i1924", Manitoba HisZoricai Society", {Spring 
1984; No.7) h~~p://w.mhssmb,caI'da~~fmbbhist~ryIO7I~hildweffare.shtml~ IRBA, %b 141 

40. As it has evolved, the CFSA governs a number of issues not addressed at common 

law, such as, kferalia: 

jJ6 ... the identification of children in need af protection, 
investigations ~oncerning children, reqtiilrecf reporfiing of the 
results of the investigatirzn, police intervent!on, apprehensions, 
child prote~t!un hearings, chiid protection orders, and 
guardianshjp, 

And to this list can be added, among d h e r  things: adaption, permsznenhwwardship, parental 

rights subsequent .to permanent wardship, Zhe est~bfishrnent 05 the Qffice of the Children's 

M.$. (litigation guardjan ofj v+ Child and Famjly S~wices of Wesfern ManRobe, 2005 MBCA I I [RBA, Tab ?] 
Bala, Nicholas, @f af (eds.), supra, [RBA, Tab f2] 
The Child and Fami& Sewices Act, 8. M. 1985-88, c. 8 

41, ft has become a matter of trjh law that GOU&' parens pafrj;ze jurisdidian exists, not 

as an rzverarchiing jurisdiction, but as jurisdictjon existing alongside thie legistafive regime: 

148 The jurisdiction of the Queeo3s Bench in protection 
cases has two sources, There is the ancient jurisdiction, 
parens patriae, exerGised by it an behaif of the sovereign, and 
there is .the modern jurisdiction, shared to an extent with 
Provincial Court, which is derived from sitatute* 

Whipeg Chikl and Family Sewices v. L.L. (Man, GAS, 21994.j MJ. No. 251 [RSA, Tab $1 J 

42, As well, the extent of caurts' parens paMae jurisdiction is also by now Gdl 

14.1 It is important to remember that t h ~  exercise af the 
parens pafriae jurisdictbtl by the courk is not fhe ex~reisa; af the 
power of judicial override. By judicial override, f mean the 
power $0 disregard li;gisfation, If the need arises On matters 
involving children. Par~ns patrjae is generally viewed as being 



part of the inherent power of the court, Therefore, just as 
inhere& power cannot be exer~ised in contravention of any 
statubry provision ... neither can parens pairiae. 

. . . 
742. Parens patriae jurisdiction of the court is ousted when 
the t egjstation assumes this jurisdiction. 

MS. ffii.igiltion guadan olFjf v. Child and Farnify Sen/ices of Western Manitoba, 2005 MBCA I I ERBA, Tab 71 

iii. Parens Pafriae is Qniy Triggered When There is a Gap in the teg!s!af/on 

43. Courts' Parens pa.fuae jurisdi~tion is onty triggeied when there is a '@app" in the  

legislation. In th is  case, contrary to the Appelfants' arguments, there is no such gap: 

g48 ... The [CFSA] does not repiace the common law 
authority of doctor to aad upon the directions of a minor if the 
doctor believes the minor is capable of making mature 
decisions in his or her best inkrests Thhe legislation (sec. 25) 
comes into play Tor a child under -I@, only when a parent 
refmes Zxeatrnent and the medical practitioner is nut prepared 
to rely on the instru&lons of the chiid. T h e  Act then allow the 
court tu d&@rmin@ whether treatment is in the child's best 
interest, but taking into consjderatiun the chiid's swishes. 

Kennett Esfafe v. Manitoba (Af!orney Generatf, f1998j M.J. No. 337 [RBA, "Fab 51 
Sea also: Beson v. NeMrfoundfand (Direcfor of Child Weifare), 119821 2 S.C.R. 7'4 6 [RBA, Tab 23 

44. While the Child's '%wishesv should inform the proceedings, they are no2 disposltive of 

the question of whether a treatment order shouid issue* Reviewing similar legislation, the 

Albeda I=ourk of Appeal in U.(C). held that 

g37 ...if a child is capabfe of formhg arr opkion, he or she is 
enti.Ejeb ia express that opinion, and t h e  decision maker is to 
t a k ~  that opirrion into ccznsideration. In this way the iegislative 
scheme expressly addressed the extend to which a child falling 
within Be puw'rew a.f the Act may have input into decisions 
afleding him or her, it daes nat grant an exc~ption with respect 
to mature minors. We a g r ~ e  with the Queen's Bench judge that 
the CWA provides a complete code respecting this issue. 
Continued sippiication of The mature minor r u b  would be 
inconsistent the express provisiun uf that 'code, 

, v *  

Yn;Z4 .,.the Court must ddo what is in the best ififerest of fhe 
Child,., 



U(C,) (M ftf@nd oij ts AJbad~ @!rector of Chlld WeIfdxe), 2003 ABCA 66 [RBA, Tab 31 

45, In Zhs present case, there can be no doubt that the Child's wishes were 

acknowledged and were considered by Kaufrnan J, at the emergency hearing. Both 

through her father and through h ~ r  ?amity's counsd, the Ghilci's views were express (which 

is to say nothing of the Child's affidavit OF April. 30,2008, which forms part of the Record). 

it is respsclfufiy submiff~d that the treatment order fell, apprupflatefy, within the co~f ine~ 

the governing provisions of s, 25 af the. CFSA. 

Transcript d Proceedings before Justice Kaufmatl (April ? 5,2006) [AR, Tab 28, pp. T 78,199,2021 

C. There is Fta Inconsistency EleEw@en She Manitoba Statutes 

t Legislature Expressly ExcJudes a "M~furr; Minor" Excepfiufl b CFSA 

46. Whether there CKJJJ@ ta be a '"mature minor" excepilon in the CFSA i8, of course, i h ~  

suhjact of the Appellants' Charter argument, and whjch wifJ be dealt with iri greater detslil in 

the factum af the Aaorney General of Manitoba. There can be no doubt, hovvev~tr, that 

there jg no "mature minor"' exc~ptijon in the CFSA, There is ~utf7ing ambiguous about the 

delit?eation between 8 chiid ov@r the age of 36 at~d a child u ~ d e r  the age of 16 in a 25 of 

the CFSA. The former is deemed capabie of making twatrnent decisions (r@buffabie an 

evidence tu We contrary), while the freatrnent decisions of the later, even if she is capable, 

wiB not; b ~ !  dispasifive. The Appellants a.sk this Court to draw a different distinction, and to 

do so not by looking at the Iagislative intent of the Cf"SA but the legisiative intent behind 

two other Manitoba statutm: The ~ealth Care Directives Ad ("HDCA") and The Mental 

The Child and FamiIy Services Act, S.M. t985-86, c. 8, s. 25 
Appelfa~ts' Mmmamndum of Argument3 at paras. 50 - 57 



47, This argument is disingenuous at best. The Appellants ar@ well aware 0 4  the 

fegisfaWe intent behind the amendments %to s, 25 of the  CFSA as their present counsel 

appeased at, and made feslgthy submission before, the  Standing Committee when the 

amendment8 tu .Ofbe CFSA were being debated, The same argument that is being 

advanced here was made before the committee: 

Mr. Martindale: The third item is, the proposed 1egista"rion 
must confarm to the constituiionai rights of mature minors and 
not discriminate by setting an arbitrary age for capacity tto 
consent. Do you believe that that is in Bill 20? 

Mr. LudkiewCctz: No, the wav ih;zt,, the feglslation reads riaht 
now, it does not distinayish between a newborn and, somebodv 
who is 15 years and ,)? months,, 3 M  davs  old. They are 
treated exaaly the same, That Ss why we are requesting that 
no arbitrary age appear, but th@ capacity (sic) shoutd be the 
test, capacity of the individual., . [emphasis added] 

Manitoba, Legislative Assembly, Sfanding Committee on taw Amendmenis (HansaKd), Voi. XLV, No. 5 
(October 30, $99fi), p. 95 [RBA, Tab $51 

48. It appears that atat that ;time Mr, tudkiewicz recognized that there was no "mature 

minor" provision in the  CFSA, but now argues that the opposite is the case. Ir? any event, 

the Manitoba Legislature did nut accept this argume~t and chose, rather, to include an 

appropriate age  distinction: 

Again, the act does not recognize the concept of a mature 
minor unbar 16, It provides fur an appropriate hearing to take 
place before any order shall be made and the court may ordw 
any medlcat examination or medical or dental treatment that it 
considers to be in the best Ihferests ofthe child. 

Manitoba Law Reform Commission, Minors' Consent 50 f f~al th Care (Manitoba: Queen's Printer, 1995) 
IABA, Val. $11, Tab, 68, p, I01 

49. Given as much, the AppeBantsts' pr6cis of the common law as it concerns the 

common iaw 'hatuse rn'mctr" rule, while informative, is irrrdievant: 



fl62 Regarding Van Mol, I find that that decision is also of 
limited assistanca to the appellants. While it confirms the 
common taw rule rega~dlng mature minors, if: in no way 
addresses t h s  authority of child welfare autharit!?s to intervene 
on a child% behalf, Further, 5ha Court them specifically 
rejected the appellants' submission her@ that the Court's 
parens pat~iae jurisdIr=tion must fa11 away, in the face of a 
mature minor who seeks to exercise his rights to refuse 
trc;atmen't, 

S.J.8, {tifigation Gaurdian of;) v, British Crzlurnbia {Dimctor of Child, Famify and Cammunify 
S~n/tce}, 2005 8C5C 573 [RBA3 Tab 91 

50. Moreowr, a few disfindions need also be drawn with respect to the cases relied 

upan by the Appellants. First, regarding the lran Moi diar;'nsion, that decision did not ,teal 

with a chiid refusing potentially !if@ saving treatment, nor did that case arise in the co~text 

of an emergency hearing. Mad that been the case, the British Cofurnbia chitd weffarrs 

legisfatian would undoubtedly haw been triggered, r~sulting in a much different analysis. 

Appetlants Facturn, para. 99 

59, Second, even at common law not all medical treatments am cansidered equaf. The 

Gijiick decision, fur example, also cited by the Appeiiants, dealt with the rigM of a minor to 

be instructed on contra-dcep'cion wi-khout paranla1 cansent, fn that case the cot.~rt !;elf drtw 

a distinction between trivial medical prucedures (medical advice) and more serious 

concerns, In any event, as found by the Manitoba Law Refirm Cammission: 

Fhe weifere principiel vv% arise when mat4ure minors refuse 1%- 
saving tre8trnent when the ehanc@s joF sumess artst good and 
the treatment is supported by pwr@nl.s ~ i n d  the medical 
professianais, . , 
Hard cases such as ithe~e have recentiy ' l ~ d  English caut-ts to 
retreat to soma exkent from the views of the House of lords in 
QiIfick. 

Manitoba Law Reform Commission, Minors* Consent to ~ ~ e a ! # h  Car@ (hrtanikoba: Queen% Printer, Ig35) 
[ A M ,  Val, $11, Tab, 68, p. 71 
Appellants' Facturn, par$. 41 



52. Finally, it is imporfant to riot@ th%t the present case is not about n par~n't's right ta 

override treatrneot decisions or, by extension, courts' parens patrlae jurisdjctisn. Rather, 

this case is about the right ofthe state to pass laws aimed at promoting the well-being and 

the best intwests of chiidreu, in broader context of socieys "interest in the sanctity of life 

and, in particular, in preserving the life and health offhe childn, 

Appellants' Facturn, para. 40 
Reasons far Judgment of' the Court DT Appeal (February 5,2007), paras. 54 [AR, Tab 7, p. 331 

53. The authority of the state to legislate for the protection of children is well 

established: 

q33.,,While a court may be unable to exercise it parens pafriae 
jurtsdictlon with resped to a mature minor who is no longer in 
need of protection from the court, the provinciat legislature may 
enact laws with respect ;to such a person to the same extent it 
may legislate with respect: Ico its adult subjects, 

U.(C,] (Nexf f rwd  017 v, &be& (Direofor d C W  WeIYare), 2003 ABGA 66 fRBA, Tab 31 
Convention on the Rights of the Child, Genera! Assernbtjt, UN, Res. 44.125, November 20,1989 [RBA, f ab 181 

ii, The HCDA sand the MHA Are Almed at Specific Puspos@s 

54. The Appeliants' analysis 05 amendments made to the HCDA and the MHA provides 

little guidance for this Court, Both statutes are aimed at governing a specific cohort and 

neither sjatute; superc~des the CFSA as it concerns chitdr~n in wed of protection. 

Appellants Facturn, paras. 60 - 80 

55. Beginning with the MHA, it is factually wrong that Ff the Chiid had suffered fmm a 

"'ment~l disorder' when hrrspitaliz~d ... the MHA would govern." This argument again fails 

to distinguish b e h e n  the types of treatment governed. 7"he Mental Health A d  seeks to 

govern precisely that, mental health, not potentially life threatening procedures, Secondly, 

and in that vein, even if the Child was mentally ift, and refusing indicated medicat trgatment 



such as to put her fit@ in danger, the M W  would nut have governed, the CFSA would 

have governed. 

Appellants' Facturn, para. 58 
Reasons for Judgment of the Court of Appeal (February 5, ZOO?'), para, 48 IAR, Tab 7, p. 3?] 

56. Reiiance 08 the NCDA fares no better: 

f 47 ... There is nothing in the NCCiA that would indicate it 
appiies to a wardship proceeding where a child has been 
apprehended, Different cunsideratlons .arise in that context, 
although a health care directive wuid be considered ~vidence 
of the chiid% wishes at?d considered by t h ~  court in determining 
whether an order sboutd issue under s. 25(8), as was done by 
f h ~  judge in this case. 

Reasons for Judgment of the Courl of Appeal [F~bntztry5,2007), paras. 20 and 21 [AR, Tab 7, p, 311 

57, There can be little doubt that, even if the Child had been incapacitated at the  time of 

the emergency hearing, the CFSA would have been triggered in the face of the Child 

refusing potentially life saving 2reatme~t [even if ihat refusal was only through her Health 

Care Directive), A court, in that sifuafion, would stili be Iefk with the evidentiary difficultjes 

of having to determine if, at the time of the making af the  Health Care Directive, a child had 

capacity. As discussed above, in the context of an emergency hearing, that sort of inquiry 

is seldom possible. 

58. As discussed above, 'the Health Car@ Co~z~ent Act of Ontario appears to make a 

similar exceptt"rion (see para. 30). The Ontario Gaud of Appeal has observed, mrttray tu 

what to the Appeflanfs argue, the refationship between the He&h Care Consent Act of 

Ontario and the Chijd and Family Sentices Act of Ontario Is not dear cut: 

fl3"I...We also did not hear argument onthe difficult attestion 
tha% would folIow on the question that would foltow conmming 
the relationship between s. 82 of the At3 faliowing the Society 
fu consent 90 medical treatment of a Saciefy ward] and the 
HmBh Care Cons@& Acf.. . f~trnphasis added] 



N~al fh  Ggrt? Gonsenf Act, S,O, 1998 c, 2, s, 28 EABA7 Val. 11, Tab 51, p. T7l 
British Columbia (Director of ChlkY, Family and Community Senrices) v. &hrk (Lifigation 
Guardian off, {2006) 270 DLR (4 ) 638 (Unt. C.A.3, para. 31 fABAJ Yo!. I # ,  Tab 7J 

59. Similarly, the Ontario Superior Court in Dutharn, in balancing between Ontario's 

Education Act and Chifd and Farnify Sewice3 Ad held: 

T36 fn many respects, i do not Rnd there is a t;onflic;t 
between the CFSA and the Educatjftion Act. The GFSA is 
legislation a? specific intent to address children at risk 
regardless of what other legislation may be involved.. ,The 
Ontario Court uf Appeal,. . indicated in that the Chifd Welfare Act 
(now the CFSA) was paramount and that children who ate in 
need ol' protection are $0 be dealt with under the CFSA. .. 

Durham Children's Aid Society v. P. {B.), 278 D.L.R. (4*) 262 [RBA, Tab 43 

18. Coud of Appeal Was Correct in ConfetxfuabAnaIf/sis of the C B A  

60. li is respectfully submitted that the C M  provides a complete, code respecting 

children's interests and, further, that the Manitoba Couft of Appeal appropriately 

recognized the intent of the Manitoba legislature: 

7 50 Reading s. 25(8) together with S* 25(9), in the context 
of the whole CFSA, if seems clear that the legislature did direct 
its mind to the question 05 a mature minor. The language is 
plain, I3 decided to provide for a modified mature mirror rufe 
where the freatrnent decisions those 16 and over with 
capacity woutd be respeded, For those under- 16, wfh or 
without capacity, the court wottid decide based on the best 
interests test. That does not meart that the child's wishes and 
capa~ity are not consider8d whetl ascerkaining what t%[s in the 
ehilCI'S best interests, but they are not determinative fad or^^ 

Reasons for Judgment of the Court of Appeal {February 5,20071, paras. 26 and 21 EAR$ Tab I ,  p, 333 

ISSUE TWO: Dfd the Trrtatmenf: Qrder issued by Karrfman J, Under s= 25 of the 
CFSA Unjtts411Iabfy Jrrxfringe .the ChCfrlgs Rights Under the Chad@fI 
s$, 2@), 7, and 15(1)"? 



6 . f .  The Director adopts and relies upon the submissions af the Attorney Genera! of 

Manitoba def~nding the canstiliutionaliiy of the impugned provisians, and adds t h e  

fallowing, general comment8 as this issue touches upon the Director's duly to act. 

A. The State is Morally O blrgated to Protect the Health and Safety of hildren 

i. Socier'y Mas an Overriding Infmesf in Preserving the F i f ~  of Chiidren 

62. As held by the Court of Appeal: 

q54,..The state has an interest in We sanctity of life and, in 
particular, in preserving the Ij'fe and health of the child, "fe 
cases relied on by the appellants -to establish the common taw 
concept of the mature minor da not consider children in need of 
protective st;nlic@s as a r ~ s u R  of their refusai .to undergo 
recommended life-saving medical tr~atmsn'r, 

Reasons for Judgment of the Court of Appeat {February 5,20071, par&, 4 [AR, Tab 9, p, 313 

63. Child welfare legislation thro~ghout Canada recognizes that the best interests of 

children, namely the health and welt being of chllbr~n, is of a paramount concern, This is 

consistent with Caltada3s obligations under the U.N, Conv~nfion un Xke Rights offhe Chi!& 

Arfide 3 
4 .  In at! ackions can~erning chitdren, whether undertaken by 
public or private ssociat weifare institutions, courts of law, 
administrative authorities or legislative bod!es, the best 
interests ufthe child shalt be abman, cunsiderzttirsn, 

2. States Parties undertake to eosure the cfiitd such prot-ection 
and cslre as is ne.cessaw .For* his,,or her well-being, taking into 
account the righlis and duties of his or hsr paret?%, legal 
guardians, or other individuals legally respontsible 'For him or 
her, and, to (his end, shall take all a~proprja;ti; legislative and 
administrative measures. 
3,  States Parties shall ensure that the Cnstitutjons, sewices and 
facili'i[etj ~espansiblrr for the care or protection of chiWren shall 
conform with the standards est~btished by competent 
authorities, particularly in t h e  areas of 8afe&, health, in the 
number and suitability 04 thek staff* as weli as competent 
supervision. Iemphasis added] 



United Nations: Conv@~tlon on iibe Rights of 2he ChjId, Generat Assembly, UN, Res. 44125, Novisrnber 20, 
1989 [RBA, Tab 131 

64. in a world of poverty, deprecation and disease, the "welfare principle" as it conwrns 

children, is irrevocabty stitched into the fabric of sociai mores, which mores are in turn 

reflected by legfstation and by the common-law. Preserving the sanctity of children is, and 

ought So be, self-evident: 

,..jGAjiiowing the minor to refuse treatment now does not aDtow 
for later consertt - he will not live long enough. 

To prevent these harmful and irreversible decisions, 
even minors considered mature under the informed consent 
decision-rnakjng model should notbe treated cfxactfy the same 
as adults. A safety net tts'natt Id be created to accommodate the 
state's interest in preventing children from dying unnecessarily. 

Such a safety t-tet atso would further the state's interest 
in protecting the urtrealiired potentiai of chitdren in our society. 
One aspect of this "hapen interest is that the state invests 
resources and energy into children with the expectation that 
they will live- to become healthy and productive adults, When a 
chiid dies, that slate's expectation cannot be realized, 

Rasa"to, Jennifer L, "The Ultimate Test for of Autonomy: Should Minors Have a Right to Make Decision 
Regarding Life Sustaining Treatment?" Rutg~rs Law Revfew, Vul. 48, No. 1 (Fail, 1996) IABA, Vol. 1V, Tab g3, 
para. *70J 

ii, Constifutionaliiy Does Naf Require Uniform& Among the Provinces 

65, 14 has by now been firmly established that the "responsibility of the state tear the care 

of people in distress (jncluding neglected ehitdren and deserted wives) and for the proper 

education and training of youth, rests upon the province." As a function af history, this has 

resulted in aft twelve Pruvinces and T~rritories (as welt as Flunavttt) having passed 

comprehensive child welfare legislsrti~n addressing the state's obligation to protect the 

needs and rights of children, while at the same time recognizing regional and cultural 

Referertce re: Adoption Acf (Unfario), [1938j 8.G.R 3Q8 [RE& Tab IS] 



66. In TuJfifling its obligation io act in the best interests of children, the Manitoba 

fegisiature, after careful consideration of the issues, has struck a balance between what it 

deems to be the appropriate age of autonomy and the Director's right to overrjde that 

autonomy, in the interest of preserving life, Whether other jurisdictions, through their own 

democragc process, have chosen a slightly diV~!rent approach, does not make the 

approach @ken by the Manitoba legislature arbitrary. 

Manitoba, Legislative Assembly, Standirig Committee on taw Amendments (Hanssrrd), Vat, XLV, No, 5 (October 30, 
3 995), pp. ? 8-22 [RBA, Tab 4 q  
Appellants' Facturn, at paras. 54, 72,73, "7, 77,78, 82'83, 84, 94, 106 

1 .  FegisIaSh Routhely DiI"ferenfi;rfes Based on Age 

67, Many right8 are routinely dertied -to persuns who might otherwise be deemed 

mature minors, tegisfative distinctions based on age are neither novel ncir 

unconstitutional. As heid by the Aiberka Cou& of Appeai: 

934 LegislatZve provisions are .frequently aimed specifically at 
minors, including mature rnjnors, Under the Minors' Property 
Act, R.5.A. 2000, c. M-18, a court order is required for sale of a 
minor's property. And while consent of a minor over the age of 
34 is generafly required for such a sale, the court may dispense 
with such consent: s, 3. Under the Marriage Act, R.S.A. c. M-5, 
s, A7-19, a minor under the age of 96 may not marry, uniess 
fafemale and shown to be pregnant, ar the mother of a live child. 
Further, minors 48 and over require parent81 conserif far 
marriage, although %this may be dispt;nst;d with on court order. 
Under the Motor Vehide Administration Act, R.S.A. 2000, c. MI 
23 , s, 11, a minor under age 26 may not obtgfn an operator's 
licence, and those between ages 16 and 18 may unfy do so 
with parental consent, subject fa a few t;xceptions, Under the 
Election Act, W.S,A. 2000, c. E-4, s. .i6, minors are irisligibie ita 
vdfe. These are Just a few examples af the legislature 
exercising its general power to legislate with resped to mature 
minors. 



TQ this list can be added, hter alk, the right to have consensual sex and the right $0 

purchase aIcahol or tobacco, ail of which again underscore the legisla2iv~ intent to protect 

the health and safety of minors, no matter how mature. 

U,{C.) (Next Mnd 04 v. AlberSa {Direcfor d Child Welhre!), 2003 ABCA 66 ERBA, Tab 33 
Criminal Code, RS, ,  1985, c. €36, s, 151 
The Liquor Cofiiml Act, R.S.M. 1988, c, t160 
Tobacco Act, RS. 1997, c.13 

68, The CFSA recognizes that nu imperatives supercede the Director's duty to a d  in 

the best Interest of ~childrerr. This duty is only amplified in the   on text of an emergency 

hearing in which health and safety become matters of grave and urgent concern. tt is 

respecffulty submitted that the Court of Appeal was correct in its analysis of what ought 4.0 

inform the Director's mandate: 

779 .,. First, a fixed age has been chosen as the dividing tine 
for other purposes regarding children and fundamerrtat life 
choices. We do not allow children, whether they are mature 
rnfnars or not, to determine whether to attend school, to 
determine where to live when their parents divorce (although 
their wishes'may be considered) or .lo decide to marry. Second, 
the requirement far an individual, assessrne~t in ths case of a 
child under I6 mav not .ad~su,atelv proZecit children in an 
m n c v  situatton where a caurt MU$! cofa~ider a wide vari~ftg 
&variables, in~ludina the d l R m t . ,  ph~slcal, f?r~gotjonat and 
intellectuai maturifv of each child,, in eirne-limited situation, 
Third, the fevd far intewen.tion is life threatening, fn this type of 
situation, the state has chas~n a rneawrrtd policy which atlows 
for less discretian on the part: of yo~nger teenagers and more 
discretion on the part 05 older teenagers, [emphasis added1 

Reasons for Judgment of the Court of AppeaJ (February 5,2007) [AR Tab 7, p. 313 



PART iV- SUBMWIISSIQNS ON GOSTS 

Fig. It is respeclfulty submitted that the impugned provisions Q"F the CFSA are 

cons%itutional and have already been determined .fa be so by this Honourable Court, In the 

cir~umstances, the Director seeks its costs, both here and in the courts below, 

70. It is further submitted that thr; course of this tiligation both in the  Court of Appeal 

and In this Court has been complicated by the continuous attempts by the Appeilants to 

broaden the scope the  Appeat beyond the issues agreed to by the Appellants In the Caurt 

of Appeal and the issues on Appeal as set out by this Cuurt, This has greatly increased 

the cost to the  Respandent, and in its submission, is condud for which the Appellants 

must take responsibility. 

PART Y - QRDER SOUGHT 

71. The Director requests thatthis Caurt issue an Order: 

a) Dismissing the appeal; and 

b) Awarding the Director costs both here and in the courts betow. 

ALL OF WHICH IS RESPEUFULW SUBMITTED, t h i s  day 04: Apdl, 21308. 

Counsel fofihe ~ e s ~ o n d e n v  
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