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PART | - STATEMENT OF FACTS

A, Qverview

i, Introduction
1. The issue in this appeal is whether the actions of the Respondent Director of Child
and Family Services {the "Director”) in apprehending fourteen-year-old A.C. (the

*Child”) and obtaining a treatment order contrary o her wishes under s. 25 of The Child
and Family Services Act, S.M, 1985-86, ¢. § (the "CFSA"), unjustifiably infringed the

Child’s rights under the Canadian Charter of Rights and Freedoms (the "Charfer”).

2, In considering this issue, this Honourable Court will not need io adjudicate over a
medical dispute or, otherwise, adjudicate over disputed and untested evidence. Nor will
this Honourable Court need 1o adjudicate over the common law principle of parens patriae.
The CFSA is not a codification of the court’s inherent jurisdiction. Rather, the CFSA
represents a complete legisiative code that preempis the cowurt's parens patriae
jurisdiction, and from which the Manitoba Legislature expressly excluded a “mature minor”

exception for children under the age of sixieen.

3. The issue on appeal urns entirely upon the nature of an emergency hearing under

the CFSA.

4, On early Sunday morning of April 16, 2008 the Director, acting upon the advice of
the Child's medical practitioners, apprehended the Child in order fo hold an emergency
hearing under the CFSA. Kaufman J. was faced with the task of determining whether

medical treatment should be ordered for a fourteen-year-old girl in a medical emergency.
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The Child and her parents had refused critical medical treaiments, which treatments,

according to her doctor, would likely save the Child from death or serious injury.

5, Satisfied the Child was in imminent danger and that it was in the Child’s best
interests, Kaufman J. pronounced a treatment order pursuant to s, 26 of the CF8A,
allowing qualified medical personnel to administer blood and/or blood by-products. Days
later the emergency was over and therefore the apprehension was withdrawn on May 1,

2006, The Child was released from hospital on or about May 4, 2008.

8. The Director at all times acted in accordance with its statutory duty and in

accordance with the best interests of the Child.

7. It is self-evident that exigent circumstances will not always afford the luxury of
complex capacity assessments before the Director or a court is allowed to act in the best
interests of children. It is for that reason that the Manitoba Legisiature has set an
appropriate age limit under which a child is not deemed to be capable of making life and
death decisions for herself and thus allowing for the Director and the cégﬂsia act when

gvery minute counts.

i, The Facts of This Case Remain in Dispute
8. For the purposes of this Appeal the only relevant facts of this case are those as

found by Kaufman J. at the emergency hearing of April 16, 20086.

B.  Supporting Facls
i The Hearing Before Kaufman J.
9. The Director’s involvement in this case began on Sunday, April 18, 2008, Acting on

the advice of the Child’s doctors, and having verified that the Child’s parents would not
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consent 1o the indicated medical freatment, the Director apprehended the Child at
approximately 2:00 a.m. At approximately 8:00 am, an emergency, short-notice hearing

was held before Justice Kaufman pursuant to s. 25 of the CFSA.

Transcript of Proceedings before Justice Kaufman {April 16, 2006) {Appellanfs’ Record {“AR”} Tab 28, pp.
166168, 186-188] :

10.  Counsel for the Winnipeg Regional Health Authority provided notice of the hearing
to the Child’s parents and their lawyer. I remains a matter of contest as to whether the
Child was nofified orwhether the Child was physically capable of attending at the hearing.

Transcript of Praceedings before Justice Kaufman (Apfri%‘-‘iﬁ, 2006) [AR, Tab 28, pp, 166-168,172, 186}

1. In attendance at the hearing were counsel for the Director {at the Law Courts

Building at 408 York Avenue, In Winnipeg) counsel for the Winnipeg Regional Health

Authority, and | |, the Child's father, via teleconference from the Health

Bciences Cenire; and Mr. Allan Ludkiewicz, first via teleconfererice from his car and then
later in person af the Health Science Centre. Mr. Ludkiewicz indicated that he was acting
as agent for W. Glen How & Associates who had been retained some hours earlier by the
parents, It remains unclear why the Child did not retain W. Glen How & Associates until
well after the emergency hearing, whether that was due fo the Child’s medical condition at
the time of the emergency hearing, or for some other reason.

Transcript of Proceedings before Justice Kaufman (April 18, 2006} [AR, Tab 28, p. 172, 1785, 185, 194]

12, Evidence was given at the emergency hearing on behalf of the Director by Audrey
Lumsden, a social worker employed by Winnipeg Child and Family Services and Dr.
Stanley Lipnowski, the Child's aftending physician. Dr. Lipnowski gave evidence of the

urgency of the situation as follows, infer alia
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Q.  ...is the child’s like [sic] or health endangered, in your
opinion, if there’s a delay in proceeding with a blood
transfusion?

A Correct.

Q.  And is that risk or danger to the child’s life or health,
from your expert opinion, soniething that is of an urgent matier?

A, Yes, it is.

Transcript of Proceedings before Justice Kaufman {April 16, 2006) [AR, Tab 28, pp. 187, 189, 191]

13, Evidence was given at the emergency hearing on behalf of the Appellants by A.C.

, the Child’s father. In addition, Mr, Ludkiewicz advised the Court that the Child
had been assessed to be compelent to make treatment decisions, and that she did not
consent to blood transfusions. Mr. Ludkiewicz also aftempted to adduce evidence froma
Mr. Berkers [phonetic], whom he described as a "hospital consaitant;’, which evidence was

not admitted.

Transcript of Proceedings before Justice Kaufman {April 18, 2008) AR, Tab 6, p. 178, 199, 202]

14,  As regarding nature of the emergency hearing, Mr. Ludkiewicz agreed that he
could “follow along” with the evidence on his cell-phone and confirmed his understanding
that emergency hearings were “done on a short leave basis.” Notwithstanding the nature
of the proceedings, and contrary to the Appellants contention that the hearing was
“essentially ex parte” Mr. Ludkiewicz made lengthy submissions before the court and was
able to cross-examine the Director's withesses, including the Child's doctor.

Transcript of Proceedings before Justice Kaufman (Aprit 16, 2006) [AR, Tab 28, p. 179, 1886]

15,  Satisfied that the Child was “in immediate danger”, Justice Kaufman pronounced a
treatment order, authotizing the treating medical personnel to administer a blood

transfusion and/or blood products as were medically indicated.
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Transcript of Proceedings before Justice Kaufman (April 16, 2008) [AR, Tab 28, p. 206-207]
Corrected Order of Kaufman J. {Aprii 18, 2008) [AR, Tab 9, p. 80}

it. Post-Hearing Procedures

16,  Pursuant to section 27(1) of the CFSA, the Director filed a Petition and Notice of
Hearing on April 21, 2006. However, when it became apparent that the treatments were
successful and the Child was recovering, the application for apprehension was withdrawn
at a child-profection docket on May 1, 2006. Concurrently, counsel for the Applicants
served the Director with motions materials at the said docket appearance. On June 28,
2006, Goldberg J. made a ruling on a preliminary point of law in respect of the Applicants’
motion, which the Applicants then appealed, and which forms the basis of the Appellants’

Application for Leave to Appeal in this Court’s file no. 32508.

Petifion and Notice of Motion {April 21, 2008) [AR, Tab 11, p. 98]
Order of Senior Master Lee (May1, 2008) [AR, Tab 13, p. 107]
Qrder of Goldberg J. (June 28, 2008) [AR, Tab 17, p. 131]

17.  There were a number of inferlocutory motions brought in the Court of Appeal;
» On May 30, 2006, the Appellants brought a motion o expedite the appeal and for
the disclosure of the Director’s records. The motion for disclosure was granted and
the motion to expedite was dismissed by order of Monnin J.A,, dated May 30, 20086.
» On July 7, 2008, the Director brought a motion fo expunge evidence in the
Appellants’ Appeal Book and for disclosure of the Child’s healthcare information.
The motion to expunge was granted in part by order of Monnin JLA., dated July 20,
2006, wherein he expunged all materials not "relative fo the proceedings” before
Kaufman J., save for the Child's affidavit of Apiil 30, 2008. The motion for

disclosure was adjourned.
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Concurrently, on July 7, 2008, the Appellants brought a motion to have the appeals
of Kaufman J. and Goldberg J. heard together. The motion was dismissed by order
of Monnin J.A.

On July 28, 2008, the Appellanis brought a motion for fresh evidence, returnable
before the panel hearing the appeal. The motion was subsequently abandoned at
the hearing of the appeal.

On August 2, 2006, the Appellants brought 'a motion to have the appeals of
Kaufman J. and Goldberg J. heard fogether. The motion was dismissed by order of
Freedman J.A., dated August 15, 2008,

On August 8, 2006, in response fo the motion for new evidence, the Director
returned its motion for further medical information and for case management. By

order of Freedman J.A., dated August 15, 2008, the motion for further medical

information was adjourned to be heard by the panel hearing the appeal. The

motion for case management was dismissed because it was unlikely “to be very
effective if all parties are not supportive of the idea.”

On September 7, 2008, at the Director abandoned its motion for further health care
information, as that motion was unnecessary to address the pure guestion of law
upon which the Court of Appeal proceeded.

After the release of the Court of Appeal's-decision on the appeal, on May 8, 2008,
the Appellants brought a motion for rehearing of the appeal. The motion was

dismissed by order of the Court of Appeal, dated May 14, 2007.

Order of Monnin J.A. (May 30, 2006) [AR, Tab 186, p. 128]

Reasons for Judgment of Monnin J.A. [AR, Tab 4, p. 14] A
Reasons for Judgment of the Court of Appeal (February 5, 2007), paras. 20 and 21 [AR, Tab 7, p. 31]
Reasons for Judgment of Freedman J.A, (August 15, 2006) [AR, Tab 5, p. 22}

Reasons for Judgment of the Court of Appeal (May 14, 2006) [AR, Tab 8, p. 80]
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18.

Decision on Appeal

The Court of Appeal proceeded as did Kaufman J.: assuming without deciding that

the Child had capacity, was the court bound by the wishes of the Child in deciding whether

o issue a treatment order under s. 25 of the CFSA? In dismissing the appeal, Steel J.A.

answered this question in the negative:

Analyzing these distinctions in a contexiual manner, there is a
valid correspondence between the differential treatment and
increased vulnerability and varying maturity of minors in a child
protection sifuation,

Reasons for Judgment of the Court of Appeal {February 5, 2007), paras. 4 [AR, Tah 7, p. 31]

Vv,

18.

Proceedings in this Court

The Appellants applied for leave to appeal in this Court on July 12, 2007. A number

of interlocutory motions have since followed:

-

On August 17, 2007, the Director filed a motion to expunge materials filed in
support of the application for leave to appeal. The motion was granted in part by
order of Binnie J.8.C.C,, daief.:i September 12, 2007.

On November 16, 2007, the Appellants filed a motion fo siate constitutional
questions. By order of McLachlin C.J.C., dated December 13, 2007, the form of
questions submitted by the Appellants were reiected In favour of the form of
questions submitied by the Director.

On February 11, 2008, the Appellants filed a motion {o adduce new evidence. The
motion was dismissed by order of Binnie J.8.C.C., dated March 4, 2008.

On March 4, 2008, the Director filed a motion to expunge malerials from the
Appellants’ Record. The Motion was granted by order of Binnie J.S;C.C., dated
March 28, 2008,
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» The Appellants have also sought leave to appeal to this Court in respect of a
procedural matier arising ouf of events franspiring after Kaufman J.’s treatment

order was carried out. That appeal remains pending.

Order of Binnle J.8.C.C. (September 12, 2007) [AR, Tab 24, p, 155]

Order of Molachlin C.J.C. (December 12, 2007) [AR, Tab 27, p. 161}

Order of Binnie J.8.C.C. (March 4, 2008} [Respondent’s Record “RR”, Tab 1]
Order of Binnie J.8.C.C. {March 28, 2008} [RR, Tab 2]

SCC File No. 32508

PART Il - STATEMENT OF QUESTIONS IN ISSUE

ISSUE ONE: Did the Director Have Jurisdiction to Apprehend the Child for the
Purposes of Obtaining a Treatment Order?

20. It is respectfully submitted that the issues as set out by the Appellants do not
adequately address the statutory framework under which the Director is obligated to act in
matters of child protection. The Director does not act in a vacuum, nor is it up to the
Director to question its mandate under the CFSA. Addressing the question of whether the
CFSA ss. 256(8) and 25(9) supercede the common law principle of “mature minor” requires

a wider, contexiual approach.

ISSUE TWO: Did the Treatment Order Issued by Kaufman J. Under s. 25 of the
CFSA Unjustifiably Infringe the Child’s Rights Under the Charter,
ss. 2{a), 7, and 15{1)7

21, The Director fully adopts the arguments of the Attorney General of Manitoba on this

issue.
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PART lll - STATEMENT OF ARGUMENT

ISSUE ONE: Did the Director Have Jurisdiction 1o Apprehend the Child for the
Purposes of Obtaining a Treatment Order?

A.  The Statutory Framework
i The CFSA and the Director's Mandate tfo Protect Children
22.  The Appsllants continue 1o take issue with the fact that the apprehension was
"warrantless”, even as this Court has held such apprehensions to be constitutional. In that
vein, notably absent from the Appellanis’ factum is any mention of the statutory duty
imposed upon the Director to protect children from harm. The best interests of children is
the cornerstone of the CFSA and no other interests supercede the Director's duty to act in
fulfilling its mandate ur‘sc_%er the CFSA. This principle is expressly set out in the preamble of
the CFSA and has been embraced by this Honourable Court:

The Legislative Assembly of Manitoba herby declared that the

fundamental principles guiding the provision of services to

children and families are:

1.  The best interests of children are a fundamental
responsibility,

The Child and Famjly Services Act, S.M. 1985-86, ¢. 8

7180  ...child protection legislation “is about protecting children
from harm; it Is a child welfare statute and not a parents’ rights
statute”. While parents’ and children’s rights and
responsibiliies must be balanced fogether with the children’s
right to life and health and the state’s duty to protect children,
the underlying policy and philosophy must be kept in mind
when inerpreting it and its constitutional validity.

Winnipey Child and Famnily Services v. K.L.W. [2000] 2. 8.C.R. 519 [Respondent’s Book of Authorities
“RBA”, Tab 10]
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23.  The Director's jurisdiction to act derives from the CFSA;

Child in need of protection

17(1) For the purposes of this Act, a child is in need of
protection where the life, health or emotional well-being of the
child is endangered by the act or omission of a person.

lllustrations of a child in heed
17(2) Without restricting the generality of the subsection (1), a
child is in need of protection where the child

{b) is in the care, custody, .cont’r'-& or charge of a person

(i) who neglects or refuses fo provide or ohiain proper
medical or other remedial freatment necessary for the
health or well-being of the child or who refuses to permit
such care or treatment fo be provided o the child when
the care or freatment is recommended by a duly gualified
medical practitioner.

Apprehension of a child in need of protection

21(1) The director, a representative of an agency or a peace
officer who on reasonable and probable grounds believes that a
child is in need of protection, may apprehend the child without
warrant and take the child to a place of safety where child may
be detained for examination and temporary care and be dealt
with in accordance with the provisions of the Part.

Care while under apprehension
25(1) Where a child has been apprehended, an agency
{2) is responsible for the child's care, maintenance, education
and well-being;
{b) may authorize a medical examination of the child where the
consent of a parent or guardian would otherwise be required;
and
{c) may authorize the provision of medical or dental treatment
for the child if
(i) the treatment is recommended by a duly qualified
medical practitioner or dentist,
(if) the consent of a parent or guardian of the child would
otherwise be required, and
(iif) no parent or guardian of the child is available to
consent 1o the treatment. Jemphasis added]

The Child and Family Services Act, S.M. 1085-86, ¢. 8
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24,  As it pertains to the Director then, the oély question when faced with the situation
concerning the Child was whether there were reasonable grounds to apprehend for the
purposes of obtaining a treatment order. The Director was faced with a circumstance in
which both the Child and her parenis were refusing a medical procedure, which in the
opinion of the Child’s physician, placed the Child’s health and life at risk. For obvious
reasons, there is no requirement under the CFSA that the Director second guess the
opinion of qualified medical personnel, or explore unconventional medical alternatives
before proceeding o obtain a treatment order. The determination of whether there exists
a need for urgent medical treaiment is the purpose of the emergency hearing under
5.25(3).

The Child and Famiily Services Act, 8.M. 1985-86, ¢. 8

28.  This Court in KLW has oceasion to address the constitutionality of the CFSA, and
the need for the need for the Director fo act on an urgent basis:

1102 Aside from the evidentiary difficulties and the time
pressures, it is also important to recognize that the state must
be able to 1ake preventative action to protect children...[tlhis
means that the state should not always be required fo wait until
a child has been seriously harmed before being allowed to
intervene.

Winnipeg Child and Family Services v. K.L.W. [2000] 2, 8.C.R. 519 [RBA, Tah 10]

iL The Practical Considerations
26.  The legislature and this Court have recognized the practical difficulties in balancing
the interests of children and the interests of the state in protecting children in exigent
circumstances:

1103 Given the state's duty to protect a child at risk of serious

harm, as well as the child's compelling interest in being so
protected, immediate apprehension may be appropriate in such
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circumstances, even though there might be some
dispute as the whether the danger or harm is “imminent”.

Winnipeg Child and Family Services v. K.L.W. [2000] 2. 8.C.R. 519 [RBA, Tab 10]

27.

On the ground, a number of practical difficulties manifest, including:

Cases involving refusal of required medical treatment represent a very small
percentage of the number of apprehensions in any given year. The complexity of
the issues involved require the Direclor to stiike a very fine balance between
attempfing fo cause as little disruption to the family (recognizing that the sole
purpose for apprehension is seeking medical treatment), while at the same time
continuing to act in the best interests of the child.

The Director is not typically involved in these cases until the emergency is well at
hand; the Director is at the mercy of hospital staff as to when it becomes involved in
a case, and usually only becomes involved when the matter has become urgent.

As in the present case, these matters do not fypically arise during “business hours”,
which leaves the parlies to scramble to arrange an emergency hearing. This factor
is further compounded when the emergency occurs in rural areas, where the
proximity of the parties, counsel for the parties and the court becomes ever more
distant.

There are a number of competing interests: the doctor's interest in treating his or
her patient, the hospital's interest in not becoming the subject of a lawsuit, the
Director's interest in protecting the well-being of the child, and the child and/or her

parents’ sensibilities toward a particular manner of freatment — all of which have to

be balanced within a matier of momenis.
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» The question of capacity has been recognized to be larger than simply a
determination of intelligence and does not necessarily lend itself to a “check-list”
approach:

In conclusion, it is clear the mature minor rule has been firmly
entrenched in Canadian common law. There are, however,
some aspects of the rule that need further clarification. For
example, maturity may involve more than an intelleciual
appreciation of the nature and risks of the medical treatment
pre se. The court may also consider ethical, emotional
maturity, particularly in difficult and controversial area such as
confraceptive treatment, abortion and the freatment of sexually-
transmitted disease...[the welfare principle] will arise when
mature minors refuse life-saving ireatment when the chances of
success are good...

Manitoba Law Reform Commission, Minors” Consent fo Health Care (Manitoba: Queen’s Printer, 1995)
[Appeliants’ Book of Authorities “ABA”, Vol Hl, Tab. €8, p. 13]

« Similarly, in this context, it is not always clear that the refusal for consent to
freatment is informed and is made autonomously {more will be said about this
below):

76  ...when a patient looks death in the face, the patient can
change his or her mind...B.H. has not been allowed to look
death in the face. Because of incorrect information and the
behaviour of some around her, she now believes that she will
not die if she does not have transfusions...

178 | am tfold that B.H. wanted fo testify before me. | read
her affidavits and viewed her video. Can | now or could |, if she
did testify, rely on the svidence coming from a free, informed
will? | could not, not after the pressures and influences that
have been brought fo bear on her in the last few weeks to
maintain her position on blood transfusions. ..

B.H. {Next friend of} v. Alberta (Director of Child Welfare), [2002] A.J. No. 518; affm [2002] AJ. No, 568
{ABCA),; leave to appeal to SCC dismissed [2002] SCCA No, 196 [RBA, Tab 1}

28.  Emergency proceedings under the CFSA are not ideal situations that fit neatly into

the adversarial model. For that reason, the CFSA carves out certain procedural
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exceplions such as, infer alia: short notice, delayed filing of documents and hearings via

teleconference.

The Child and Family Services Act, S.M. 1985-86, ¢. 8, s. 25

28.  The model advocaled by the Appellants is artificial. Implied is that every situation
involving a child’s consent to treatment can be either fortuitously addressed just prior to a
medical event, or by having a full trial of the issues with the indicated treatment remains in
escrow. On the contrary, however, and by deﬂn%iicr}; emergency circumstances will not
allow for a “wait and see” approach as advocated by Mr. Ludkiewicz af the emergency
hearing.

Transcript of Proceedings before Justice Kaufman {Apri 16, 2006} [AR, Tab 28, p. 183]

30. The Manitoba legislature is not unique in carving out exceptions for emergency
situations. The approach in Ontario, for example, much lauded by the Appellants, also
makes an exception where emergency circumstances require immediate action. The
Health Care Consent Act of Ontario does not recognize, in emergency situations, health
care directives made by children under the age of 16:

No treatment contrary fo wishes

28. A health praciitioner shall not administer a treatment under

section 25 if the health practitioner has reasonable grounds to

believe that the person, while capable and after attaining 16

years of age, expressed a wish applicable 1o the circumstances

to refuse consent to the treatment.

Health Care Consent Act, 8.0. 1996 ¢. 2, s. 25(3) [ABA, Vol. ll, Tab 51, p. 171

31.  In contrast, the model advocated by the Appellants does not allow for situations i
which exigent circumstance will require action before a full trial of the issues can be held.
What this may lllustrate is the sharp divide between divergent perceptions of what

constitutes the baest interests of 2 child.
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Affidavitof  A.C. {(April 30, 2008), para. 9 [AR, Tab 28, p. 211]

32,  The approach advocated for by the Director, on the other hand, is

1138...consistent with society's historical Interest in preserving
the life and well-being of minors. Further, it is consistent with
Canada’s obligations under the U.N. Convention on the Rights
of the Child to make the best interesis of the child a primary
consideration in decisions affecting children, while allowing a
child capable of forming an opinion the right fo express it, and
the right for that opinion to be given due weight in accordance
with the age and maturity of the child; 20 November 1989, 1577
UN.T.S. 3, C.T.8, 1992 No, 3, Articles 3(1) and 12.

139 it follows that in child welfare proceedings, a mature
minor's wishes respecting medical treatment will not be
dispositive of the issue, but rather will be one factor o be
considered in determmaiaon of their best interests. The weight
gzven to a child's opinion will depend on numerous factors,
including the child's age, maturity and understanding of the
treatment in issue, and the degree of risk, complexity and
seriousness inherent in the treatment...the final determination
will always be based on an assessment of the best interests of
the child, [emphasis added]

LL.(C.) (Next friend of} v. Alberta (Difector of Child Welfare), 2003 ABCA 66 [RBA, Tab 3]

33. It is respectfully submitted that the Director at all fimes acted within its jurisdiction
and within the constitutionally sanctioned parameters of its mandate. The Director
apprehended the Child upon “reasonable and probable grounds” that the Child was at

serjous risk of harm in the absence of intervention, and took action accordingly.

B. The CFSA Supersedes Courts’ Parens Patriae Jurisdiction

i "Capacity” Is Not Readily Ascertained

34. While Kaufman J. assumed, without deciding, that the Child had capacity, there
remain a number of factual disputes, which disputes demonstrate that the issue of
capacity is informed by a number of factors and not as easily ascertained as the

Appeliants hope to demonstrate, For example:
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» It remains unclear as 1o the nature of the Child’s “capacity report”, by whom it was
conducted and how critically it was approached;

» It remains unclear whether the “assessment” would have vielded different results if
it had been conducted on April 16, 2006, when the Child was faced with actual
harm;

» |t remains unclear whether the Child would have been in any condition, medically,
to be “assessed” on April 16, 20086;

» [t remains unclear as to whether the medical information used by the Child fo
formulate her position is credible;

» In particular, it remains unclear as to the credentials of the Ms. Susan Kenny of the
“Blood Conservation Program”; and

« |t remains unclear who was present, and for what purpose, when the Child made
her decision fo refuse medical treatment; and, the extent to which the Child may

have been influenced in her decision.

Affidavit of A.C. (April 80, 2008), paras. 15, 16, 18 [AR, Tab, 29 pp. 213, 214]
Medical Research Services, Family Care & Medical Management of Jehovah’s Witnesses {Georgetown,
Ontario) [RBA, Tab 18]

35.  As identified by the Manitoba Law Reform Commission, capacity is about more than
intelligence. It involves “sthical, emotional maturity”; In short, wisdom and a sense of
jadgm'ent.' Morgover, capacity, however defined, is by no means the only factor governing
one’s ability to make an informed healthcare decision. As important is whether the choice
is made voluntarily and whether it is, In fact, an informed decision:

..competence alone is not a sufficient condition for valid

consent. Even if conscious and alert, and with sufficient

coghitive function and maturity to comprehend and appreciated

information, a patient may still be unable legally to give or
refuse-consent. If a patient is not in a position fo accept or
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reject the proposal. Patients need reliable information. They
also need the third element of consent: voluntariness. It may
be difficult to accept a treatment option if that particular choice
will lead 1o a loss of important relationships, To give or refuse
consent to medical treatment, the law requires not just decision
making competence but also accurate information and lack of
coercion.

Guichon, Jullet and lan Mitchell, "Medical emergencies in children of orthodox Jehovah's Witness families;
Three Jegal cases, ethical issues and proposals for management’, Paediairic Child Heaith Vol. 11, No.10
(December 2008), p. 657 [RBA, Tab 13}

36.  In aresent case involving co-counsel for the Appellants, the Alberta Court of Appeal
dismissed a motion fo strike pleadings grounded in misrepresentation where it was alleged
that a child who had refused medical treatment did so on the basis that she received
deficient medical information from, infer alia, her lawyers and representatives of her
church;

1137  ...}tis not at all clear to what extent a religious adherent

can convince another person to take actions for religious

reasons that will cause him or her bodily harm or even death,

even it the religious belief is sincerely held. Assume, as an

example, that a religious adherent persuades a third parly

diabetic that he or she should stop taking insulin, and that

divine intervention will cure him or her. Assume further that the

diabetic follows this advice and dies as a result. Can it be said

that the estate of the deceased would have no cause of action
against the religious adherent?

Hughes (Estate) v, Hughes, 2007 ABCA 277[RBA, Tab 6]

37,  Counsel for the Appellants nevertheless continue fo argue {as they have In a
number of cases) that if there is -an indication of capacity, no matter the evidentiary
concerns, the "mature minor” rule at common law should govern. In reply, the Director
respectfully submits that child welfare legislation is not merely an extension of courts’
parens patriae jurisdiction but provides a complete and comprehensive scheme governing

child protection proceedings, and one that Is not subservient fo courls’ parens patriae
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jurisdiction. Recognizing that the judgment required to make life and death decisions only
comes with age, the legislature has drawn an age appropriate distingtion in the context of

child protection proceedings.

Appellants’ Memorandum of Argument, at paras. 47

i. A Bref History of Child Welfare Legisiation

38. While parens pairiae enjoys a long-standing and illusirious tradition in Canadian
caselaw, it did not conceive child welfare legislation. On the contrary, the earliest
inceptions of child welfare legislation in the Canada were merely an attempt fo provide
“Children’s Aid Societies” (most often religious orders) with “legal powers, including the
right to remove neglected or abused children from their homes and become legal
guardians for such children.” The early incarnations bear noting:

...most of the judges who sat in the Family Couris and dealt
with this type of case lacked legal training, and lawyers rarely
appeared in these proceedings...[tlhere was no thought given
to notions of children’s rights, and children were not overtly
involved in the child welfare proceedings...

Bala, Nicholas, ef g/ {eds.}, "Child Weifare Law in Canada: An Introduction”, Canadian Child Welfare Law?
Children, Families and the State (Z* Edition) (Toronto: Thompson Educatlonai Publishing, 2004}, p. 3 [RBA,
Tab 12}

39.  In Manitoba, the earliest inceptions of child welfare legislations were “merely
‘borrowed from Ontario Jegistation and established a child protection system based upon
the Ontario model”, It was recognized that

.government authority was necessary fo permit intervention
w;th uncooperative families, and that government support was
needed to facilitate and encourage the efforts of publ ic-spirited
cmzens In an innocent blend of private “doing” and public

“enabling,” the 1898 Child Protection Act added two new types
of organizations to the private orphanages and child-caring
institutions already In the field—the ostensibly private
Children’s Aid Societiss (C.A.S.’s) which were imbued with
public authority, and the purely public or government office of
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the Superintendent of Neglected and Dependent Children
{S.N.C.).
Hurl, Loma., “The Politics of Child Welfare in Manitoba, 1922-1924", Manifoba Historical Society”, (Spring
1984; No.7) < hitp/www.mhs.mb.caldocs/mb_history/07/childwelfare.shiml> [RBA, Tab 14]

40.  As it has evolved, the CFSA governs g number of issues not addressed at common
law, such as, infer alia:

6 ..the identification of children in need of protection,
investigations concerning children, required reporiing of the
results of the investigation, police intervention, apprehensions,
child protection hearings, child protection orders, and
guardianship,

And to this list can be added, among other things: adoption, permanent wardship, parenisl
rights subsequent to permanent wardship, the establishment of the Office of the Children’s
Advocale, elc.

M.S. {litigation guardian of) v. Child and Family Services of Western Manitoba, 2005 MBCA 11 [RBA, Tab 7]
Bala, Nicholas, ef al {eds.), supra, [RBA, Tab 12]
The Child and Family Services Act, S.M. 1985-88, ¢. 8

41, It has become a matter of trite Jaw that courts’ parens patriae jurisdiction exists, not
as an overarching jurisdiction, but as jurisdiction existing alongside the legislative regime:

18 The jurisdiction of the Queen’s Bench in protection
cases has two sources. There is the ancient jurisdiction,
parens patriae, exercised by it on behalf of the soversign, and
there is the modern jurisdiction, shared to an extent with
Provincial Court, which is derived from statute.

Winnipeg Child and Family Setvices v. L.L. (Man. C.A.}, [1994] M.J. No. 251 [RBA, Tab 11]

42, As well, the extent of courts’ parens patrae jurisdiction is also by now well
established:

41 It Is important to remember that the exercise of the
parens patriag jurisdiction by the court is not the exercise of the
power of judicial override. By judicial override, | mean the
power fo disregard legislation, if the need arises in matters
involving children. Parens patriae-is generally viewed as being
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part of the inherent power of the court, Therefore, just as
inherent power cannot be exercised in contravention of any
statutory provision...neither can parens patrias.

42 Parens palriae jurisdiction of the court is ousted when
the legislation assumes this jurisdiction.

M.S. {litigation guardian of) v. Child and Family Services of Western Manitoba, 2005 MBCA 11 [RBA, Tab 7]

iff. Parens Patriae Is Only Triggered When There is a Gap in the Legisiation
43.  Courts’ Parens patriae jurisdiction is only friggered when there is a "gap” in the
legislation. In this case, contrary to the Appellants’ arguments, there is no such gap:

48 ..The [CFSA] does not replace the common law
authority of a doctor fo act upon the directions of a minor if the
doctor believes the minor is capable of making mature
decisions in his or her best interests The legislation (sec. 25)
comes info play for a child under 18, only when a parent
refuses treatment and the medical practitioner is not prepared
to rely on the instructions of the child. The Act then allows the
court to defermine whether treatment is in the child’s best
interest, but taking into consideration the child’s wishes.

Kennett Estate v. Maniloba (Aftorney General}, [19981 M.J. No. 337 [RBA, Tab 5]
See also: Beson v. Newfoundland (Director of Child Welfare), [1982] 2 8.C.R, 718 [RBA, Tab 2}

44.  While the Child’s “wishes” should inform the proceedings, they are not dispositive of
the question of whether a treatment order should jssue. Reviewing similar legislation, the
Alberta Court of Appeal in U.{C). held that:

137 ...if a child is capable of forming an opinion, he or she is
entitled to express that opinion, and the decision maker is to
take that opinion info consideration. In this way the legislative
scheme expressly addressed the extend to which a child falling
within the purview of the Act may have input into decisions
affecting him or her. It does not grant an eXxception with respect
to mature minors. We agree with the Queen’s Bench 3ﬁdge that
the CWA provides a complete code respecting this issue.

Continued application of the mature minor rule would be
inconsistent the express provision of that code.

944  ..the Court must do w;a;% is in the best inferest of the
Child...
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U.(C,) (Next friend of) v.-Alberta {Director of Child Welfare), 2003 ABCA 66 [RBA, Tab 3]

45, In the present case, there can be no doubt that the Child’s wishes were
acknowledged and were considered by Kaufman J. at the emergency hearing. Both
through her father and through her family's counsel, the Child’s views were express (which
is to say nothing of the. C%a%iz_;i’s: affidavit of April 30, 20086, which forms part of the Record).
It is respectfully submitted that the treatment order fell, appropriately, within the confines of
the governing provisions of s, 25 of the CFSA.

Transoript of Proceedings before Justice Kaufman {(April 18, 2006) [AR, Tab 28, pp. 178,199, 202}

C.  Thereis No Inconsistency Between the Manitoba Statutes

i Legislature Expressly Excludes a "Mature Minor” Exception in'the CFSA

46.  Whether there ought to be a “mature minor” exception in the CFSA is, of course, the
subject of the Appellants” Charfer argument, and which will be dealt with in greater detail in
the factum of the Attorney General of Manitoba. There can be no doubt, however, that
there is no "mature minor” exception in the CF8A. There is nothing ambiguous about the
delineation between a child over the age of 16 and a child under the age of 16 in s. 25 of
the CFSA. The former is deemed capable of thaking treatmertt decisions (rebutiable on
evidence to the contrary), while the freatment decisions of the later, even if she is capable,
will not be dispositive. The Appellants ask this Court to draw a different distinction, and to
do so not by looking at the legislative intent of the CFSA but the legislative intent behind
two other Maniloba statutes; The _Heaff?j Care Directives Act (*HDCA”) and The Mef;fai
Heaith Act (*MHA").

The Child and Family Servicés Acf, .M. 1985-86,¢. 8, 5. 25
Appellants™ Memorandum of Argument, at paras. 50 — 57
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47, This argument is disingenuous at best. The Appellants are well aware of the
legislative intent behind the amendments fo s, 25 of the CFSA as their present counsel
appeared at, and made lengthy submission before, the Standing Committee when the
amendments o the CFSA were being debated. The same argument that is being
advanced here was made before the committee:

Mr. Martindale: The third item is, the proposed legislation
must conform to the constitutional rights of mature minors and
not discriminate by setling an arbitrary age for capacity to
consent. Do you believe that that is in Bill 207

Mr. Ludkiewicz: No, the way that the legislation reads right
now, it does not distinguish between a newborn and somebody
who is 15 vears and 11 months, 364 days old. They are
treated exactly the same. That is why we are requesfing that
no arbitrary age appear, but the capacity (sic) should be the
test, capacity of the individual... [emphasis added]

Manitoba, Legislative Assemnbly, Standing Commitiee on Law Amendmenis {Hansard), Vol. XLV, No. &
{October 30, 1995), p. 15 [RBA, Tab 15}

48. |t appears that at that time Mr. Ludkiewicz recognized that there was nho “mature
minor” provision in the CFSA, but now argues that the opposite is the case. In any event, -
the Manitoba Legislature did not accept this argument and chose, rather, o include an
appropriate age distinction:

Agaan, the act does not recognize the concept of a mature

minor under 16. It provides for an appropriate hearing to take

place before any order shall be made and the court may order

any medical examination or medical or dental freatment that it
considers fo be in the best interests of the child.

Manitoba Law Reform Commission, Minors” Consent fo Health Care (Manitoba: Queen’s Printer, 1995)
[ABA, Vol. Iil, Tah. 68, p. 10]

49.  Given as much, the Appellants’ précis of the common law as it concerns the

comrrion law “mature minor” rule, while informative, is irrelevant;
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162 Regarding Van Mol, | find that that decision is also of

limited assistance to the appellants. While it confirms the
common law rule regarding mature minors, i in no way
addresses the authority of child welfare authorities fo intervene
on a child's behalf, Further, the Court there specifically
rejected the appellants’ submission here that the Court's
parens patriae jurisdiction must fall away, in the face of a
mature minor who seeks to exercise his rights to refuse
treatment,

8.8, {Litigation Gaurdian of) v. Brilish Columbia (Director of Child, Family and Communily
Service), 2006 BCSC 573 [RBA, Tab 8]

50. Moreover, a few distinclions need also be drawn with respect fo the cases relied
upon by the Appellants. First, regarding the Yan Mol decision, that decision did not deal
with-a child refusing potentially life saving treatment, nor did that case arise in the context
of an emergency hearing. Had that been the case, the British Columbia child welfare
legislation would undoubtedly have been triggered, resulting in @ much different analysis.

Appellants Factum, para. 39

51, Second, even at common Jaw not all medical treatments are considered equal. The
Gillick decision, for example, also cited by the Appellants, dealt with the right of a minor'to
be instructed on contraception without parental consent. In that case the court itself drew
a distinction between frivial medical procedures (medical advice) and more serious
concemns. Inany event, as found by the Manitoba Law Reform Commission;

[Thewelfare principle] will arise when mature minors refuse life-
saving ireatment when the chances of success are good and
the treatment is supported by parents and the medical
professionals...

Hard cases such as these have recently led English courts to
refreat to some extent from the views of the House of Lords in
Gillick.

Manitoba Law Reform Commission, Minors’ Consent fo Health Care (Manitoba: Queen’s Printer, 1995)
[ABA, Vol. 1ll, Tab. 68, p. 7]
Appellants' Factum, para. 41
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52.  Finally, it is imporiant to note that the present case is not about a parent’s right to
overtide treatment decisions or, by extension, courts’ parens patrige jurisdiction. Rather,
this case is about the right of the state to pass laws aimed at promoting the well-being and
the best interests of children, in broader context of society’s “interest in the sanctity of life
and, in particular, in preserving the life and health of the child”.

Appeliants’ Factum, para. 40
Reasons for Judgment of the Court of Appeal (February 6, 2007), paras. 54 [AR, Tab 7, p. 31}

53. The authority of the state to legislate for the protection of children is well
established:

133...While a court may be unable to exercise it parens patriae

jurisdiction with respect to a mature minor who is no longer in

need of protection from the court, the provincial legislature may

enact laws with respect {0 such a person to the same extent it
may legislate with respect to its aduli subjects.

U.(C.) (Next friend of) v. Alberta (Director of Child Welfare), 2008 ABCA 66 [RBA, Tab 3]
Convention on the Rights of the Child, General Assembly, UN, Res. 44/25, November 20, 1989 [RBA, Tab 18]

i, The HCDA and the MHA Are Aimed at Specific Purposes

84.  The Appellants’ analysis of amendments made to the HCDA and the MHA provides
litle guidance for this Court. Both statutes are aimed at governing a specific cohort and
neither statute supercedes the CFSA as it concerns children in need of protection.

Appeliants Factum, paras, 50~ 60

55.  Beginning with the MHA, it is factually wrong that if the Child had suffered from a
“mental disorder’ when hospitalized...the MHA would govern.” This argument again f‘éiis_
to distinguish between the types of freatment governgd. The Mental Health Act seeks to
govern precisely that, mental health, not potentially life threatening procedures. Secondly,

and in that vein, even if the Child was mentally ill, and refusing indicated medical treatment
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such as to put her life in danger, the MHA would not have governed, the CFSA would
have governed.

Appellants” Factum, para. 58
Reasons for Judgment of the Court of Appeal {February 5, 2007}, para. 48 IAR, Tab 7, p. 31)

56.  Reliance on the HCDA fares no better;

147  ...There is nothing in the HCDA that would indicate it
applies to a wardship proceeding where a child has been
apprehended. Different considerations arise in that context,
although a health care directive could be considered evidence
of the child’s wishes and considered by the court in determining
whether an order should issue under s. 25(8), as was done by
the judge in this case.

Reasons for Judgment of the Court of Appeal (February 5, 2007), paras. 20 and 21 JAR, Tab 7, p. 31}

57.  There can be litfle doubt that, even if the Child had been incapacitated at the time of
the emergency hearing, the CFSA would have been triggered in the face of the Child
refusing potentially life saving freatment {even if that refusal was only through her Health
Care Directive). A court, in that situation, would still be left with. the evidentiary difficulties
of having fo determine if, at the time of the making of the Health Care Directive, a child had
capacity. As discussed above, in the context of an emergency hearing, that sort of inquiry

is seldom possible.

£8.  As discussed above, the Health Care Consent Act of Ontario appears to make a
similar exception (see para. 30). The Ontario Court of Appeal has observed, contrary to
what to the Appellant's argue, the relationship between the Health Care Consent Act of
Ontario and the Child and Family Services Act of Ontario is not clear cut:
131 ...We also did not hear argument on the difficult question
that woaki follow on the question that would follow concerning
the relationship between s. 62 of the Act [allowing the Society

to consent to medical treatment of a Society ward] and the
Health Care Consent Act...[emphasis added]
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Health Care Consent Act, 8.0. 1898 ¢, 2, 8. 26 [ABA, Vol. i, Tab §1, p. 17]
British Columbia (Director obeiid Family and Community Semces) v. Bahtis {Litigation
Guardian of), {2008) 270 DLR (4™ 536 (Ont. C:A.), para. 31 [ABA, Yol, JI, Tab 7]

59.  Similarly, the Ontario Superior Court in Durham, in balancing between Onfario’s
Education Act and Child and Family Services Act held:

136 In many respects, | do not find there is a conflict
between the CFSA and the Education Act. The CF8A is
legislation of specific intent to address children at risk
regardiess of what other iegtsiai;oa may be involved,..The
Ontario Court of Appeal...indicated in that the Child Welfare Act
{now the CF8A) was paramount and that children who are in
need of protection are to be dealt with under the CFSA...

Durhem Children’s Aid Society v. P. {B.), 278 D.L.R. (4") 262 [RBA, Tab 4]

. Court of Appeal Was Correct in its Contextual Analysis of the CFSA

60. It is respectiully submitted that the CFSA provides a complete, code respecting-
children’s interests .and, further, that the Manitoba Court of Appeal appropriately
recognized the intent of the Manitoba legislature:

150 Reading s. 25(8) togsther with s. 25(9), in the context
of the whole CFSA, it seems clear that the legislature did direct
its mind to the question of a mature minor. The language is
plain, It decided 1o provide for a modified mature minor rule
where the treatment decisions of those 16 and over with
capacity would be respected, For those under 18, with or
without capacity, the court would decide based on the best
interesis test. That does not mean that the child's wishes and
capacity are not considered when ascertaining what is in the
child's best interests, buf they are not determinative factors.

Reasons for Judgment of the Court of Appeal (February 5, 2_60?), paras. 20 and 21 [AR, Tab 7,p. 31}
ISSUE TWO: Did the Treatment Order Issued by Kaufman J. Under s. 25 of the

CFSA Unjustifiably Infringe the Child’s Rights Under the Charter,
ss. 2(a), 7, and 15(1)?
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81.  The Director adopts and relies upon the submissions of the Attorney General of
Manitoba defending the constitutionality of the impugned provisions, and adds the

following, general comments as this issue touches upon the Direclor’s duty to act.

A.  The State is Morally Obligated to Protect the Health and Safety of Children
i Society Has an Overriding Interest in Preserving the Life of Children
62.  As held by the Court of Appeal:

§154... The state has an interest in the sanctity of life and, in
particular, in preserving the life and health of the child. The
cases relied on by the appellants to establish the common law
concept of the mature minor do not consider children in heed of
protective services as a result of their refusal to undergo
recommended life-saving medical freaiment,

Reasons for Judgment of the Court of Appeal {February 5, 2007), paras. 4 [AR, Tab 7, p. 31)

63.  Child welfare legislation throughout Canada recognizes that the best interests of
children, namely the health and well being of children, is of a paramount concern. This is
consistent with Canada’s obligations under the U.N, Convention on the Rights of the Child:
Aricle 3
1. In all actions concerning children, whether undertaken by

public or private social welfare institutions, courts of law,
administrative authcrztzes or Iegxsiaifve bodies, the best

2 States ?‘afﬁes undertake to ensure the chz d suci‘; rotection
and care as is necessary for his or her well-being, taking into
account the rights and duties of his or her parents, legal
guardians, or other individuals legally responsible for him or
her, and, to this end, shall fake all appropriate legislative and
administrafive measures.

3. States Parties shall ensure that the institutions, services and
facilities responsible for the care or protection of children shall
conform with the standards established by competent
authorities;  particularly in the areas of safety, health, in the
number and suitability of their staff, as well as compei:ent
supervision. [emphasis added]
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United Nations: Convention on the Rights of the Child, General Assembly, UN, Res. 44/25, November 20,
1889 IRBA, Tab 17}

84, In aworld of poverty, deprecation and disease, the "welfare principle” as it concemns
children, is frrevocably stitched into the fabric of soclal mores, which mores are in tum
reflected by legislation and by the common-law. Preserving the sanctity of children is, and
ought to be, self-evident:
...JAlllowing the minor to refuse freatment now does not allow
for later consent — he will not live Jong enough.
To prevent these harmiul and irreversible decisions,
even minors considered mature under the informed consent
decision-making model should not be treated exactly the same
as adults. A safety net should be created to accommodate the
state’s interest in preventing children from dying unnecessarily,
Such a safety net also would further the state’s interest
in protecting the unrealized potential of children in our society.
One aspect of this *hope” interest is that the state invests
resources and energy inio children with the expeciation that

they will live to become healthy and productive adults, When a
child dies, that stafe’s expectation cannot be realized,

Rasato, Jennifer L. “The Ultimate Test For of Autonomy: Should Minors Have a Right to Make Decision
Regarding Life Sustaining Treatment?” Rutgers Law Review, Vol. 48, No. 1 (Fall, 1996) [ABA, Vol IV, Tab 83,
para, *70]

i, Constitutionality Does Not Requiire Uniformity Among the Provinces

65. It has by now been firmly established that the “responsibility of the state for the care
of people in distress (including neglected children and deserted wives) and for the proper
education and-trainingaf youth, rests upon the province.” As a function of history, this has
resulfed in all twelve Provinces and Territories (as well as Nunavut) having passed
comprehensive child welfare legislation addressing the state’s obligation to protect the
needs and rights of children, while at the same time recognizing regional and cultural
diversity.

Refsrence re: Adoption Act {Ontario), [1938] 8.C.R. 368 [RBA, Tab 8]
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86. In fulfilling its obligation o act in the best interests of children, the Maniioba
legislature, after careful consideration of the issues, has struck a balance between what it
deems 1o be the appropriate age of autonomy and the Director’s right {o override that
autonomy, in the Interest of preserving life. Whether other jurisdictions, through their own
democratic process, have chosen a slighlly differeni approach, does not make the

approach taken by the Manitoba legislature arbitrary,

Manitoba, Legisiative Assembly, Standing Committee on Law Amendments {Hansard), Vol, X1V, No. § {October 30,
4995), pp. 18-22 [RBA, Tab 15]
Appellanis’ Factum, at paras. 54, 72, 73, 75, 77, 78, 82, 83, 84, 94, 106

i, Legislation Routinely Differentiates Based on Age
67. Many rights are routinely denied to persons who might otherwise be deemed
mature minors.  Legislative distinctions based on age are neither novel nor
unconstitutional. As held by the Alberta Gourt of Appeal:

1134 Legislative provisions are frequently aimed specifically at
minors, including mature minors. Under the Minors' Property
Aci., R.8.A. 2000, c. M-18, a court order is required for sale of a
minor's property. And while consent of @ minor over the age of
14 is generally required for such a sale, the court may dispense
with such consent: s, 3. Under the Marriage Act, R.S.A. ¢. M-5,
s. 17-19, a minor under the age of 16 may not marry, unless
female and shown to be pregnant, or the mother of a live child.
Further, minors. 16 and over require parental consent for
marriage, although this may be dispensed with on court order,
Under the Motor Vehicle Administration Act, R.8.A. 2000, c. M-
23, 8. 11, a minor under age 16 may not obtain an operaiors
hcence and those between ages 16 and 18 may only do so
with paremai consent, subject o a few excepimns Under the
Election Act, R.8.A. 2000, ¢. E-1, s. 18, minors are ineligible to
vote. These are just a2 few exXamples of the legislature
exercising its general power to legislate with respect to mature
minors.
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To this list can be added, infer alfa, the right fo have consensual sex and the right to
purchase alcohol or fobacco, all of which again underscore the legislative intent 1o protect
the health and safely of minors, no matter how mature,

U.(C.} (Next friend of) v. Alberta (Director of Child Welfare), 2003 ABCA 66 [RBA, Tab 3]
Crimminal Code, R.S., 1985, ¢. C-486, s, 151

The Liquor Control Ac{ R.8.M. 1088, ¢. L160

Tobacco Act, R.S. 1997, 6.13

. Urgency Informs the Duty fo Act

68, The CFSA recognizes that no imperatives supercede the Director’s duty to act in
the best interest of children. This duty is only amplified in the context of an emergency
hearing in. which health and safety become matters of grave and urgent concern. it is
respectiully submitted that the Court of Appeal was correct in its analysis of what ought o
inform the Director’s mandate:

79 ...First, a fixed age has been chosen as the dividing line
for other purposes regarding children and fundamental life
choices. We do not allow children, whether they are mature
minors or not, to determine whether {o attend school,

determine where to live when their parents divorce (aithcugh
their wishes may be considered) or fo decide to marry. Second,
the requirement for an individual assessment in the case of a
child_under 16 may not adeguately protect children in an

emer enc sztuatzora wbere a court must conszder =) wzde vane’f

anteifecmai maithv of eacﬁ ch;ld ina ’tfme-!amﬁed éztuatm

Third, the level for intervention is life threatening. In this type of
situation, the state has chosen a measured policy which allows
for less discretion on the part of younger teenagers and more
discretion on the part of older teenagers. [emphasis added]

Reasons for Judgment of the Court of Appeal (February 5, 2007) [AR Tab 7, p. 81}
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PART ‘i\!s—*&UBMiSSi’QNé ON COSTS
89. It is respectfully submitied thet the impugned provisions of the CFSA are
constitutional and have already been determined to be so by this Honourable Court. In the

circumstances, the Director seeks its costs, both here and in the courts below.

70. It is further submitied that the course of this litigation both in the Court of Appeal
and in this Court has been complicated by the continuous attempts by the Appellants fo
broaden the scope the Appeal beyond the issues agréed to by the Appellants in the Court
of Appeal and the issues on Appeal as set out by this Court. This has greatly increased
the cost to the Respondent, and in its submission, is conduct for which the Appellants

must take responsibility.

PART V - ORDER SOQUGHT
71.  The Director requests that this Court issue an Order:
a) Dismissing the appeal; and

b)  Awarding the Director costs both here and in the courts below.

ALL OF WHICH IS RESPECTFULLY SUBMITTED, this __ day of April, 2008.

Coz;rzsei for the Réspozaﬁen’ !
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