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APPELLANT'S FACTUM
PART I - OVERVIEW AND STATEMENT OF FACTS

A. OVERVIEW
1.

The Appellant, BOlO, a Tamil refugee from Sri Lanka came to Canada in 2010 to seek

refugee status on the M V Sun Sea. The Federal Court of Appeal ("FCA") found him
inadmissible to Canada under s. 37(1 )(b) of the Immigration and Refugee Protection Act, SC
200 I, c. 27 ("IRPA") for "people smuggling" because he agreed to stand watch, without pay
or benefit, in the engine room to alert the engineers ifthe fluid and temperature levels got too
high.
2.

The tenn "people smuggling" in s. 37(1)(b) of the IRPA, renders persons inadmissible to

Canada for "engaging, in the context oftransnational crime, in activities such as people
smuggling, trafficking in persons or money laundering." Persons so described are issued a
deportation order, excluded from making a refugee claim and may be returned to a place
where they face persecution because IRPA provides no other procedures by which they can
seek protection.

3.

The FCA found the definition of "people smuggling" lay in s. 117 of IRPA, which

criminalizes the offence of "organizing entry into Canada" for "knowingly organizing,
inducing, aiding or abetting someone to come into Canada without the proper documents".
This definition did not include the requirement set out in the Protocol against the Smuggling

of Migrants by Land, Sea and Air (the "Smuggling Protocol") that the person obtain a
material benefit for his actions. It therefore captures persons who acted for humanitarian
reasons or refugees or family members who help each other to enter Canada to seek asylum.

Protocol against the Smuggling ofMigrants by Land, Sea and Air, Supplementing the
United Nations Convention Against Transnational Crime, 40 ILM 384 (2001), (entered
into force 28 Jan 2004) at art. 3 ["Smuggling Protocor'] .
4.

The FCA endorsed a definition of people smuggling that was overbroad and inconsistent

with several international instruments to which Canada as a party. The Smuggling Protocol
requires proof the alleged smuggler received a material benefit for his actions and the

3

Convention Relating to the Status ofRefugees (the "Refugee Convention") prohibits refouling
refugees who are at risk of persecution and who do not present a danger to Canada, or
penalizing them for illegal entry into a host country. The FCA decision is also inconsistent
with s. 7 of the Canadian Charter ofRights and Freedoms (the "Charter") because it unfairly
denies some genuine refugees access to Canada's refugee determination process.

Convention Relating to the Status ofRefugees, Can TS 19696 (entered into force 22 April
1954) at arts. 31, 33 ["Refugee Convention"]'
Canadian Charter qfRights and Freedoms at s. 7, Part I of the Consition Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, c.ll ["Charter"].
5.

A correct definition of "people smuggling" under s. 37 would strike a purposeful balance

between IRPA's goals of protecting Canada's security and complying with its international
obligations and the Charter. Inclusion of the requirement that the smuggler profit from his
actions would achieve this balance. It would allow Canada to remove and bar from refugee
protection those who smuggle to profit from the misfortune of others, yet safeguard the rights
of genuine refugees who often help each other cross borders illegally to seek asylum, or
humanitarians who assist them without recompense.

B. STATEMENT OF FACTS
6.

BOlO was a 35-year-old citizen of Sri Lanka, who is married and has two children. He

came to Canada via Thailand on the M V Sun Sea to make a refugee claim in August 2010.
He and his family lived in Sri Lanka in northern territory controlled by the Liberation Tigers

of Tamil Eelam ("LTTE") during much of the civil war. He worked as a driver, a mechanic
and a fisherman. After the Sri Lankan Army gained control of that territory in 2009, he was
detained on several occasions, including a period of five months in the Kodikamam detention
camp, where he was interrogated and beaten. As a young Tamil, he was suspected of ties to the

LITE, but none were established and he was released.
Appellant's Record Vol. I ["ARI"], Transcript of Proceeding ["Transcript"] at pp.128-

130.
7. Nevertheless, BOlO remained the target of repeated harassment, interrogations and abuse
by government forces. He was eventually ordered to report to Ooramkaddai, a camp from
which many detainees never returned. He did not report and shortly thereafter, paramilitaries
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(irregulars who carry out the illegitimate work of harassing and sometimes assassinating the
perceived enemies of the regime) accosted him and his young son in public and tried to force
him into their van. They were thwarted by a crowd that gathered, but later came to his home
looking for him. BOlO decided to flee Sri Lanka, leaving behind his pregnant wife and child.
ARI, Immigration Division Reasons ["ID Reasons"], at pp.
8.

6~ 7.

With the assistance ofa smuggler, Johnson, BOlO fled to Thailand. Another smuggler,

Piraba, was to organize BOlO's journey to a country where he could make an asylum claim.
After several months, Piraba told him a ship was leaving for Canada in about 10 days. BOlO
agreed to pay the smugglers $30,000, $5,000 of which was given to Piraba up front. His family
sold their lands in Sri Lanka to payoff the debt to the smugglers after BO 10 arrived in Canada,
ARI, ID Reasons, supra at pp. 6-7.
9.

BOlO travelled to the ship on a small bus in May, 2010. He was one of the first to board

the boat and had some choice of accommodation, a room the "size of a broom closet", shared
with at least eight other people.
ARI, ID Reasons, supra at pp.6-7.
10. A Thai crew abandoned the ship two or three days after BO I 0 and the others arrived. The
passengers present were asked to perform tasks on the ship in place of the crew so that the
ship could reach its destination. BOlO agreed to monitor the engine because he had some
experience with engines, and because his life was in danger in Sri Lanka and he had already
paid $5,000 for the voyage. He checked the temperature, water and oil levels for three hours
each day and three hours each night. He was instructed to report any mechanical problems to
the chief engineer who was responsible for repairs. There was no suggestion that BOlO would
share in the profits of the smuggling operation. Nor was there any suggestion he would help plan
the voyage or direct the ship's movements once underway. As the boat travelled down the coast
of Thailand, to the surprise ofBOI 0, it continued to pick up more and more passengers before
fmally embarking towards Canada.
ARI, ID Reasons, supra at p.6-7.
11. During his inadmissibility hearing, the Canada Border Services Agency ("CBSA")
hearings officer presented BOlO with undated photos of him and two crew members from the
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ship. BOlO testified that he had not known any of the other individuals on the ship before
boarding, though that he had met several, including the two in the photograph, during an
outing in Bangkok with a family he lived with. Although the ID Member was skeptical that
BO 10 did not know these men prior to boarding and speculated that he may have boarded the
boat knowing he would work as a crew member, he accepted that BO 10 was a credible witness
and noted the limits of his work and the fact he received no benefit from it
ARI, ID Reasons, supra at pp. 7 -9.
ARI Transcript, supra at pp. 135-139, 143-155.
AR VoL III ["ARIII"], Photographs at pp. 142- 246.
12. The M V. Sun Sea arrived in Canada on August 12, 2010 with 492 refugee claimants on
board. BO 10 and the other passengers were delighted when the ship was met by Canadian
authorities. He thought he had accomplished what he set out to do

~

reach Canada to make a

refugee claim. BOlO believed the other passengers were all similarly motivated to come to
Canada to seek asylum and that Canada would allow them to do so. He initiated his refugee
claim at the first opportunity.
ARI, ID Reasons, supra at p. 9.
13. BOlO was detained from the time he arrived in Canada until his admissibility proceeding
concluded, first on identity grounds, then on the ground he may be unlikely to appear for his
admissibility hearing. After, he was released on a cash bond with regular reporting conditions.
ARl, CBSA Disclosure at pp. 44-156.

Admissibility Hearing before the Immigration Division
14. The Minister brought BO 10 to an admissibility hearing before the ID on April 15, 2011 to
determine whether he had engaged in" people smuggling" pursuant to s. 37(1)(b) of the IRPA.
The section reads:
Organized criminality
37. (1) A permanent resident or a foreign national is inadmissible on grounds of
organized criminality for ...
(b) engaging, in the context of transnational crime, in activities such as people smuggling,
trafficking in persons or money laundering.
ARl, ID Reasons, supra at pp. 1-2.
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15. A refugee found inadmissible under s. 37(1)(b) of the IRPA, is ineligible to make a refugee
claim because s. 10 1(1)(t) of IRPA provides:
101. (1) A claim is ineligible to be referred to the Refugee Protection Division if:
if) the claimant has been determined to be inadmissible on grounds of security, violating
human or international rights, serious criminality or organized criminality, except for
persons who are inadmissible solely on the grounds of paragraph 35(1)(c).
16. The Member, whose decision was upheld by the FCA, determined the defInition of "people
smuggling" was in s. 117(1) of the IRPA, which makes it offence to "organize entry into
Canada", as follows:
Organizing entry into Canada
117. (1) No person shall knowingly organize, induce, aid or abet the coming into Canada
of one or more persons who are not in possession of a visa, passport or other document
required by this Act.
ARl, ID Reasons, supra at pp. 4-6.
17. He concluded that "people smuggling" under s.37(1)(b) had the following elements:
(i)
(ii)
(iii)
(iv)

The person smuggled did not have the required documents to enter Canada;
The person was coming into Canada;
The smuggler was organizing, inducing, aiding or abetting the person to come into
Canada; and
The smuggler had knowledge of the lack of required documents.
ARI, ID Reasons, supra at p. 5, para. 26.

18. The Member reached this conclusion despite the fact that the sections are in entirely
different Parts of the Act, use different language and do not refer to each other. He rejected
the argument that the correct statutory construction of the term "people smuggling" required
Canada to adopt the defInition set out in Article 3(a) ofthe Smuggling Protocol, the
international instrument which prompted Canada to enact s. 37(1)(b) and reads:
Article 3(a); "Smuggling of migrants" shall mean the procurement, in order to obtain,
directly or indirectly, a financial or other material benefit, of the illegal entry of a
person into a State"Party of which the person is not a national of permanent resident;
ARl, ID Reasons, supra at p. 4-5, 12.
19" The Member noted he was breaking with precedent of the ill when he stated that "many
previous decisions of the [ID] have relied upon the [United Nations Convention Against
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Transnational Organized Crime (the "Transnational Crime Convention")] and Smuggling
Protocol to interpret the meaning of people smuggling."
ARl,ID Reasons, supra at p. 4, para. 22.
United Nations Convention Against Transnational Organized Crime, 40 I.L.M. 335
(2001) (entered into force 29 September 2003) ["Transnational Crime Convention"].
2 O. He acknowledged that the "omission of a requirement that the offence be committed for
material gain can lead to difficulties in some situations", such as in cases where family
members or humanitarian help refugees or where refugee claimants help each other by
necessity to travel to Canada to make their claims, but stated this was a problem for
Parliament to cure, if necessary, by amending the legislation.
ARl, ID Reasons, supra at p. 5, para 25.
21. The Member acknowledged that s. 3(3)(t) of the IRPA required that its provisions be
construed and applied in a manner that complies with international human rights instruments
to which Canada is signatory - but did not comment on the specific applicability of Articles
31 and 33 of the Refugee Convention, which prohibit the refoulement of individuals to
territories where their life or security would be threatened and the penalization of refugees for
actions relating to their illegal entry.

ARl, ID Reasons, supra atp. 5, par'a 25.
22. He found that ifhe was wrong in his interpretation of "people smuggling", and a material
benefit was a required element, that B01 0 did not obtain a material benefit for his work.
Nevertheless, having decided that all the elements of s. 117 were present, he ruled that BO 10
had engaged in "people smuggling" under s.37(1)(b) ofthe IRPA and was inadmissible to
Canada. This automatically rendered BOlO ineligible to make a claim for refugee protection
pursuant to s. 101(1)(f).

ARl, ID Reasons, supra at pp, 9, 11.

Decision of the Federal Court of Canada
23. On Judicial Review, Noel 1. found that the standard of review was reasonableness because
the ID Member was interpreting his home statue. Noel J. commented that the objective of
national security under s.3(2)(h) of IRPA required that ss. 34-37 of the IRPA receive a "broad
and unrestricted" interpretation and upheld the ID Member's analysis as reasonable.
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ARI, BOlO v. Canada (MCl), 2012 FC 569 at pp. 32-33 ["BOlO FC Reasons"].
24. Noell. certified the following question:
F or the purposes of para 37(1)(b) of the lRPA, is it appropriate to define the term 'people
smuggling' by relying on section 117 of the same statute rather than a definition contained
in an international instrument to which Canada is a signatory?
ARI, BOlO FC Reasons, supra at p. 56.

Decision of the Federal Court of Appeal
25. The FCA reviewed the ID's decision on a standard of reasonableness even though both
the appellant and the respondent had suggested that the applicable standard of review was
correctness. Although Sittampalam v. Canada (MCl), 2006 FCA 326 and related cases had
established the standard of review was correctness when the ID decides a complex issue of
statutory construction, involving constitutional, international, human rights and criminal law,
the FCA relied on Alberta (Information and Privacy Commissioner) v. Alberta Teachers'
Association, 2011 SCC 61 to find that the decision merited the more deferential standard of
review because it involved interpretation of the Board's "home statute".
ARI, BOlO v. Canada (MC!), 2013 FCA 87 at pp. 84-89 ["BOlO FCA Reasons"].
26. The FCA found the ID had decided reasonably to rely on the definition of "organizing
entry into Canada" in s.117(1) to define "people smuggling" in s. 37(1)(b).
ARI, BO 10 FCA Reasons, supra at pp. 99-100.
27. The FCA rejected BOlO's submission that the lower courts' interpretation of s. 37(1)(b)
was in breach of Canada's international non-refoulement obligations under the Refugee
Convention, the Transnational Crime Convention or the Smuggling Protocol because it
denied a refugee access to Canada's procedures for determining and providing refugee
protection under s. 96 of IRPA. In so doing, the FCA accepted the Minister's argument that
non-refoulement came into play only at the point of removal from Canada.
ARI, BOlO FCA Reasons, supra at pp. 94-95.
28. The FCA noted that nothing in the Smuggling Protocol prohibited a signatory from
expanding the definition of "people smuggling" as Canada had done, to include activity that
was not done for profit or financial gain. In their view, s. 117 provided a reasonable definition
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that satisfied Canada's international obligation to address "people smuggling" under the
Smuggling Protocol.

ARI, BOlO FCA Reasons, supra at pp. 91-92.
29. The FCA found that, even though refugee claimants like BO 10 were barred from
accessing the refugee determination process, significant protections remained available for
them in IRPA which adequately substituted for this loss. This included s. 44, under which the
Minister "may" issue a report against a person he has grounds to believe is inadmissible to
Canada, and hence provides a discretionary safety valve against initiating s. 37 proceedings
for humanitarians or family members. The FCA felt that "by any rational analysis" close
family members who assist each other in concert to enter Canada were not participating in
transnational crime and were not captured by s.3 7(1 )(b), but were protected by the Smuggling
Protocol and the Refugee Convention. The FCA further considered that possibility that

foreign humanitarian aid workers would be found inadmissible was too remote to consider. It
provided no explanation for why BOlO and others with purely humanitarian motives should
nonetheless brought to hearing.
ARl, BOlO FCA Reasons, supra at pp. 95-97.
Canada (PSEP) v. J.P., 2013 FCA 262 at paras. 108 -115 ["J.P. et al., FCA"].
30. The FCA found further protections included a Ministerial Exemption application (from
denial of access to refugee protection) pursuant to s. 37(2)(a) of the IRPA, a Pre-Removal
Risk Assessment ("PRRA") application under s. 113 (d) of the IRPA or a humanitarian and
compassionate ("H&C") application under s. 25(1) of the IRPA. The materials before the
FCA, however, showed that:
•

since 2001 the Minister had never decided a s. 37(2)(a) exemption application - either
positively or negatively; that a person could be removed any time before this application
was decided; and that this reverse onus application did not require the Minister to
consider risk of persecution to the applicant, but only whether, in terms of national
security and public safety, the exemption was "contrary to the national interest."

•

a limited PRRA under s. Il3(d) of IRPA was a paper-based application that assessed
only a person's risk oftorture, cruel and unusual treatment or punishment, or death
pursuant to s. 97 of IRPA. It did not assess risk of persecution under s. 96 of IRPA. The
s. 97 risk was balanced against the applicant's "danger to Canada", and only if the risk
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outweighed this danger could the person obtain a temporary stay of removal (not
protected person status, peIDlanent residence or any opportunity to sponsor their family).
•

s. 25(1.3) of IRPA specifically excluded consideration of refugee-related risk in an H&C
application (and s. 25.1(1) now excludes persons inadmissible for organized criminality
from any examination under this section).
ARI, BOlO FCA Reasons, supra at pp. 94-97.

R. v. Appulonappa and Section 117: An Important Concurrent Decision
31. In R. v. Appulonappa, 2013 BCSC 31, the Supreme Court of British Columbia (the
"BCSC") had concurrently decided s. 117 of the IRPA was overbroad and infringed s. 7 of the
Charter in the context of the criminal prosecution of four individuals alleged to have brought
72 Tamil refugees to Canada on the M V Ocean Lady in 2008. The BCSC found s. 117 had
been enacted to fulfill Canada's international obligation to criminalize "human smuggling",
and hence was overbroad because it rendered family members or humanitarians who aided
refugees, subject to criminal sanction in circumstances where it was clear the legislature did
not intend to criminalize such activity. The section captured a broader range of conduct and
persons than was necessary to achieve its objective to "combat human smuggling" and
contained insufficient safeguards to protect against their prosecution.

R. v. Appulonappa, 2013 BCSC 31 at paras. 142, 145-146 ["Appulonappa, BCSC"].
32. On appeal, the British Columbia Court of Appeal (the "BCCA") accepted the Federal
Crown's revised position that s. 117 had not been enacted to fulfill Canada's obligation under
the Smuggling Protocol to address the "smuggling of migrants". Instead it was directed to
Parliament's broader historic and domestic concern with border control, by preventing
individuals from arranging the unlawful entry of undocumented migrants into Canada. The
Court found support for this in s. 117's unambiguous terms, its legislative evolution, and
Parliament's decision not to frame the section in the same language as the Smuggling

Protocol. The section accordingly was aligned with these objectives, even though it captured
humanitarians, and was thus not overbroad.

R. v. Appulonappa, 2014 BCCA 163 at summary and para. 87 ["Appulonappa, BCCA "].
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PART II: POINTS IN ISSUE
IV.

WHAT IS THE APPROPRIATE STANDARD OF REVIEW?

V.

WHAT IS THE MEANING OF "PEOPLE SMUGGLING" IN SECTION 37(1)(b)
OF IRPA?

VI.

DOES SECTION 37(1)(b) VIOLATE SECTION 7 OF THE CHARTER OF
RIGHTS AND FREEDOMS IN A MANNER WHICH IS NOT SAVED BY
SECTION 1 OF THE CHARTER?
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P ART HI: ARGUMENT
I.

WHAT IS THE APPROPRIATE STANDARD OF REVIEW?
33. BOlO adopts the submissions of the other appellants Hernandez, lG. and GJ., and B306
on the standard of review which should be applied in relation to the decision of the ID.
34. While the decision in Alberta Teachers, supra suggests a standard of reasonableness
should apply when a Tribunal addresses its "home statute" in a discrete administrative regime,
it noted a standard of correctness is retained where the question of law is of general
importance and involves issues beyond the tribunal's specialized area of expertise. The
present case required a decision on a correctness standard for the following reasons:
a. Previous cases such as .Mugesera v. Canada (MCI), [2005] 2 S.C.R. 100 at para. 37,
had applied the standard of correctness to ID decisions which involved issues of
international and criminal law.
b. The meaning of "people smuggling" in s. 37(1)(b) is an issue of central importance to
the legal system and extends to areas outside the Member's area of expertise, factors
which Dunsmuir suggests "will always attract a correctness standard". First, the
meaning of "people smuggling" relates not only to immigration law, but to criminal,
international and Charter law. Because he relied on s. 117(1) to define smuggling, the
Member had to consider specialized criminal, international and Charter law concepts
like "wilful blindness," "aiding and abetting," "intent," "non-refoulement,"
"fundamental justice," and "customary international law," all of which were outside
his area of expertise. Secondly, the provision has not been widely considered by the
ID, so the ID has not developed specialized expertise with it. Thirdly, the ID has been
designated to interpret and apply only select Parts of IRPA. Accordingly, a reviewing
court need not defer to the ID's interpretation of "people smuggling," as the court is
better suited to address these issues.
Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190, 2008
Alberta Teachers, supra at paras 30, 45-46.
IRPA, at ss. 54, 44(3), 45, and 173.

sec 9 at paras 54-55.

c. The absence of a strong privative clause is an indication of an intention not to shield
the ID' s decision from judicial review through the use of the deferential,
reasonableness standard.
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d. The consequences to the person concerned were severe: he could be deported to face
persecution, he was denied the internationally recognized right to be detennined a
refugee, and was provided no procedural safeguards to fairly assess whether actually
constituted a danger to Canada and should be barred from a refugee hearing.
e. The inadmissibility provision under s. 37(1)(b), which results in ineligibility for
refugee protection and circumvents the procedure for exclusion under Article IF ofthe
Refugee Convention. It should therefore be reviewed on the standard of correctness,
which is the standard of review for exclusion pursuant to Pushpanathan v. Canada
(MCI), [1998] 1 S.C.R. 982 at paras. 42-44 ("Pushpanathan") and Febles v. Canada
(MCI), 2012 FCA 324 at paras. 22-25.
f. The fact the ID decision gave rise to a certified question for the FCA suggests the case
raises the type of serious question of general important that should be reviewed on a
standard of correctness, as noted in Pushpanathan.
g. Review on the reasonableness standard promotes litigation and results in inconsistent
justice, because inconsistent positions may both be considered reasonable. For
example in BOlO's appeal before the FCA the Minister argued s. 117 criminalizes
human smuggling, whereas before the BCCA in Appulonappa the Federal Crown
argued that it did not.

II.

WHAT IS THE MEANING OF "PEOPLE SMUGGLING" IN SECTION 37(1)(b)
OF IRPA?

35. The FCA's conclusion that "people smuggling" under s. 37(l)(b) of IRPA is defined by s.
117(1) was based on an incomplete statutory analysis which overlooked its ordinary meaning
and its contextual statutory framework, ignored Canada's international obligations,
particularly Articles 31 and 33 of the Refugee Convention which prohibit refoulement and
penalizing refugees for illegal entry, and s. 7 Charter rights, which guarantee refugees access
to fair procedures. Furthermore, the FCA mistakenly concluded that adequate safeguards
included the Minister's discretion not to proceed with an admissibility hearing under s. 44 of
the IRPA or to grant an exemption to inadmissibility under s. 37(2)( a), the restricted PRRA
under s. 113(d) or an H&C application under s. 25(1).
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1. Statutory Interpretation - accepted principles of statutory construction show the
FCA erred in failing to require a people smuggler profit from his/her enterprise
36. "People smuggling" is not defined in either s. 37(1 )(b) or elsewhere in IRPA. It reads as
follows:
37.(1) Organized Criminality: A pennanent resident or a foreign national is inadmissible
on grounds of organized criminality for: (b) engaging, in the context of transnational
crime, in activities such as people smuggling, trafficking in persons or money laundering.
37.(1) Activitites de Criminalite Organisee: Emportent interdiction de territoire pour
criminalite organisee les faits suivants: (b) se livrer, dans Ie cadre de la criminalite
transnationale, a des activitites telles Ie passage des clandestins, Ie trafic de personnes ou
Ie recyclage des produits de la criminalite.

37. The elements of "people smuggling" must therefore be determined using the ordinary
principles of statutory interpretation. The correct application of these principles reveal
"people smuggling" to be properly defined as the clandestine or deceptive movement of
persons across borders for material benefit or profit. This definition maintains an appropriate
balance between the competing objectives of protecting refugees and promoting national
security.
38. In determining that "people smuggling" required only proof that the smuggler knowingly
assisted someone to enter Canada without the required documents, the ID Member and the
FCA's analysis neglected important aspects of statutory interpretation, laid down in Bell
Express Vu Limited Partnership v. Rex, 2002 SCC 42 at paras. 26-27, which held:

Today there is only one principle or approach, namely, the words ofan Act are to be read
in their entire context and in their grammatical and ordinary sense hannoniously with the
scheme of the Act, the object of the Act, and the intention of Parliament.
ARl, ID Reasons, supra at pp. 3- 5.

aJ Grammatical and Ordinary Sense of the Words
Definition of People Smuggling
39. The first step in statutory interpretation is to consider the ordinary sense of the word
"smuggling". This was not done by the lower courts in their decisions.
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40. The word "Smuggle" involves an element of secrecy or clandestine activity. This is
evidence in two common dictionary definitions as follows:
"(1) to import or export secretly contrary to the law and esp. without paying duties
imposed by law; (2) to conveyor introduce surreptitiously."
Webster's Ninth New Collegiate Dictionary, (Springfield, Mass.: Merriam-Webster Inc.,
1991) at p. 1114.
"(1) import or export (goods) illegally esp. without payment of customs duties; (2)
convey secretly; (3) put into concealment."
Concise Oxford Dictionary, (Oxford: Oxford University Press, 1990) at p. 1150.

41. Under the Customs Act, the Supreme Court of Canada has interpreted "smuggling"
consistently with this ordinary meaning:
It [smuggling] is a technical word, having a known and accepted meaning. It implies
illegality, and is inconsistent with innocent intent. The idea conveyed by it is that of a
secret introduction of goods with intent to avoid payment of duty.
R. v. Bureau, [1949] S.C.R. 367 at p. 385 citing the Customs Act, R.S.C. 1927, c. 42, ss.
172,177.
42. The Quebec Court of Appeal interpreted the word "smuggle" to exclude a clandestine
element only where the language of the statute explicitly distinguished between the two
otherwise "synonymous expressions" by stating: "Every one who smuggles or clandestinely
introduces into Canada any goods subject to duty ...".
Canada (A.G.) v. Riddell, 1973 CarswellQue 10,24 C.R.N.S. 144 at paras. 62-64
["Riddell"] citing the Customs Act, R.S.C. 1952, c. 58, ss. 190(3),203(3); R.S.C. 1970, c.
C-40, ss. 192(3),205(3).
43. The definition of "smuggling" under the Customs Act also suggests smuggling involves
receipt of a material benefit, because smuggling only arises when a person seeks to avoid
payment of customs duties. Where a good is openly declared at the border there is no
smuggling because there is no material benefit for the declarant.
Customs Act, R.S.C., 1985, c. 1 (2nd Supp.).
Canada (A.G.) v. Riddell, 1973 CarswellQue 10,24 C.R.N.S. 144 at paras 62-64.

French Text - Clandestine entry or attempts to deceive CBSA
44. The French legislative text is equally authoritative and must be given equal consideration
to the English text. If the French version only has one meaning, the English version must be
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interpreted as closely as possible with that meaning. This was emphasized in Gravel v. City of
St-Leonard, [1978] 1 S.C.R. 660 at p. 669.

45. The French version of s. 37(1)(b) refers to "Ie passage des clandestins". The Larousse
English-French Dictionary defines "passage" as "crossing", and "clandestin" as "illegal
immigrant, alien, or stowaway". This language emphasizes secrecy: a clandestine passage into
Canada without reporting at a designated port of entry, as occurred in R v. Li, 2001 BCSC
458, where a boat carrying migrants from China sought to evade detection. This more precise
French term has been overlooked by the lower courts and given insufficient weight in their
analysis of the term "people smuggling". It suggests the gravamen of people smuggling is
more than simply arranging the entry of people without necessary documents. There must be
an attempt at clandestine entry or deception of CBSA officers, or perhaps of other
transportation officials.
Larousse English-French Dictionary, (New York: Pocket Books, 1996) at pp. 62 and 223

46. The specific text in s. 37(l)(b) is recognizably distinct from the text in s. 117(1). The
crime in s. 117 is broadly labeled as "organizing entry into Canada" or "entree illegal" in
French. While ss.117 -121 are set out under the heading of "human smuggling and trafficking"
the French Text employs the entirely distinct heading "organisation d'entree illegal au
Canada". It does not include any reference to "passage des c1andestins". The plain and
ordinary meaning of the distinct terms employed in these sections in both French and English
suggests a distinction in meaning and purpose of the sections. Section 37(1)(b) deals with
"people smuggling" while s. 117 deals with "organizing illegal entry".
4 7. This interpretation is supported by the Smuggling Protocol, which provides the following
two distinct definitions for "illegal entry" and for "smuggling" in Article 3, which suggests an
intention to differentiate between the two:
Article 3(a): "Smuggling of migrants shall mean the procurement, in order to obtain,
directly or indirectly, a financial or other material benefit, of the illegal entry of a person
into a State Party of which the person is not a national or permanent resident" ...
Article 3(b): "Illegal entry shall mean crossing borders without complying with the
necessary requirements for legal entry into the receiving State."
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48. The specific requirement in s. 117 that the person entering Canada not be in possession of
a visa, passport or other document required by IRPA appears to address "requirements for
legal entry" in Article 3(b) the Smuggling Protocol. The fact that s.117 omits the profit
element from its definition equally suggests that it actually does not define "people
smuggling" because smuggling of migrants under Article 3(a) requires "a financial or other
material benefit."
Other decisions interpreting the term People Smuggling

49. The BCCA in R. v. Appulonappa. supra accepted the conclusion that "organizing illegal
entry" is a distinct activity from "people smuggling" by considering s. 117' s unambiguous
terms, Parliament's decision not to frame it in the same language as the Smuggling Protocol
and the section's legisiative evolution. The crime of "organizing illegal entry" under s. 117
was present under the former Immigration Act, R.S.C. 1985, c. 1-2, at s.94.1 which preceded
both the IRPA and the existence of the Transnational Crime Convention. The inadmissibility
provision for transnational crime, including for "people smuggling", however, was new to
IRPA when it received royal assent in November, 2001 and came into effect in June, 2002, at

the same time the Transnational Crime Convention and its Protocols were adopted by the
United Nations General Assembly on November 15,2000, signed by Canada in December,
2000 and ratified in May, 2002.
United Nations Convention against Transnational Organized Crime, GA Res 55/25, UN
Doc. A/55/383 (15 November, 2000), status at 28-10-2014.
Protocol against the Smuggling of Migrants by Land, Sea and Air. supplementing the
United Nations Convention against Transnational Organized Crime, GA Res 55/25, UN
Doc. A/55/383 (15 November, 2000), status at 28-10-2014.

50. The Citizenship and Immigration Canada Operational Guidelines, which are designed to
assist Immigration OfficerS to interpret and apply IRPA, confirms this interpretation:
Paragraph 37(1)(b) responds to Canada's international commitments to contribute, in
concert with the international community, to fight against criminals who seek to profit
from human suffering and to the fight against money laundering.
Citizenship and Immigration Canada, ENF 2/0P18: Evaluation Inadmissibility" (2
December 2013), s. 5.1 atpp.16-17.
51. As observed by the ID Member at paragraph 19, supra, previous ID decisions involving
"people smuggling" under s.37(1)(b) had involved reasonable grounds to believe the
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smuggler received or expected to receive a fmancial or material benefit. They had also
involvement clandestine entry at a place other than port of entry.
Canada (MPSEP) v. Uo.P., [2009] I.D.D. No.9, at pp. 6-9,17.

52. For these reasons, the grammatical and ordinary sense of the words "people smuggling"
and "passage des clandestins" suggests that secrecy and profit are essential elements. The
ordinary meaning of "people smuggling" does not include assisting people to openly arrive at
a port of entry, declare their presence, appear for examination, and initiate a refugee claim to
seek entry, as the M V. Sun Sea passengers did. Rather, it entails bringing illegal aliens into
Canada clandestinely, without reporting or by using deceptive measures, for financial or
material benefit. There is a significant distinction to be drawn between these situations.

ARl, ID Reasons, supra at p.9, para. 4.

b) Words in Their Statutory Context
53. Provisions of an enactment that are grouped together under the same heading are
presumed to be related in some way, be it a shared subject or object or a common feature to
the provisions. The placement of provision elsewhere, under a different heading, suggests the
absence of such a relationship. The IRPA is made up of275 sections divided into five distinct
Parts. Section 37(1)(b) is in "Part 1 - Immigration to Canada" and falls under "Division 4Inadmissibility". Section 117 on the other hand falls under "Part 3 - Enforcement". The two
sections have different operational roles in IRPA and operate in completely unique contexts.
Considering this, s.117 should not be used to interpret "people smuggling" in s. 37(1)(b).
Bell Express Vu, supra at paras. 36-37.
Interpretation Act, RS.C. 1985, c. 1-21 at s.15.
Jevco Co. v. Pilot Insurance Co. (2000),49 O.R. (3d) 760 (Ont. Sup. Ct. J.) at para. 11.

54. Section 37 is one of IRPA's inadmissibility provisions, which seeks to address "organized
criminality". It leads to a deportation order and the severe consequence of barring a person's
refugee claim. Section 37(l)(b) specifically occurs "in the context of transnational crime",
and provides two other examples of activities that require profit motives and are surreptitious
by nature - human trafficking and money laundering. The other inadmissibility provisions, set
out in ss. 33 - 42, address threats to Canada's security, human or international rights

19
violations, serious criminality and misrepresentation. The concept of a humanitarian smuggler
is at odds with these provisions.

IRPA, supra ss. 33-42, 101(l)(f).
Immigration and Refugee Protection Regulations, SORl2002-227 at s. 229(l)(e).
55. Section 117, on the other hand is one of the enforcement provisions of IRPA, which are
set out in ss. 117-121. It leads to a criminal conviction and punishment by fine or
imprisonment (maximum $1,000,000 fine or life imprisonment). Section 117 is situated under
a heading "human smuggling and trafficking" which might suggest it deals specifically with
"people smuggling". Several factors however, suggest otherwise. Firstly, s. 117 defines a
different crime than smuggling by focusing on a broader domestic concern of "organizing
entry into Canada". Secondly, the French text of the heading, "Organisation D'Entree Illegale
au Canada", is clearly reflective of this broader legislative goal. Thirdly, s. 117 was enacted
before the Smuggling Protocol and hence could not have been Canada's response to either
that Protocol or s. 37(1)(b). Fourthly, s. 101(1)(f) makes a person who is inadmissible under s.
37(1 )(b) ineligible for refugee status. This fulfills the same role as exclusion under Article
I(F) of the Refugee Convention or a danger finding under Article 33(2). Since exclusions may
only be ordered for 1) crimes against peace, war crimes and crimes against humanity, 2)
serious non-political crimes or 3) acts contrary to the purposes and principles of the United
Nations, and a danger finding must be made on the actual grounds of 1) serious danger to
security of Canada or 2) serious danger to the community of Canada, this suggests the broad
definition in s. 117 is inappropriate for s. 37(1 )(b) because it includes a range of activities
such as aiding refugee for humanitarian reasons - that would not meet the "very serious"
standard for exclusion or a danger finding.

Ezokola v. Canada, [2013] 2013 SCC 40 ["Ezokola"].
Suresh v. Canada (MCI), [2002] 1 S.C.R. 3 at paras. 89-90, 113-13 ["Suresh"],
56. While the Federal Court suggested that a link between ss. 117 and 37(1)(b) existed
because there would otherwise be no basis for making persons inadmissible for the crime
committed under s. 117, it failed to recognize that persons prosecuted under s.117 would
actually be found inadmissible to Canada under s. 36(1), the admissibility provision of IRPA
for "serious criminality". Therefore there is no inconsistency created by adopting distinct
criteria for inadmissibility lUlder s. 37(1)(b) from that under s. 117.
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57. In interpreting the meaning of the terms in s. 37(1)(b) the ID Member first considered the
meaning of "transnational" and observed that there was no interpretative guidance anywhere
in the IRPA. The Member found it necessary to rely on the definition set out in the
Transnational Crime Convention, Article 3.2(a), which states that an offence is transnational

in nature when it is committed in more than one state. In this context, it would be more logical
to also look to that Convention and its Smuggling Protocol for the definition of "people
smuggling", rather than in an unrelated part of IRPA.
ARl, ID Reasons, supra at pp. 2-3.

Absurd Results
58. An interpretation that causes unjust or unreasonable consequences, is considered absurd.
A court is entitled to reject an absurd interpretation in favour of a plausible alternative that
avoids the absurdity.
Sullivan, Ruth. Driedger on the Construction ofStatutes, 3rd ed. Toronto: Butterworths,
1994.
59. For example, if a family must flee persecution in their native country to claim asylum
abroad, it is conceivable that the wife arranges to purchase false travel documents through an
acquaintance, the husband pays for the documents and the daughter hides the documents
when the family flees their village. The family uses the documents to board a plane to come to
Canada. Upon arrival, they disclose that the documents are false and claim asylum.
60. According to the FCA's definition of "people smuggling" under s.37(1)(b), each member
of the family is inadmissible to Canada and barred from making a refugee claim because they
are engaging in people smuggling. None of them has the required documents to enter Canada;
they were all coming into Canada; each of them was organizing or aiding or abetting the
others to enter Canada; and each of them knew the others lacked the required documents.
Without the financial benefit requirement, it is not possible to differentiate the "smuggler"
from the "smuggled". Each family member played an integral role in organizing and enabling
the others' voyage to Canada and they all knew about each other's lack of documentation. So
who is the smuggler? According to the FCA's interpretation, they all are. This is an absurd
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result. It is not a result intended by parliament, yet it results through the use of the broad
definition of people smuggling accepted by the FCA.

2. Canada's International Obligations
61. The Objectives and Application of IRPA are set out in s. 3. Section 37 must be interpreted
consistently with those objectives which strive to balance national security and Canada's
obligation to combat human smuggling and trafficking, with protecting the rights of refugees,
and fulfilling Canada's international human rights obligations. Section 3(3)(f) specifically
states that Hthis Act is to be construed and applied in a manner that complies with
international human rights instruments to which Canada is a signatory" and s. 3(2)(e) states
that Canada is committed to providing asylum seekers fair and efficient refugee determination
procedures.
62. In both Nemeth and Hape this Court has held that unless a provision expressly derogates
from intemationallaw, legislation is presumed to enact or comply with Canada's international
obligations. In Ezokola, supra this Court recognised that, where possible, statutes should be
interpreted in a way that makes them consistent with Canada's treaty obligations and
principles of intemationallaw.

Nemeth v. Canada (Justice), 2010 SCC 56 at paras. 34-35, [2010] 3 S.C.R. 281
["Nemeth "]'
R v. Hape, 2007 SCC 26 at para. 36, [2007] 2 S.C.R. 292.
63. There is no derogation in s.37. Accordingly, the term "people smuggling" must be
interpreted to comply with Canada's international obligations. The overbroad definition of
"people smuggling" based on s. 117(1) ignores the internationally accepted definition set out
in the Smuggling Protocol. Since s.1 0 1(1 )(f) of IRPA makes persons who are inadmissible
under s. 37 of IRPA ineligible to make a refugee claim, it unfairly denies these refugees
access to the refugee process simply because they gratuitously helped other asylum seekers
enter Canada. This is contrary to Canada's international obligations in Arts. 1,31 and 33 of
the Refugee Convention and under principles of customary international law.
ARl, ID Reasons, supra at p.4 at para. 23.

(a) The Internationally accepted definition of "smuggling"
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64. Article 3(a) of the Smuggling Protocol adopted a definition for "smuggling", which
carefully distinguished between the smuggler and the smuggled by making financial or other
material gain and essential part ofpeople smuggling:
Article 3(a): "Smuggling of migrants shall mean the procurement, in order to obtain,
directly or indirectly, a financial or other material benefit, of the illegal entry of a person
into a State Party of which the person is not a national or permanent resident";
65. The FCA decided the definition for "people smuggling" taken from s.117 complied with
the Transnational Crime Convention and Smuggling Protocol, even though it encompassed
more than the minimum requirements set out in those instruments. They said:
[80] In summary, the Convention and the Protocol required Canada, as a signatory, to
criminalize the smuggling ofrnigrants. Canada did so in section 117 of the Act. Nothing
in the Convention or the Protocol constrained Canada from crirninalizing a wider sphere
of smuggling activity than the conduct described in the Protocol. When construing the
phrase "engaging, in the context of transnational crime, in activities such as people
smuggling" it"is therefore appropriate to define "people smuggling" in terms of the crime
created by section 117 of the Act.
ARl, BOlO FCA Reasons, supra at pp. 92, para. 80.
66. The FCA, however, failed to consider that the precise definition set out in the Smuggling

Protocol specifically balanced the Protocol's two competing objectives: to prevent and
combat the smuggling of migrants while protecting the rights of smuggled migrants, by
carefully distinguishing between the persons who ought to be protected and the persons who
can be excluded from this protection. It also enabled Canada to comply with its obligations in
international law, such as the principle of non-refoulement and the principle not to penalize
refugees for their illegal entry.

Smuggling Protocol, supra at art. 2.

(b) The Principle of Non-Refoulement - Article 33 of the Refugee Convention
67. The IRPA bars persons who are inadmissible under s. 37 from access to the refugee
determination under s. 101(1)(f) and allows for their deportation to persecution without any
finding that they are a danger to Canada. Given this, the broad definition of "people
smuggling" endorsed by the FCA violates the Refugee Convention's principle of non-

refoulment under Article 33, because it unfairly captures innocent conduct which could not
result in exclusion. Article 33 reads as follows:
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Article 33 - Prohibition of expulsion or return ("refoulement")
1. No Contracting State shall expel or return ("refouler") a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened on
account of his race, religion, nationality, membership of a particular social group or
political opinion.
2. The benefit of the present provision may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the country in
which he is, or who, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country.
68. The principle of non-refoulement, laid down in the Refugee Convention, is also part of
customary international law. As such, it is automatically part ofthe law of Canada, absent
express derogation. The Refugee Convention goes further by stating:
The principle of non-refoulement is so fundamental that no reservations or derogations
may be made to it. It provides that no one shall expel or return ("refouler") a refugee
against his or her will, in any manner whatsoever, to a territory where he or she fears
threats to life or freedom [on account of his race, religion, nationality, membership of a
particular social group or political opinion].
Refugee Convention, supra at p. 3, Introductory Note.
UNHCR, The Principle of Non-Refoulement as a Norm of Customary International Law.
Response to the Questions Posed to UNHCR by the Federal Constitutional Court of the
Federal Republic of Germany in Cases 2 BvR 1938/93,2 BvR 1953/93, 2 BvR 1954/93.
69. The definition of "people smuggling" accepted by the FCA was based in part on a
misunderstanding that the concept of non-refoulement comes into play only at the point of a
refugee'S actual physical removal from Canada. The FCA held:
[88] Article 33 of the Refugee Convention, which is incorporated in section 115 of the
Act, is potentially applicable to BOlO and B072. Subject to the tenns of s.1l5, it would
generally prohibit Canada from returning either individual to a territory where their life
or freedom would be threatened on a Convention ground. However, it is well-settled law
that a finding of inadmissibility is not the equivalent of removal or refoulement, and a
finding of inadmissibility should not be conflated with subsequent removal or
refoulement.
ARl, BO 10 FCA Reasons, supra at p. 94.

70. Nemeth dealt with a very different issue than the current case. The Nemeths had received
refugee status in Canada 6 years before they were ordered extradited for fraud after a hearing
under the Extradition Act, S.C. 1999, c. 18. The issue was whether the principle of nonrefoulement provided them an enduring bar to removal through extradition. This Court found
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it did not, because risk varies with time and so must be reassessed if a refugee becomes
subject to removal years after refugee status was conferred. The Court stated:
[50] It follows that the rights flowing from the individual's situation as a refugee are
temporal in the sense that they exist while the risk exists but end when the risk has ended.
Thus, like other obligations under the Refugee Convention, the duty of non-refoulement
is "entirely a function of the existence of a risk of being persecuted [and] it does not
compel a state to allow a refugee to remain in its territory if and when that risk has
ended" ..... The relevant time for assessment of risk is at the time of proposed removal:
Hathaway, at p. 920; Wouters, at p. 99. This temporal understanding ofrefugee status
under the Refugee Convention does not support the "binding effect" approach to earlier
formal findings of refugee status.

Nemeth, supra at para. 50.
ARI, BO 1aFCA Reasons, supra at p. 94, para. 89.
71. Significantly, in Nemeth this Court confirmed that a risk of persecution must be assessed
under the duty of non-refoulement and found the Minister had imposed too high a threshold
for determining whether the Nemeths would face persecution. This Court did not rule on the
scope of non-refoulement or suggest it meant risk need only be assessed just before removal,
but did observe, "As one author puts it, 'it is one's de facto circumstances, not the official
validation of those circumstances that gives rise to refugee status': James C. Hathaway, The

Rights of Refugees Under International Law (2005), at pp. 158 and 278." The corollary of this
declaratory nature of refugee status is the prohibition against refoulement of a refugee
claimant until his/her claim to refugee status has been adjudicated.

Nemeth, supra at para. 50.
UNHCR, Handbook on Procedures and Criteria for Determining Refugee Status under
the 1951 Convention and the 1967 Protocol relating to the Status of Refugees, January
1992, HCRlIP/4/Eng/REV.1 at para. 28.
72. Non-refoulement hence is not limited to risk assessment at the point of a refugee's
removal, but mandates all signatory states to ensure at a minimum, access to fair procedures
to determine refugee status pursuant to the Refugee Convention. The UNHCR has specifically
said, "As a general rule, in order to give effect to their obligations under the 1951 Refugee

Convention and/or Smuggling Protocol, States will be required to grant individuals seeking
international protection access to the territory and to fair and efficient asylum procedures."
This is an essential element ofthe full and inclusive application of the Convention.

Refugee Convention, supra at arts. 1 and 33.
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UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement
Obligations under the 1951 Convention relating to the Status of Refugees and its 1967
Protocol at para. 8 [UNHCR, Advisory Opinion on Non-Refoulement].
UNHCR, Asylum Processes (Fair and Efficient Asylum Procedures), Un Doc
EC/GC/O 1112, 31 May 2001.
UNHCR, The Scope and Content of the Principle ofNon-Refoulement (Opinion) [Global
Consultations on International Protection/Second Track], Geneva: The Commissioner,
20 June 2001).
73. The UNHCR has further stated:
"A comprehensive review of the travaux preparatoires confirms the overriding
humanitarian object and purpose of the Convention and provides significant evidence that
the non-refoulement provision in Article 33(1) was intended to prohibit any acts or
omissions by a Contracting State which have the effect of returning a refugee to
territories where he or she is likely to face persecution or danger to life or freedom."
UNHCR, Advisory Opinion on Non-Refoulement, supra at para 30 [emphasis added].
74. International case law has consistently recognized that the right to a"fair and efficient
refugee detennination procedure" is specifically within the scope of the principle of nonrefoulement.
Hirsi v. Italy (2012), Application no. 27765/09, 55 EHRR 21 at paras 23, 26, 133-138,
146-147, 185.
1M v. France (2012), Application no. 9152/09, [2012] ECHR 3001 at paras 120, 127,
130-131,141,147,148,158.
MS.S. v. Belgium and Greece (2011), Application no. 30696/09, 53 EHRR 2 at paras. 56,
173, 216,266,286-322,339.
Pacheco Tineo Family v. Bolivia (2013), judgement of25 November 2013 (IACrtHR)

75. When Canada's eligibility provisions (including ineligibility due to inadmissibility) were
enacted in the IRPA in 2001, UNHCR had this to say to the Parliament committee reviewing
the Bill:

Statutory bars to the asylum procedure: the "ineligibility provisions"
40. UNHCR is concerned that Bill C-11 narrows the scope of the right to seek asylum, by
establishing statutory barriers to Canada's refugee determination procedure. In UNHCR's
view, automatic bars to consideration of asylum claims are not in conformity with the
Refugee Convention.
Exclusion from the scope of refugee protection
45. Section 101(1)(f) contains the broadest of the "ineligibility" provisions, prohibiting
referral to the Refugee Protection Division of persons found inadmissible on grounds set
out in ss. 34 - 37, namely: security (8.34), human or "international rights" violations
(s.35), serious criminality (s.36(1)), and organized criminality (s.37).
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51. Similarly, UNHCR is concerned that section 37(1)(a), the provision establishing
inadmissibility/ineligibility on grounds of organized criminality, is excessively broad. It
is unclear what would determine Ilmembershipll in an organization engaged in criminal
activity. UNHCR reiterates the importance of making individualized determinations
based on an applicant's activities, and of avoiding !!guilt by association". UNHCR
welcomes section 37(2)(b) which recognizes that refugees may have no choice but to tum
to smugglers to reach safety, and that therefore an asylum-seeker who enters Canada with
the assistance of a person involved in organized criminal activities, should not be barred
from the refugee determination process.
UNHCR, Submission to the House of Commons, Standing Co1l111littee on Citizenship and
Immigration, Comments on Bill C-JJ "An Act respecting immigration to Canada and the
granting ofrefugee protection to persons who are displaced, persecuted or in danger" (5
March 2001) at pp. 14-17 [emphasis added].
76. The FCA however, found that Arts. 31 and 32 of the Refugee Convention did not protect
BO 10 from expulsion, saying:
[85]
Article 31 prohibits penalizing Convention Refugees for entering a signatory state
illegally. However, as James C. Hathaway describes in The Rights of Refugees under
International Law (Cambridge: Cambridge University Press, 2005), at pages 412 and
413, the drafters of the Refugee Convention were '"unambiguous" that Article 31 does not
prevent a signatory state from expelling refugees who illegally enter the state's territory.
[87]
Article 32 of the Refugee Convention places limits on the ability of a signatory
state to expel a refugee lawfully in its territory. However, as Guy S. Goodwin-Gill and
Jane McAdam note in The Refogee in International Law, 3rd ed. (Oxford: Oxford
University Press, 2007), at page 524, the phrase lawful presence "implies admission in
accordance with the applicable immigration law, for a temporary purpose, for example,
as a student, visitor or recipient of medical attention." Neither BOlO nor B072 can be said
to be lawfully in Canada so as to attract the protection of Article 32.
ARl, BOlO FCA Reasons, supra at p. 93, para 85 - 87.
77. In so finding, the FCA failed to consider that the guarantee of non-refoulement in Article
33 prohibits returning or placing a refugee in peril of return through expUlsion before his/her
claim to refugee status has been heard. Professor Hathaway goes on to say, in the passage
cited by the FCA above, "Whatever right governments have to expel refugees is constrained
by Article 33's duty ofnon-refoulement." Given this the FCA's conclusion that BOlO and
B072 were not lawfully in Canada was simply incorrect. The Refogee Convention guarantees
refugees the right to remain in a host country pending the determination of their claim.

The Rights ofRefugees under International Law (Cambridge: Cambridge University
Press, 2005), at p. 413.
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78. This does not mean a refugee can never be expelled. While Article 33(1) of the Refugee
Convention bars expulsion or return of a refugee, by any means whatsoever, to any country
where he/she is at risk, Article 33(2) provides two exceptions for persons 1) who are a danger
to the security of the host country or 2) who have been convicted of a "particularly serious
crime" and therefore "constitute a danger to the community of that country.
79. In Suresh, supra this Court confmned a refugee could be removed from Canada if he
posed a threat of "substantial" harm and that "proof of a potentially serious threat" was
required. The Court went on to find this determination and the determination of whether the
return of the person to face danger of torture or similar abuses would violate international
norms and the principles of fundamental justice protected by s. 7 of the Charter must be made
on a case by case basis, with full disclosure to the persons concerned and an opportunity for
him to respond to the Minister's concerns.
Suresh, supra at paras.

89~90, 113~130.

80. The system by which a person found inadmissible under s.37(1)(b) is automatically
barred from refugee status by operation oflaw under s.lOl(l)(f) provides no such procedural
safeguards to ensure the person has actually committed a crime that presents a "substantial"
hann or is a potentially "serious threat" to Canada. Given this, "people smuggling" under s.
37(1)(b) should be defined as a crime involving substantial harm to Canada such as profiting
for smuggling people, as contemplated in Article 3(a) of the Smuggling Protocol.
Suresh, ibid.
81. BO 10 and others like him who gratuitously assist themselves and others to enter Canada
without necessary documents, to claim refugee status do not present a threat of substantial
harm to the nation. In accepting s.117 as the definition of "people smuggling" in s. 37(I)(b) of
IRPA, it follows that the FCA erred by adopting a test that infringed the rights to nonrefoulement under Article 33.

(c) Article 31 of the Refugee Convention - No Penalty for Illegal Entry
82. The international community has accepted that many refugees must travel and cross
national borders without documents to seek asylum. Article 31 of the Refugees Convention
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requires the protection of refugee claimants who enter the territory of a contracting state
without authorization:
Article 31 - The Contracting States shall not impose penalties, on account of their illegal
entry or presence, on refugees who, coming directly from a territory where their life or
freedom was threatened in the sense of Article 1, enter or are present in their territory
without authorization, provided they present themselves without delay to the authorities
and show good cause for their illegal entry or presence.
83. Lord Brown LJ considered the importance and application of Article 31 in R. v. Uxbridge
Magistrates Court and Another, Ex parte Adimi. [1999] EWHC Admin 765; [2001] Q.B. 667.

United Kingdom: High Court (England and Wales) at paras. 15-16:
What, then, was the broad purpose sought to be achieved by Article 31 ? Self-evidently it
was to provide immunity for genuine refugees whose quest for asylum reasonably
involved them breaching the law. In the course of argument my Lord suggested the
following formulation: "Where the illegal entry or use of false documents or delay can
be attributed to a bona fide desire to seek asylum whether here or elsewhere, that
conduct should be covered by Article 31." That seems to me helpful. That Article 31
extends not merely to those ultimately accorded refugee status but also those claiming
asylum in good faith (presumptive refugees) is not in doubt.
84. In keeping with this principle, Article 5 of the Smuggling Protocol prohibits criminal
prosecution of migrants who were the obj ect of a people smuggling operation. Section 133 of
IRPA reflects this obligation in the criminal law context, by prohibiting prosecution of

refugees for illegal entry while a refugee claim is pending.
85. As noted at paragraph 77, the FCA decided that protection from expulsions does not
apply to persons who enter the state's territory illegally. It further stated that persons who had
only been the object of smuggling were protected by s. 37(2)(b) of IRPA:
[86] Moreover, as set out above, paragraph 37(2)(b) of the Act excludes a finding of
inadmissibility under paragraph 37(1)(a) based only on the fact that the individual had
been smuggled into Canada. Thus, those who are smuggled into Canada are not penalized
as a result of their mode of entry.
ARI, BOlO FCAReasons, supra atp. 93, para 86.
86. The FeA, however, failed to note that s. 37(2)(b) of IRPA is not applicable to s.37(l)(b),
the relevant section at issue in this case. The FeA thus erroneously considered s. 37(2)(b) to
provide appropriate protection in this regard.
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87. Further, it is the precise detinition of "people smuggling" that determines whether a
person has in fact done anything illegal and ought to be expelled as a "people smuggler" or
whether, in their mode of entry, they only necessarily and incidentally helped one another in a
manner that should not be penalized.
88. The United Nations manual on the prosecution of people smuggling insists
criminalization must only cover those who profit from the related conduct. The material
benefit is the gravamen of "people smuggling" in the Smuggling Protocol as set out in Article
3(a). This is what differentiates the smuggler from the smuggled. A "people smuggler" is, in
essence, a person who profits from the misfortune of the person who is smuggled.
Basic Training Manual on Investigating and Prosecuting the Smuggling of Migrants
(New York: United Nations Office on Drugs and Crime, 2010) at p.3.

89. Denial of access to a state's procedures for determining refugee status is a form of
penalty contemplated by Article 31 of the Refugee Convention. Professor James Hathaway
notes: "because the essential purpose of Article 31 is to insulate refugee from penalties for the
act of coming across a border without authorization, a refugee must not be denied access to
ordinary legal entitlements to a complete refugee status inquiry because he has contravened
migration controls."
Hathway, 1. The Rights of Refugees under International Law (Cambridge: Cambridge
University Press, 2005) at p. 408.
90. Many refugees arrive in Canada either without documents or having used false ones.
Unless these individuals arrive alone, they run the risk of being found inadmissible under the
FCA's acceptance of an overly broad interpretation of "people smuggling" for incidentally
aiding the others they came with. Consequently, they are barred from making their refugee
claim. This serious penalty places Canada in violation of the prohibition against penalizing
refugees for illegal entry in Article 31 of the Refugee Convention.

3. The Federal Court's mistaken view that other discretionary procedures adequately
protect a refugee found inadmissible under s. 37(1)(b)
Section 44 - Ministerial Discretion to convene admissibility hearing under s. 37(J)(a)
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91. The FCA buttressed its decision by finding that the Minister's discretion under s.44 not to
issue a report and initiate an admissibility hearing under s. 37(l)(b) provided a sufficient
safeguard against misuse of the section against humanitarians and refugees who assist each
other without receipt of a material benefit. The Court later commented in JP. v. Canada,
supra at paras. 108-115 that it was common sense to conclude the Minister would not issue a
report against family members who assisted each other and that it was too remote a possibility
to consider that humanitarian aid workers would be captured, but provided no explanation for
why any person with purely humanitarian motives should nonetheless be caught.
ARl, BOlO FCA Reasons, supra at pp. 95-97, paras. 92-93, 96.
92. When s. 117 was enacted, Members of Parliament had the following discussion, which
casts some light on their concerns that Canada continue to comply with the Refugee
Convention and not penalize either refugees, for helping each other enter Canada without
documents, or humanitarians for simply assisting refugees:

Mr. John McCallum: ... since we're on subclause 117(1), we heard a fair amount of
testimony in our hearings from people doing humanitarian work, reverends and saintly
people, if you will, and the last people in the world we would want to prosecute. Yet, if
you read that literally, it looks like some of these people who are helping refugees could
be prosecuted. Or if my sister is in a bad country and I help her, it looks like I can be
prosecuted. How does that work?
Mr. Daniel Therrien: The protection against such prosecutions is in subclause 117(4),
which provides that no prosecution under the smuggling provision can occur without the
consent ofthe Attorney General, who, obviously, in deciding whether to prosecute, will
weigh the motives of the people who have assisted others to come illegally into Canada.
This is, again, what the current act provides, and there are relatively few prosecutions on
smuggling, certainly no complaints I've heard that under the current regime, which
would be repeated in the new regime, people who acted on humanitarian grounds have
been prosecuted for smuggling ....
Canada. Parliament. House of Commons. Standing Committee on Citizenship and
Immigration. Minutes ofProceedings and Evidence, 37th ParL, 1st sess., issue 27 (2001).
[emphasis added].
93. The BCCA in Appuionappa, supra however, observed that humanitarians can and have
been charged for organizing entry into Canada under s. 117 ofthe IRPA, despite the discretion
vested in the Attorney General under s.ll 7(4) of IRPA:

No proceedings without consent
117 (4) No proceedings for an offence under this section may be instituted except by or
with the consent of the Attorney General of Canada.
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94. The FCA does not appear to have considered that in the absence of any guidelines for
exercising the discretion in s. 44, inadmissibility proceedings involving persons acting for
humanitarian reasons could be commenced under s. 37(1)(b) even though this had not been
the intention of Parliament. Furthermore, the FCA neglected the fact in the four cases before
this Court, the Minister proceeded under s. 37(1)(b) in the precise scenario where persons
aided others, including family members, to flee persecution and to seek asylum.

Appulonappa, BCCA, supra at para. 148.
J. P. et al., FCA, supra at paras. 108 -115.
95. The FCA also neglected the fact that, in making the decision to issue a report, it is
common practice for the deciding Officer simply to apply the enumerated criteria for the
inadmissibility provision. It is reasonable to expect that all cases meeting the enumerated
standard will be referred to admissibility hearings, even where the definition is overbroad, as
it is in this case. This was highlighted in the decision of Olvera Romero v, Canada

(Citizenship and Immigration), 2014 FC 671 at paras. 69-79, 92-93 where the Federal Court
accepted the Minister's argument that their jurisdiction of the same Officers is too narrow to
consider humanitarian factors, in the context of a refugee cessation application.

Other Procedures
96. The FCA went on to find that three remaining post-inadmissibility procedures provided
"significant protection" to refugee claimants denied access to the refugee determination
process: a) the s. 37(2)(a) application to the Minister for exemption from inadmissibility
where it is not "contrary to the national interest," b) a restricted PRRA under s. 113( d), and c)
an H&C application under s. 25. In fact, none of these provides a refugee adequate procedural
safeguards or considers the full risk of persecution faced by the asylum claimant. They are
completely inadequate substitutes for the refugee determination process that a claimant, who
acted solely for humanitarian reasons, would rightly have received.
ARI, BOlO FCA Reasons, supra at pp. 94-95.

(a) Ministerial Exemption under Sections 37(2)(a) (now section 42.1)
97. Section 37(2)(a) of IRPA does provide for an application for an exemption from
inadmissibility under s. 37(1)(b)(now s.42.1 of IRPA):

32
37(2)(a) subsection (1) does not apply in the case of a permanent resident or a foreign
national who satisfies the Minister that their presence in Canada would not be
detrimental to the national interest";
42.1 (1) The Minister may, on application by a foreign national, declare that the
matters referred to in section 34, paragraphs 35(1)(b) and (c) and subsection 37(1) do
not constitute inadmissibility in respect of the foreign national if they satisfY the
Minister that it is not contrary to the national interest.
(2) The Minister may, on the Minister's own initiative, declare that the matters
referred to in section 34, paragraphs 35(1)(b) and (c) and subsection 37(1) do not
constitute inadmissibility in respect of a foreign national if the Minister is satisfied
that it is not contrary to the national interest.
98.

The protection under this section however, is entirely illusionary because the Minister

consistently refuses to exercise this discretion. Not only has the Minister refused to grant a s.
37(2)(a) exemption since the IRPA was enacted, he declined to make a decision at all in every
case: 20 applications have been submitted since IRPA was enacted and 21 applications remain
pending before the Minister.
Access to Infonnation Responses dated May, 2011 and July 26,2012.
Stables v. Canada (Citizenship and Immigration), 2011 FC 1319.
99.

The Minister need not actually consider any criteria relating to the risk the applicant faces

in their country of origin or their culpability in having been found inadmissible. In deciding the
application, the Minister retains the extremely broad discretion to consider whether to allow an
inadmissible person to remain in Canada only if their presence is not detrimental to the "national
interest". This Court confirmed inAgraira v. Canada (Public Safety and Emergency
Preparedness), 2013 SCC 36, that the Minister may predominantly consider national security
and public safety. While he is not excluded from considering other relevant personal
considerations as he sees fit, the application "is not an alternative form of humanitarian
review." The IRPA has since been amended to reflect this decision in s. 42.1 (3), which reads:
42.1(3) In determining whether to make a declaration, the Minister may only take into
account national security and public safety considerations, but, in his or her analysis, is
not limited to considering the danger that the foreign national presents to the public or the
security of Canada.
100. The exemption application is also inadequate because it reverses the onus and requires
the applicant prove he/she is not a danger to the security of Canada, without any disclosure or
notice of the case he/she has to meet. Further, it does not stay the removal of an applicant. An
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individual who is caught by an overly broad definition of people smuggling is at a very real
risk of being removed prior to a decision being made on the application; there is no safeguard
to ensure the merits bfthe case are actually assessed prior to removal.

(b) Restricted PRRA under SSe 112(3), 113(d) and 97(1)
101. While an individual inadmissible under s. 37(l)(b) has access to a limited PRRA
application under s. 113( d) of the IRPA, this is restricted, and paper-based. Risk assessment is
limited to s. 97(1) risk of torture, cruel and unusual treatment or punishment, or death, while
risk of persecution under s. 96 is explicitly barred from consideration. If successful, it
provides only a stay of removal not ongoing protection. The individual is barred from
permanent residency and therefore ineligible to sponsor family members abroad to come to
Canada.
102. PRRA applications are usually decided without an oral hearing. The PRRA is designed
to function as a truncated "final review of risk" prior to removal of a failed refugee claimant
who has previously had a full hearing before the RPD. As such, it is considered "ancillary" to
the refugee determination and is not a substitute for an oral hearing before the RPD. Unlike in
the RPD proceeding, there is no right to counsel and the interview is conducted entirely at the
discretion ofthe Officer. No recording is produced. The PRRA Officers, unlike members of
the independent quasi-judicial RPD, are civil servants employed by Citizenship and
. Immigration Canada.

Chen v. Canada (MCl) 2005 FC 1523 at para. 28.
Suresh, supra at para. 121.
103. There is no appeal right and once a negative decision is rendered a person immediately
becomes removable. A person applying to judicially review a PRRA decision must apply to
have their removal stayed by the Federal Court, which is an extraordinary remedy.
(c) H&C Application under s. 25 of the [RPA
104. An H&C application under s. 25 is a last-resort application that a person in any
immigrant stream can make to ask the Minister to relieve them oftheir obligations to comply
with obligations under the lRPA based on humanitarian and compassionate considerations.
The application is not tailored to the needs of refugee claimants and specifically prohibits the
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visa officer from considering risks to the applicant's life or personal security in their home
country. A pending H&C application does not stay removal or confer protected person status.
Notably, this section has now been amended to exclude persons who are inadmissible for
organized criminality under s. 37( I )(b) from examination under the section.

IRPA, supra at s. 25(1.3).
105. For these reasons, the alternate applications and "significant protections" relied upon by
the FCA to justify the overbroad definition of "people smuggling" in s. 37(1 )(b) of the IRPA
were insufficient to ensure Canada's compliance with its international obligations or with s. 7
of the Charter.

4. Summary of "People Smuggling" in s. 37(1)(b)
106. The Smuggling Protocol which defmes smuggling as "the procurement, in order to
obtain, directly or indirectly, a fmancial or other material benefit, of the illegal entry of a
person into a State party of which the person is not a national or a permanent resident," strikes
the appropriate balance between the competing goals of national security and refugee protection,
as set out in s. 3 of the IRPA. This definition would allow Canada to prosecute and deny safe
haven to those who profit from human smuggling and transnational crime, while ensuring that
refugees who help each other come to Canada are not barred from protection.
107. BO I 0 did not profit or materially benefit from his activities aboard the M V Sun Sea
and the boat and its passengers did not enter Canada secretly or clandestinely. Therefore,
upon a proper interpretation of "people smuggling" under s. 37 (l)(b), BO 10 would not be
inadmissible to Canada and should have access to the refugee claim procedures.

III.

108.

DOES SECTION 37(1)(b) VIOLATE SECTION 7 OF THE CHARTER OFRIGHTS AND FREEDOMS IN A MANNER WHICH IS NOT SAVED BY
SECTION 1 OF THE CHARTER?
BOlO adopts the submissions of the appellants Hernandez, B306 and J.P. & GJ. that s.

37(1)(b) violates s. 7 of the Charter. His position in summary form is as follows.
109. The FCA's conclusion that "people smuggling" in s. 37(1)(b) of IRPA is defined by s.
117 deprives BOlO and other refugees of liberty and security of the person in a manner that is
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overbroad and arbitrary, contrary to s. 7 of the Charter. They are subject to detention and
automatically found ineligibility to make a refugee hearing under s. 101 (1 )(f) of IRPA
excluded from the process without any fair procedure to determine whether they actually
constitute a danger to Canada and have committed a serious crim. They can also be deported
to a country where they face persecution.
110. The international principles explored above inform the s. 7 of the Charter breach. This
Court in Kazemi Estate recently observed that the Charter will often be understood to provide
protection at least as great as that afforded by similar provisions in international human rights
documents to which Canada is a party, which can operate as an interpretive tool to delineate
the breadth and scope of Charter rights, and that jus cogens norms can generally be equated
with principles of fundamental justice in the context of issues pertaining to international law.

Kazemi Estate v. Islamic Republic of Iran, 2014 SCC 62 at paras 150-151.
111. The accelerated process under s. 101 (1 )(f) of IRPA which circumvents the exclusion
process and denies the refugee access to any fair procedure to determine if they actually
constitute a danger to Canada and whether they should rightly have access to a refugee claim
hearing, as provided for under the Refugee Convention does not accord with the international
principles set out above, and the of principles of fundamental justice.
In Singh v. Canada (ME!), [1988] 1 S.C.R. 177 at paras. 49- 59 and 72, this Court

112.

stated that refugee claimants are entitled to fundamental justice in the adjUdication of their
status, and found that this ought to include the right to an oral hearing when credibility is an
Issue:
59. I should note, however, that even if hearings based on written submissions are
consistent with the principles of fundamental justice for some purposes, they will not be
satisfactory for all purposes. In particular, I am of the view that where a serious issue of
credibility is involved, fundamental justice requires that credibility be determined on the
basis of an oral hearing. Appellate courts are well aware of the inherent weakness of written
transcripts where questions of credibility are at stake and thus are extremely loath to review
the findings oftribunals which have had the benefit of hearing the testimony of witnesses in
person: see Stein v. The Ship "Kathy K ", [1976] 2 S.C.R. 802, at pp. 806-08 (per Ritchie 1.) I
find it difficult to conceive of a situation in which compliance with fundamental justice
could be achieved by a tribunal making significant findings of credibility solely on the basis
of written submissions.

36
113. Under the Refugee Convention, and under Singh exclusion should be the subj ect of a
reasoned determination under Article IF. Article IF provides for consideration of the
individual circumstances of the case and allows the refugee claimant to lead evidence to
refute the allegation to show the crime or danger in question does not meet the "serious"
standard for exclusion. Alternatively, a person should be protected from refoulement under
Article 33, unless there are reasonable grounds for regarding them as a "significant" danger to
the security of the country to the community.
114. In Suresh, supra, this Court required the Minister to adopt a danger opinion procedure,
setting out the reasons why he proposed to deport the refugee and providing him an
opportunity to respond. This was required, in the absence of the oral hearing into an allegation
the refugee was excluded from refugee status under Article IF of the Refugee Convention, in
order to ensure the procedure provided fundamental justice as contemplated by s. 7 of the

Charter.
Suresh, supra at paras 113-130.
115. Once determined to be inadmissible under s. 37(1)(b), the refugee claimant is
determined ineligible to proceed with a refugee claim under 101 (1 )(f), without any
opportunity to make representations on the merits ofhislher ineligibility or whether helshe
poses a danger to Canada. This is inconsistent with principles of intemationallaw and
fundamental justice.
116. As noted previously, other procedures available to a person denied access to the refugee
process under ss. 37(1)(b) and 101(1)(f): a ministerial exemption under s. 37(2)(b), a limited
PRRA under s. 113(d) or an H&C under s.25, do not provide a safeguard against refoulement,
nor the breach of principles of fundamental justice.
117. Throughout this process, a person subject to admissibility hearing under s. 37(1)(b) may
also be detained or placed on onerous reporting conditions, faces the stigma of being labeled a
"people smuggler", is compellable to ongoing examination, and is under constant threat of
removal to persecution or other harm. This Court recognized in Charkaoui v. Canada

(Citizenship and Immigration), 2007 SCC 9 that where safeguards against removal to danger
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are inadequate, the existence of the threat of removal itself constitutes a sufficient threat to
security of the person to engage s. 7 even in advance of actual removal.
118.

The definition of people smuggling adopted by the FCA it is arbitrary and overbroad

because it sweeps into its ambit conduct that bears no relation to its objective by
encompassing refugees who assist each other, humanitarians who assist refugees and family
members who help each other enter Canada to seek asylum without documents. The provision
is not limited to catching true smugglers as contemplated by the Smuggling Protocol, those
who profit through surreptitious movement ofthe refugees who must rely on them.
119. The provision cannot be saved by s. 1 of the Charter. It is not a reasonable measure
designed and necessary to address a pressing and persistent social problem. It is designed to
address people smuggling and human trafficking, but goes far beyond the internationally
agreed on definition that limits the people smuggling to that done clandestinely and for profit
to differentiate between the smuggler and smuggled.

PART IV: COSTS
120.

The Appellant requests that the appeal be allowed with costs here and in the courts

below.

PART V: ORDER SOUGHT
121.

The Appellant requests an order allowing the appeal and returning the matter to the

Immigration Division for a redetermination in accordance with the reasons of this Court.

ALL OF WmCH IS RESPECTFULLY SUBMITTED
Dated this 29th day of October, 2014.

Rod Holloway'
Counsel for the Appellant
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