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PART I: OVERVIEW AND STATEMENT OF FACTS

1. The Interveners are a coalition of the Okanagan Nation Alliance (the “Okanagan”), and their
member community, the Okanagan Indian Band (“OKIB"); and, the Secwepemc (Shuswap) Nation Tribal
Council (the "Secwepemc”), and their member communities, the Adams Lake, Neskonlith and Splatsin
Indian Bands, involved in the logging cases where this Court granted a cost order (the “Logging Cases”);"
and the Union of BC Indian Chiefs (*UBCIC"). The Okanagan and SecWepemc participated as interveners
below. UBCIC's motto is “The Land is Our Culture”; they are the oldest Indigenous organization in BC,
formed in response to the 1969 White Paper Policy, Canada’s proposal to assimilate Indigenous Peoples
by ending the special constitutional status for “Indians and Lands Reserved for the Indians”.

2. This appeal is on a path travelled by the ancestors of these Interveners for a century, seeking
justice in relation to the Land Question: How did the Province (“BC") géin control of the homelands of the
Indigenous Peoples in BC in the absence of Treaty? Notwithstanding the law and the rule of law, since
Confederation, BC has denied Aboriginal title at great social, cultural and spiritual cost to Indigenous
Peoples. Denial of Aboriginal title and legal orders grounds BC's de facto sovereignty assertions over
lands and resources. Assuming Aboriginal title would interfere with Crown sovereignty and the well being
of all Canadians, led the BC Court of Appeal (“BCCA") to fundamentally alter the Canadian constitutional
framework, violating s. 35 by turning it into a sword to attack Indigenous laws, legal orders and title. The
doctrine of terra nullius, repudiated by this Court and internationally was implicitly invigorated. The BCCA
opted for a model of division and finality, denying Indigenous Peoples’ territorial relationship with the land
and precluding solutions built on legal pluralism - a mutual recognition of co-existing legal orders, which can

create enduring relationships and reflect justice.
PART Il POINTS IN ISSUE

3. The BCCA erred in reducing Aboriginal title to small sites over which title can be proven, and
determining that rights, not title will provide cultural security.2

4, The first Constitutional Question stated by this Court should not be answered because it is properly
engaged, not by this Appeal, but by the Logging Cases, left awaiting the outcome of this Appeal. But if it is

answered it should be answered affirmatively.



PART lll: ARGUMENT
A. BC Severs Aboriginal Title From the Living Tree of the Constitution

S The BCCA's decision is a marked departure from Canada'’s constitutional make-up, which is built
on the recognition of Indigenous societies who were here first, and whose title to the land and legal orders
are woven into the fabric of Confederation, co-existing with, and imposing constraints on, Crown
sovereignty. The BCCA decision converts Aboriginal title through a process of site-specific proof, from an
inherent legal right, reflected in the Constitution and in cases such as Calder,® Guerin* and Delgamuukw,5
to a form of judicial grant to which Indigenous People can aspire if théy are able to meet stringent and

limiting criteria.

6. Indigenous societies and their legal systems pre-existed and survived the assertion of Crown
sovereignty; this is the golden thread of recognition by the common law, woven through Canada’s living
constitution by the doctrine of continuity, creating a bedrock of legal pluralism.8 There is no authority for
BC's argument that Aboriginal title, before s. 35, extended only to} the extent necessary to ground
subsistence activities, such as hunting and fishing.” Aboriginal title is a unique property right — it is a
collective, inherent and pre-existing right in land and governance grounded in “the fact ... that when the
settlers came, the Indians were there, organized in societies and occupying the land as their forefathers
had done for centuries.” Aboriginal title does not depend on Crown recognition. It is inalienable except to
the Crown® - a feature imposing constraints on Crown sovereignty and constitutional obligations, first
reflected in the Royal Proclamation of 1763, requiring that Crown Governments recognize Indigenous
Peoples’ rights to land and legal systems under the common law, and the incremental perfecting of Crown
sovereignty through consensual agreements with Indigenous Peoples.'0

7. These principles are woven into the fabric of the Constitution Act, 1867 through ss. 91(24) and 109.
The BNA Act assigned federal jurisdiction under s. 91(24) over “a trust which could [not] conveniently be
confided to the local Legislatures”, who would be in a conflict of interest over resources until the lands were
dealt with by Treaty.'" The Royal Proclamation is an implied term of s. 91(24),'2 Canada was vested with
the primary constitutional responsibility ... “to safeguard one of the most central of Native interests — their
interest in their lands"'3- lands referred to by this Court as “all territorial rights of Indians.”** Aboriginal Title
needs to be safeguarded against Provincial legislative overreach.

8. Through s. 109, Aboriginal title places constraints on Provincial title. In 1888, the Privy Council in
St. Catherine’s Milling held:




The fact that the power of legislating for Indians, and for lands which are reserved to their use, has
been entrusted to the Parliament of the Dominion is not in the least degree inconsistent with the
right of the Provinces to a beneficial interest in these lands, available to them as a source of
revenue whenever the estate of the Crown is disencumbered of the Indian title.’®

The converse of this proposition is that, if the estate of the Crown has not been ‘disencumbered’, - if the
Aboriginal title has not been addressed - such lands are not available to the Province ‘as a source of
revenue’. BC assumed control of the “lands mines minerals and royalties” anyways, denying to Indigenous
Peoples the benefits that they would enjoy if their titles were recognized.

9. When the prohibition against litigating the land question was lifted,'® Indigenous Peoples went to
Court to challenge BC's denial of Aboriginal title. Extinguishment, based on the doctrine of terra nullius,
was BC's defence'”. Running through all of the Crown’s extinguishment arguments from Calder to
Delgamuukw, was a premise that Indigenous Peoples are primitive — without laws, or with insufficient laws
- such that their ancestral homelands are fterra nullius. This premise was argued in declining alternatives:
At the time of the assertion of sovereignty, the land was unoccupied; or, if occupied, it was by people who
were not really civilized; or, if civilized, they did not have concepts of land ownership; or, if they ever did
have title it was extinguished by operation of the Crown’s laws which granted tenures inconsistent with the
continuation of Aboriginal title. At trial in 1991, the Court in Delgamuukw said that pre-contact Gitxsan and
Wet'suwet'en societies did not act as they do because of institutions. Rather, they did so “because of
survival instincts that varied from village to village”.'® When stereotyping is intertwined with the law, the law

does not reflect our higher collective values.

10. The golden thread of recognition of Indigenous legal systems is made of sterner stuff; it protects
basic human values, which is the larger pattern woven throughout the rule of law and affirmed by this Court
in Delgamuukw. This Court held that Aboriginal title has not been extinguished in BC, and is protected in
its full form by s. 35; it includes jurisdictional and economic components.'® Jurisdiction is not exhaustively
divided between Crown governments®, Laws that emanate from Indigenous societies form part of the
Canadian legal landscape and are part of the rick soil that the living tree of Canada’s Constitution is rooted.

1. The BCCA disregarded this framework in a decision that renders Aboriginal title an illusory promise
of the Constitutional framework. The 30 year territorial extinguishment debate was not about whether
Aboriginal title was extinguished over salt licks, fishing stations or reserved village sites. The BCCA
brought Indigenous Peoples back in time to a place they stood in 1992 when the trial judge in Delgamuukw




held that Aboriginal rights existed over a broad territory, but that Aboriginal title had been extinguished in
BC except to village sites and enclosed fields which had been set aside as Indian reserves.?! It was not
open to the BCCA to endorse BC's legal position, dressed as a new test to prove title.

B. Extinguishment by Litigation and the Constitutional Questions

12. The BCCA pulled on the discredited threads of the doctrines of discovery and terra nullius,
describing Tsilhqot'in harvesting practices as exercised “more or less on an opportunistic basis’ and
managed “to a limited extent”, by Peoples who are “semi-nomadic” and “roam” over their lands.22 Further,
the BCCA assumes the perfection of BC's de facto sovereignty assertions, in the absence of any
agreement with Indigenous Peoples; whereas Aboriginal title is presumed to be based on occupation that
must be proven. If Indigenous Peoples fail to prove occupation (which, under the theory, can only ever be
to site-specific intensively used small parcels), the effect is that the land, not proven, becomes the absolute
property of BC. The BCCA’s decision is a theory of extinguishment by litigation positing that courts can
extinguish title when legislative or executive acts clearly and plainly failed to accomplish this. The BCCA's

framework reverses the onus on the Crown to prove extinguishment.23

13. The BCCA's illogical conclusion is that rather than protecting Aboriginal title, s. 35 entrenches the
unjust denial of title that s. 35 was intended to remedy.2* When the Constitution was being debated,
Indigenous Peoples journeyed to Ottawa and London, seeking to stop patriation, fearing Canadian
governments’ control over their territories. Their very survival was threatened. An earlier draft of s. 35 said
that Aboriginal title exists only where it can be proven: “The Aboriginal and treaty rights of the Aboriginal
Peoples of Canada as they have been or may be defined by the Courts are hereby recognized and
affirmed and can only be modified by amendment."25 The BCCA gave a meaning to s. 35 that the framers
of the Constitution rejected. On the eve of patriation, Lord Denning assured Indigenous Peoples that they
had nothing to fear since fundamental principles of British justice expreésed in the Royal Proclamation are
an implied term of s. 352 BC argues that the Royal Proclamation does not apply in BC.27

14, The purpose of constitutional protection cannot have been to constitutionally expropriate from

Indigenous Peoples the territorial recognition of title essential to their cultural survival.

15. This Court should not answer the first Constitutional Question. In this Appeal, there is no joinder of
issue about BC's jurisdiction at trial and before the Appeal Court. Simply because BC asserts jurisdiction to
legislate the Forest Act, such jurisdiction has not been established in law and should not be assumed. This
issue is before the courts in the Logging Cases, where the Okanagan authorized logging under their laws




as an exercise of Title, and BC issued a stop work order (“SWO") under BC's forestry legislation which
stated that the land was “Crown land” and the trees were “Crown timber”; and where s. 96 prohibits all
persons from cutting Crown timber unless authorized by the Province.2¢ BC bears the onus of proving the
assertions it makes in its pleadings that the timber is Crown timber and that it has the exclusive jurisdiction
it has assumed to apply its forestry legislation on unceded lands.2

16. Should this Court answer the first Constitutional Question it should be answered in the affirmative.
BC claims jurisdiction over Aboriginal title lands without agreement with Indigenous Peoples, backfilling its
case in this forum by advancing a simplistic and unsupported conglomeration of self-serving propositions to
support its legislative capacity, and advancing unexplained historical documents in its Factum. BC rests its
claim to legislative jurisdiction over Aboriginal title lands on the tattered thread of the 1859 Proclamation,
which was specifically interpreted by the BCCA in Delgamuukw as doing “no more than declare, perhaps
for the benefit of those who would settle on the land, that only the Crown was competent to convey land
interests to third parties.”0

17. Far from having been rendered redundant by s. 35,31 in the context of provincial legislation that
purports to dispose of natural resources on Aboriginal title lands, the principle of inter-jurisdictional
immunity is essential to make federal power and responsibility under s. 91(24) effective for the purpose for
which it was conferred. Safeguarding Aboriginal title from provincial impairment remains as necessary
today as it was when the framers of the constitution included s. 91(24) to protect Indigenous Peoples.

18. Inter-jurisdictional immunity prevents provincial legislation from impairing, or adversely impacting,
‘that which makes a federal subject or object of rights specifically of federal jurisdiction”2 or where
‘essential to make these federal powers effective for the purposes for which they were conferred ..."3% In
NIL/TU,O, this Court explained that what falls within the core of “Indianness” is that which is “integrally
related to what makes Indians and lands reserved for Indians a fundamental federal responsibility.” 34 S.
91(24) is protective of “matters that could be considered absolutely indispensable and essential to their
cultural survival’3% The right to possess Aboriginal title lands is essential to the cultural survival of
Indigenous peoples and sits in the core of s. 91(24) along with the right to possess reserve lands and
historic treaty rights and relationships. Aboriginal title is a federal responsibility because of BC's conflict of

interest, seeking control over Aboriginal title land.

19. BC argues that even if it does not hold the beneficial interest in lands and timber, its jurisdiction
extends to Aboriginal title lands and it can rely on its forestry legislation to grant such land and timber to




third parties subject to the justification framework. However, BC’s power under s. 92(5) is expressly limited
to the management and sale of public lands belonging to the Province, and its powers under ss. 92(13) and

92A(1)(b) are likewise limited by the basic principle that a government cannot exercise its legislative
authority in @ manner which gives to itself or disposes to others an interest in land or resources which it
does not hold.% This Court recently applied the St. Catherine’s Milling case in Delgamuukw, holding BC
has no power to extinguish title,3 and in Haida, rejecting BC's argument that the honour of the Crown
obligations fall to Canada.®® BC does not hold the beneficial interest in Aboriginal title lands and
resources,® and therefore cannot rely on its legislative authority to vpass legislation to manage forest
resources as if that interest belongs to the Province.

20. Canada seeks to distinguish Morris on the basis that in that case, the prohibition on night hunting
with illumination effectively altered the substance of the treaty right to hunt.40 The application of the forestry
legislation, under which BC prohibits anyone cutting Crown timber without a permit, sets harvest levels and
allocates the resource, impairs the key elements of Aboriginal title becéuse it denies to the Tsilhgot'in the
right to exercise title, the right to benefit economically and to make decisions about the use of the land.

21, The BCCA's denial of the territorial nature of Aboriginal title (including in its jurisdictional and
economic elements), also violates fundamental international human rights principles including the right to
self-determination which requires that Indigenous Peoples can freely pursue their economic, social and
cultural development.4' The United Nations Declaration on the Rights.of Indigenous Peoples (UNDRIP),
recognizes the central importance of Indigenous land rights to the cultural survival of Indigenous Peoples
as a fundamental feature of their human rights, and also recognizes the rights Indigenous Peoples have to
lands, territories and resources which they have traditionally owned, occupied or otherwise used, including
the right to own, use, develop and control them. UNDRIP requires states to give legal recognition and
protection to these lands, territories and resources, with due respect to the customs, traditions and land
tenure systems of Indigenous Peoples.#2 UNDRIP mandates meaningful involvement of Indigenous
Peoples in decision making about lands and resources in order to achieve their free and informed consent,
prior to the approval of any project affecting their territories. Far from being seen as derogatory to the
interests of all Canadians, recognition of Indigenous Peoples’ land rights ensures that Indigenous laws are
taken into account to ensure more economically, culturally and environmentally sustainable development
for the benefit of all. This Court has held that international instruments, such as UNDRIP, guide domestic

law.43




C. Cultural (In)Security

22.  The BCCA held that Indigenous Peoples’ cultures and traditions can exist absent Aboriginal title,
thereby separating Aboriginal title from what Indigenous Peoples have always insisted is the source and
sustenance of their cultures — their relationship with the land. The Land Question carried forward by
Indigenous Peoples for generations is not a quest for recognition of salt licks, fishing stations and narrow
defiles. It is a quest for justice through recognition of Aboriginal title, laws and knowledge so that decisions
which impact Indigenous Peoples and their territories (lands, waters, resources) are made through
processes that allow for their consent and participation, and ensure full opportunities (including for
economic development) and fairness to their Peoples. Indigenous cultures and identity are land-based.
This is not a mutable characteristic. Maintaining this relationship provides cultural security.

23. The BCCA reverse-engineered the solution they were seeking: To uphold a notion of limited and
site specific Aboriginal title in the face of clear direction from this Court that s. 35 has a remedial purpose
and reflects a commitment to preserve Indigenous societies and cultures,* the BCCA replaced the
Aboriginal perspective with its own, and then redefined the Aboriginal “cultures” or “traditions” that they
would protect. In articulating a stripped down version of cultural identity, disconnected from the land, the
BCCA ignored the ways in which Aboriginal title, in all its aspects, is vital to the survival and cultural
continuity of Indigenous Peoples. The BCCA's reasoning stands on the erroneous assumption that

Aboriginal title poses an impediment to the Crown and Canadian public, and must be contained.

24, Categorizing the interests of Indigenous Peoples in oppositional juxtaposition to other Canadians,
the BCCA pursued Aboriginal title mitigation rather than recognition. To borrow from Rothstein, J.'s caution
in Ipeelee, the goal of Aboriginal title jurisprudence should not be to “separate Canadians into two camps
with two competing interests, but rather to unite them together with the shared goal of ‘a just, peaceful and
safe society.” Recognizing the rights of Indigenous Peoples does not diminish Canadian society but
rather enriches it. Making room for a legal and constitutional future in which we truly are “all here to stay”
requires not the finality of Aboriginal title restriction or mitigation (saltblicks, fishing stations, and narrow
defiles) but the vitality of constitutional recognition through a just federalism built on legal pluralism which

acknowledges not only newcomer, but also Indigenous, legal traditions.

25.  The living tree principle of constitutional interpretation reveals that Canadian courts are able to
appreciate the manner in which unwritten principles “dictate major elements of the architecture of the
Constitution itself and are as such its lifeblood,"¢ and provides a framework to understand and embrace




the law as fluid and organic. It has been argued that this concept defines the constitutional relationship
between Indigenous Peoples and Canada, such that constitutional room is made for the recognition of
Indigenous jurisdictions.4” The living tree doctrine more closely accords with the notion of territorial
Aboriginal title (animated by Indigenous legal traditions) that the Interveners urge this Court to accept, than
it does with the dry and static view of Aboriginal title as site-specific small spots on the land. The limited
concept of Aboriginal title forwarded by the BCCA will not animate a future for Indigenous Peoples, quite
the contrary: Left undisturbed, the BCCA's theory of Aboriginal title on the ground will erode Indigenous
cultures who will be left without the ability to meaningfully participate in decision-making regarding their
traditional territories, or to benefit from the very lands that are essential to Indigenous identity, Professor
Freund’s caution in the context of constitutional interpretation (that courts not “read the provisions of the
Constitution like a last will and testament lest it become one”}*8 has particular poignancy in the
consideration of Aboriginal title. The BCCA posits (in an approach urged on this Court by BC and Canada)
that s. 35 rendered Aboriginal title a legal artefact of the past, thereby threatening to convert s. 35 to the
last will and testament of Indigenous Peoples and cultures.

26. That limited Aboriginal rights recognition is not sufficient to ensure cultural security is illustrated by
the experience of the Logging Cases where the Okanagan and Secwepemc are manoeuvring in a legal
landscape in which Aboriginal rights have been admitted, but title and Indigenous legal systems on the land
have been denied.4® In the Logging Cases BC admitted rights - the very solution which is urged on this
Court as appropriate to protect Indigenous Peoples’ cultures and relationship to the land. The Watersheds
at issue in the Logging Cases are the ancestral homelands and classrooms of the Secwepemc and
Okanagan. They have sustained cultures, spiritual practices and Indigenous economies for generations;
Indigenous laws have mediated a sustainable and mutually beneficial relationship with the lands and
resources. BC's limited Aboriginal rights recognition in the Watersheds ignores that history and those
relationships, and is a powerful illustration of why the Aboriginal rights -justification/reconciliation framework
urged on this Court by BC and Canada is not workable.

27, Despite BC's rights admissions and despite ongoing litigation, the Secwepemc and Okanagan
have been left without a meaningful say or involvement in decisions that impact their land base and cultural
and spiritual identities. BC has authorized large areas within the Watersheds for clear cutting. Since the
Secwepemc Logging Case was stayed as a cost saving measure,% BC has authorized logging of 56% of
the available timber in the Harper Lake Watershed, which has had a negative impact on water, fish,
animals, and culturally important plants, affected traditional areas, disturbed spiritual areas, destroyed




Secwepemc trail markers (which also provide evidence of title), and increased the possibility of flooding.5!
For the Okanagan, the Browns Creek Watershed comprises approximately 25,000 hectares. BC maintains
that there would be literally thousands of specific tracts of land which would require site-specific proof.
Maintaining that the cutblock and 103 trees, not the Watersheds, are the only site-specific tract of land
relevant in the litigation, BC granted extensive forestry interests in the Watersheds to a company while the
Okanagan were preserving evidence of occupation, including archaeology and historical trails.®2 The Land
Question remains outstanding, rendered more poignant by this experience.

D. Remedy

28. Indigenous Peoples with Different Social/Cultural Organization: The Interveners urge this
Court to not foreclose other forms of social organization or legal orders by confining the decision to the
facts of the case. Many Indigenous Peoples within British Columbia articulate their Aboriginal fitle and
relationship of their legal systems with their territories differently than the evidence in the present case. For
example, a different approach has been taken by the Okanagan and Secwepemc in the Logging Cases.

29. The Declaration: These Interveners support the declaration for Aboriginal title sought by the
Tsilhgot'in based on the findings of fact of the trial judge. S. 35 is intended to be remedial, yet to the
present, no Court in Canada has granted a declaration of Aboriginal title. No pleadings have been good
enough. There has been a hundred and fifty years of side-stepping the rule of law: unilateral and
uncompensated use of the land and resources of the Tsilhqot'in and denial of their rights. They are in need
of a remedy to rectify this wrongdoing. Building the institutions of shared decision-making with Indigenous
Peoples that Aboriginal title recognition requires, will take hard work and commitment. Settlement in BC
was based on Aboriginal title denied; rectifying that situation will generate some discomfort. The difficulty
of Aboriginal title recognition does not diminish its necessity. Justice requires the deft and steady hand of

territorial Aboriginal title recognition.

30. The Constitutional Question: This Court should wait for the proper case to answer the
constitutional questions. In the alternative, this Court should answer the questions by declaring that BC's
forestry legislation is inapplicable to Tsilhqotin Aboriginal title lands, for the reasons set out above. As a
practical solution, this Court should remit this case to the BC Supreme Court to supervise negotiations
about the inter-jurisdictional interplay on issues raised by a determination of the Appellants’ Aboriginal title,

aided by the reasoning of this Court.
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PARTIV: ORDER CONCERNING COSTS

31. The Coalition of the Union of BC Indian Chiefs does not seek costs and requests that no costs be
awarded against it.

PART V: REQUEST FOR PERMISSION TO PRESENT ORAL ARGUMENT

32, The Coalition of the Union of BC Indian Chiefs respectfully requests that it be provided the
opportunity to make oral submissions on behalf of the numerous Indigenous Peoples it represents.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 20th day of September, 2013 at

Vancouver, British Columbia.

P a— Hutht

Louise Mandell, Q.C. Stuart Rush, Q.C.

Ardith Walkem Cheryl Sharvit

s

Nicole Schabus
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