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Overview 

• Problems with/for  AHRC 
• Current controversial 

ethical issues 
• Future challenges for the 

provinces 
 



I. Problems with/for AHRC 

• Problems setting up Agency and Board of 
Directors 

• Work disparities: lots of work for Health 
Canada; little work for Agency; no work 
for Board  

• Persistent failure to effectively address 
ethical challenges 

• Constitutional challenge 



Setting up the Agency 
• March 29, 2004: AHR Act received Royal Assent 
• January 12, 2006: AHRC established 
• December 21, 2006: AHRC members named 

– Public criticism of 4 members as “social conservatives”  
• March 25-27, 2007: First Board meeting 



Division of powers 

• At federal level -- responsibility for AHR is shared 
by Health Canada and AHRC. 

  
• Controlled activities: “No person shall, except in 

accordance with the regulations and a licence…” 
• Health Canada is responsible for developing 

policy and regulations under the Assisted Human 
Reproduction Act. 

• Assisted Human Reproduction Canada is 
responsible for administering and enforcing the 
Act and its regulations. 



Health Canada 

• 65. (1) The Governor in Council may make 
regulations for carrying into effect the purposes 
and provisions of this Act and, in particular, may 
make regulations 
 (a) defining “donor”, in relation to an in vitro 

embryo; 
 (b) for the purposes of section 8, respecting the giving 

of consent for the use of human reproductive material 
or an in vitro embryo or for the removal of human 
reproductive material; 

   (c) for the purposes of section 10 and 11 … 



One regulation 

• Dec. 1, 2007: (Section 8) ‘Consent to Use’ 
regulations 
 

• “Health Canada has decided to delay the 
prepublication of draft regulations in 
Canada Gazette, Part I, until an opinion 
is provided by the Supreme Court of 
Canada on the constitutionality of parts 
of the Assisted Human Reproduction Act” 



S. 24 (1) The Agency may: 
 

AHR Act 2004 
(a) exercise the powers in relation to 

licences under this Act; 
(b) provide advice to the Minister on 

assisted human reproduction …; 
(c) monitor and evaluate the 

developments within Canada and 
internationally in assisted human 
reproduction …;  

(d) consult persons and organizations 
within Canada and internationally 

(e) Collect, analyse and manage 
health reporting information … 

(f) Provide information to the public 
and to the professions … 

(g) Designate inspectors and analysts 
for the enforcement … 

(h) Do anything that is reasonably 
necessary or incidental to 
achieving the Agency’s objectives 

 

Post Reference re: AHR Act 
(a) exercise the powers in relation to 

licences under this Act; 
(b) provide advice to the Minister on 

assisted human reproduction …; 
(c) monitor and evaluate the 

developments within Canada and 
internationally in assisted human 
reproduction …;  

(d) consult persons and organizations 
within Canada and internationally 

(e) Collect, analyse and manage 
health reporting information … 

(f) Provide information to the public 
and to the professions … 

(g) Designate inspectors and analysts 
for the enforcement … 

(h) Do anything that is reasonably 
necessary or incidental to 
achieving the Agency’s 

 objectives 

 



What has AHRC accomplished? 
• Outreach to AHR patients 
• Established sub-committees 

– Tri-partite Committee 
– Science Advisory Panel 
– Healthy Singleton Births Committee 
– AHR/ART Related Outcome Committee 

• Educational products (brochures/website) 
• Meetings 

– Workshop with CIHR and AHRC 
– International Forum on Cross-Border AHR 
– Multiple Births Roundtable 
– Oncofertility Symposium 

 
• Consent to Use regulations -- implementation 



What has AHRC NOT accomplished? 

• AHRC has not been able to 
effectively address threats to 
the health and safety of 
donors, patients, children 
born of AHR. Not been able to 
ensure: 
– standards are followed 
– prohibitions are enforced 



S. 30. The board of directors … 
AHR Act 2004 

• 30. … is responsible for the overall 
management of the Agency, including  
(a) the provision of advice to the 

Minister on assisted human 
reproduction and other matters to 
which this Act applies, or on any 
matter referred to the Agency by 
the Minister;  

(b) the approval of the Agency's goals 
and operational policies;  

(c) the approval of the Agency's 
budget; and  

(d) the evaluation of the Agency's 
performance. 

 
 (a), (b), and (c) are non-delegable 

powers 

 

Post Reference re: AHR Act 
• 30. … is responsible for the overall 

management of the Agency, including  
(a) the provision of advice to the 

Minister on assisted human 
reproduction and other matters to 
which this Act applies, or on any 
matter referred to the Agency by 
the Minister;  

(b) the approval of the Agency's goals 
and operational policies;  

(c) the approval of the Agency's 
budget; and  

(d) the evaluation of the Agency's 
performance. 

 
 (a), (b), and (c) are non-delegable 

powers 

 



What has Board accomplished? 

 



 
Problem of idle hands (minds) 

 
Before public complaints After public complaints 



AHRC Resignations 
• March 18, 2010 Baylis (ethics) 
• March 28, 2010 Slater (health 

policy) 
• May 30, 2010 Ryll (patient) 

 
• Cannot adequately fulfill the 

mandate 
 

• Requested an interview with the 
PMO – denied (Summer 2010) 

• Testified before the Standing 
Committee on Health (Oct 28, 
2010) 

 







Board of up to 13 members 
• President: Dr. Elinor Wilson (CEO, PHAC) 

• Chairperson: Dr. John Hamm (Past Premier NS) 

• Vice Chairperson: Dr. Albert Chudley (Medical 
geneticist) 

• Directors 
– Dr. Joseph Ayoub (Hemato-oncologist) 
– Theresa Kennedy (President of TEK Inc.) 
– Dr. David Novak (Jewish studies) 
– Dr. Suzanne Rozell Scorsone (works for  

Archdiocese of Toronto) 



II. Controversial ethical issues 

• Effective regulation 
of AHR practices and 
management of 
health information 

• Anonymity of gamete 
donors 

• Reproductive travel 
• Black market in eggs 

 
 

http://www.google.ca/imgres?imgurl=http://www.more.ca/img/photos/biz/More/April 09/egg-donation150.jpg&imgrefurl=http://www.more.ca/work-and-money/finances/egg-donation-the-nitty-gritty/a/21358&usg=__BXp_cNgqn7TVPk1UDIOVLHxmdKE=&h=150&w=150&sz=5&hl=en&start=72&zoom=0&um=1&itbs=1&tbnid=DfjVBvdoEWo__M:&tbnh=96&tbnw=96&prev=/images?q=assisted+human+reproduction&start=60&um=1&hl=en&sa=N&rls=com.microsoft:en-us:IE-SearchBox&rlz=1I7DBCA&ndsp=20&tbs=isch:1
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The Human Egg Trade 

• The law has “simply forced the activity 
underground, with unintended and undesirable 
consequences” 

• “In the years since the act was passed … 
Canada has found itself in the uncomfortable 
position of banning the purchase of gametes in 
principle but not in practice.” 

• Heather Cox was paid $7,000  “called a 
reimbursement for concrete expenses — even 
though, according to her, she negotiated the 
fee up front and was never asked to provide 
receipts.” 
 



The Human Egg Trade 
• ReproMed, a Toronto clinic, put Ania and her husband 

in touch with an agency called Our Fairy Godmother, in 
Naples, Florida run by past clinical director of 
ReproMed. 

• Our Fairy Godmother has coordinated about 135 
donations in Canada. About a third of those donors 
were Canadian women. 
 

• CReATe, told Ania and her husband that it “would work 
with whomever she wanted, but that it had a long-
standing working relationship with the International 
Assisted Reproduction Center, an agency in Maple 
Grove, Minnesota”  

• IARC has arranged roughly 225 Canadian-based 
donations over the past three years.  
 





III. Constitutional challenge 
• Whether the “pith and 

substance” (i.e., purpose and 
effects) of the contested 
sections of the legislation 
were:  

• (i) to protect morality, safety 
and public health (which is a 
federal responsibility)  

• (ii) to regulate and promote 
the benefits of medical 
practice and research related 
to assisted human 
reproduction (which is a 
provincial responsibility ) 

 



Unconstitutional sections 

• (s. 10) the use of reproductive material, the use of in 
vitro embryos, and the keeping or handling of gametes 
and embryos 

• (s.11) the creation of transgenics  
• (s.13) use of premises in which controlled activities 

may be undertaken 
• (ss.14-18) the collection and management of health 

reporting information 
• (ss. 40(2-5)) issuance of a license for embryo research, 

clinical trials, AHR facilities  
• (ss. 44 (2-3)) enter and assume management of 

premises; cost recovery for inspections 



Work for the provinces... 

• Threats to health and safety of children 
born of AHR in the absence of: 
– (s.10) harms with multiple embryo transfer 
– (s.10) harms of unregulated human embryo research 
– (s. 10) harms of egg/embryo freezing 
– (ss.14-18) harms with failure to collect info about 

identity, personal characteristics, genetic 
information and medical history of gamete donors, 
persons using AHR, persons conceived by AHR 
 

– Baylis, F. (2011) Supreme Court of Canada decision on the Assisted Human 
Reproduction Act creates urgent need for action [Guest Editorial]. 

 Journal of Obstetrics and Gynaecology Canada 33(4), 317-319. 

 






	ETHICal oversight of AHR in CANADA: STATE of PLAY��Françoise Baylis, PhD, FRSC, FCAHS �Canada Research Chair in Bioethics and Philosophy��November 5, 2011�
	Overview
	I. Problems with/for AHRC
	Setting up the Agency
	Division of powers
	Health Canada
	One regulation
	S. 24 (1) The Agency may:�
	What has AHRC accomplished?
	What has AHRC NOT accomplished?
	S. 30. The board of directors …
	What has Board accomplished?
	�Problem of idle hands (minds)�
	AHRC Resignations
	Slide Number 15
	Slide Number 16
	Board of up to 13 members
	II. Controversial ethical issues
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	The Human Egg Trade
	The Human Egg Trade
	Slide Number 26
	III. Constitutional challenge
	Unconstitutional sections
	Work for the provinces...
	Slide Number 30
	Slide Number 31

