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Recent litigation has pitted federal jurisdiction pertaining to health-related matters against provincial jurisdiction pertaining to this same field.  In Reference re the Assisted Human Reproduction Act,
 a federal attempt to address the health risks associated with the use of sperm, ova and in vitro embryos in assisted reproduction was in large part rebuffed by a majority of the Supreme Court of Canada in favour of provincial authority over the practice of medicine.  In the recent Canada (Attorney General) v. PHS Community Services Society
 decision of the same Court, the constitutionality of the possession and trafficking provisions of the Controlled Drugs and Substances Act
 was upheld despite provincial arguments that the Act impaired the provision of health services to drug addicts.  With shared jurisdiction over the complex field of health, it is perhaps inevitable that these struggles will from time to time occur, yet overall the two levels of government enjoy what can more properly be called a symbiotic relationship in the governance of the health field, with federal and provincial responsibilities mutually supportive and equally necessary to the protection of the health of Canadians.  Shared responsibility, however, functions better if roles are clearly defined, and it is the unfortunate result of the AHRA Reference decision that the principles for distinguishing the federal role from the provincial are less sure than before, while the Insite Injection decision does little to renew clarity in division of powers matters.
In general, the federal government seeks to reduce health risks arising from a variety of products, and its legislation has historically been seen as operating outside the scope of the patient-doctor relationship.  Conversely, the provinces focus on the governance and delivery of health care, including with respect to hospital services and the medical professions.  These generalities, however, fail to adequately describe the full nature of the health-related activities of either level of government.  Further, the seemingly bright line between the regulation of products, on the one hand, and oversight of the provision of health care, on the other, to the extent it was ever true, breaks down in the face of the increasing use of human biological material for therapeutic purposes, such as cells (including sperm and ova), tissues, organs and in vitro embryos.  These products come from patients, are manipulated by health professionals, and in one form or another, are placed again into the body of the same or another patient.

It is submitted that this close and symbiotic relationship between federal oversight of ‘products’, including biologics, and provincial oversight of the delivery of health care will continue in the future, and, while the AHRA Reference decision constitutes a set-back in the context of reproductive technologies, it will have limited impact with respect to overall federal health jurisdiction.
Federal Responsibilities in the Field of Health

There is, of course, no constitutional head of power over health.  Both levels of government enact legislation pertaining to this subject-matter on the basis of several of their respective heads of power.  For the federal government, its exclusive jurisdiction over criminal law
 serves as the primary head of power relied upon as the constitutional basis for federal health legislation.  The Constitution also grants the federal government authority over quarantine
 and, pursuant to the spending power, the federal government provides the provinces with significant funds for their health care insurance plans and undertakes and supports public health programming and health-related research.
Federal health legislation prohibits conduct harmful to the health and safety of Canadians, and includes authorities to regulate so as to minimize risks to health and safety associated with a wide variety of products.  Federal legislation of this nature includes the Food and Drugs Act, Canada Consumer Product Safety Act, Hazardous Products Act, Pest Control Products Act, Tobacco Act, Radioactive Emitting Devices Act, Controlled Drugs and Substances Act and Human Pathogens and Toxins Act.
  The Minister of Health also plays a significant role in assessing the health risks to humans of substances released into the environment, under the Canadian Environmental Protection Act, 1999.
  The Quarantine Act
 addresses public health risks arising from the presence of infested conveyances and infectious diseases in persons arriving in or departing from Canada.  The federal spending power is relied upon as the basis for several statutes pertaining to public health (the Public Health Agency of Canada Act), health research (Canadian Institutes of Health Research Act) and health care (Canada Health Act).
  Aspects of some federal legislation may also be based upon the trade and commerce power
 and the peace, order and good government power.

In order to understand how Parliament has interpreted its criminal law power in the health field, it is instructive to examine to some degree the scope and content of a few of these statutes.
The Food and Drugs Act may be the best known of federal health statutes.  Precursor federal statutes can be traced back to the 1875 Act to Prevent the Adulteration of Food, Drink and Drugs.
  Today’s Food and Drugs Act prohibits the sale of unsafe products including food,
 drugs,
 cosmetics
 and medical devices
 that pose health risks arising from adulteration, preparation in unsanitary conditions or other causes.  The Act prohibits the advertising of products claiming to treat, prevent or cure scheduled diseases and disorders, such as cancer, heart disease and obesity.
  The sale of drugs that are advertised in a misleading manner or labelled contrary to the regulations is prohibited.
  Similar authorities are created with respect to food, cosmetics and medical devices.  The prohibitions are supported by a statutory regime allowing for inspection of premises containing any regulated product and seizure of any article by means of which any provision of the Act or regulations has been contravened.
    Extensive authorities for the creation of regulations are found in the Act, the general purpose of which is to establish the requirements that must be met before regulated products can be sold or distributed.
  The Minister may make interim orders to address any significant risk to health, safety or the environment.
  The prohibitions and regulatory provisions are supported by offences for their breach, punishable by fine and imprisonment.

Pursuant to the Act, regulations have been adopted with respect to food, drugs, cosmetics, semen used in assisted conception, medical devices, medical marihuana, natural health products, and cells, tissues and organs used for transplantation.
  In general, these regulations establish requirements for the production of this material and require Ministerial approval for sale or distribution of the material within Canada.  For example, the Safety of Human Cells, Tissues and Organs for Transplantation Regulations prohibits the transplantation of CTOs unless processed in a registered establishment and determined safe for use. 
  Establishments are required to obtain the medical history of the donor, determine that the donor is not unsuitable based upon contraindications and exclusion criteria established in the regulations, perform a physical examination of the donor and perform the appropriate  tests for diseases specified in the regulations.
  Requirements are established for retrieval, testing, packaging and labelling of CTOs.
  Quarantine periods are established for cells and tissues, and storage requirements for cells, tissues and organs.
  The regulations also create reporting requirements for errors, accidents and adverse reactions.
  General rules are provided for records, personnel, facilities, equipment and supplies.
  The objective of these regulations is to help ensure the safety of cells, tissues and organs that are used for transplantation by minimizing the risk of disease transmission or harm to the material through mishandling.
Federal efforts to minimize risks to the public extend beyond therapeutics, food and cosmetics to consumer goods in general.  In 2010, the Canada Consumer Product Safety Act was adopted and replaced Part I of the Hazardous Products Act.  The CCPSA addresses the need to protect Canadians from consumer goods that present a safety risk to consumers through poor design and manufacture.  The Act relies on three primary legislative mechanisms to achieve this end.  Some consumer products are completely prohibited from entering the Canadian market, including products as diverse as mobile baby walkers and urea formaldehyde insulation.
  Other consumer products may find themselves the subject of regulations governing their manufacture, import, advertisement and sale.
  Sections 7 and 8 create general safety standards applicable to all consumer products, which prohibit products that are a danger to human health or safety, have been subject to a recall notice issued under the Act or are in non-compliance with a measure ordered under the Act.
The safety of products used in Canada to control pests is addressed in the Pest Control Products Act.  A “pest” is an animal, plant or other organism that is injurious, noxious or troublesome.
  The Act seeks to prevent unacceptable risks to people and the environment from products used to control pests.
  Health or environmental risks are considered acceptable if there is reasonable certainty that no harm to human health, future generations or the environment will result from exposure to or use of the product if used in accordance with the approved conditions for its use.
  Pest control products are prohibited from use unless registered with the Minister of Health, who assesses the product for health and environmental risks and authorizes its use subject to conditions designed to address any identified risks.
  
While the primary basis for the federal regulatory legislation is the criminal law power, the Constitution Act provides a specific federal authority with respect to quarantine in section 91(11).  Pursuant to this, the federal Quarantine Act seeks to protect public health through measures intended to minimize the likelihood of the introduction and spread of communicable diseases.  Pursuant to the Act, screening or quarantine officers authorized by the Minister of Health may determine whether any traveller entering or leaving Canada has a communicable disease or the symptoms of one.
  Travellers must comply with any reasonable measure ordered by a screening or quarantine officer designed to prevent the introduction or spread of a communicable disease.
  A traveller can be ordered to undergo a health assessment.
  Travellers, baggage and places can be ordered disinfested.
  Quarantine officers may detain travellers and apply for an arrest warrant if necessary to enforce the Act or an order issued under the Act.

The federal role with respect to public health matters was enhanced in 2006 with the adoption of the Public Health Agency of Canada Act.  This Act created the Agency, headed by the Chief Public Health Officer, to aid the Minister in exercising her public health functions.  Largely through research and program initiatives, the Agency addresses a variety of issues including infectious and chronic diseases, immunization, emergency preparedness and response, and laboratory biosafety and security.  The Agency is also responsible for administering the Human Pathogens and Toxins Act, parts of which came into force in 2009.  The Act creates an obligation to take all reasonable precautions to protect the health and safety of the public when laboratories or other establishments knowingly deal with human pathogens or toxins.
  Persons must notify the Minister if they have human pathogens or toxins in their possession.
   Pathogens and toxins may be added to schedules under the Act, and once added, persons who possess a scheduled pathogen or toxin must dispose of it, transfer it to a licensed facility or obtain a license for possession of the pathogen or toxin.

Finally, any review of the federal legislation in the field of health would not be complete without mention of the Canada Health Act.  This statute is founded upon the federal spending power and is the federal act that most closely addresses the practice of medicine in Canada.  Essentially, it provides authority for the federal government to contribute funding to a province that operates a health care insurance plan that conforms to the criteria established in the Act.  These include that the health care insurance plan must be publicly administered; comprehensive in the sense that it insures all insured health services provided by hospitals and medical practitioners; universal by providing coverage for one hundred per cent of insured persons on uniform terms and conditions; portable from province to province; and accessible in the sense of reasonably accessible to all insured persons and providing reasonable compensation to medical practitioners and hospitals. 
  Beyond these broad requirements for the operation of provincial health care plans, however, the Act does not seek to provide specific governance of either health care services or the medical profession.
Provincial Responsibilities in the Field of Health

Provincial responsibilities in the field of health are extensive and founded on several heads of power, including the establishment, maintenance and management of hospitals,
 local works and undertakings,
 and property and civil rights.

To a significant extent, the provincial responsibilities in the field of health are more visible to the average Canadian.  The provinces govern, directly or indirectly, hospitals, the health professions and the provision of health care services in general.  Provincial statutes establish and provide oversight of the self-regulating authorities for health professionals
 and legislate with respect to medical consent
 and the protection of health information.
 Hospitals and independent health facilities are regulated pursuant to provincial law.
  While the federal Canada Health Act may underwrite some of the cost of health care services, it is the provinces which operate the health care insurance plans that Canadians rely upon for access to health care services without charge.
  The provinces are also active in public health with legislation pertaining to matters as diverse as drinking water and immunization.
  The provinces also legislate with respect to occupational health and safety.
  
Shared Jurisdiction, Complementary Roles
The greater provincial visibility in the provision of health care arguably detracts from public and professional understanding of the mutually supportive nature of the federal and provincial roles.  The courts, however, have long recognized health as a shared jurisdiction, with each level of government legislating pursuant to their respective constitutional powers.  Through a series of challenges to federal legislation, some successful, others not, the contours of the use of the federal criminal law power in the health field have been established to some significant degree.  The starting point for the modern understanding of the scope of the federal authority can be found in the Margarine Reference
 decision, which marked a clear evolution from a mere formalistic definition of the criminal law power to a purposive one.  While a valid criminal law statute must contain prohibitions accompanied by penalties, in the words of Justice Rand of the Supreme Court, it must also serve a public purpose pertaining to “Public peace, order, security, health, morality.”
  These objectives are described as the ordinary purposes of criminal law, but were not in the eyes of the Court an exhaustive list.  The purpose of the margarine legislation was to protect the dairy industry and not, as conceded by the federal government, to protect against any health risk.  On that basis, the Court concluded the legislation was not valid criminal law.  Similary, in Labatt Breweries v. Attorney-General of Canada,
 the Supreme Court concluded that the development of standards for “light” beer, pursuant to the Food and Drugs Act, was unconstitutional as the compositional standard for beer was unrelated to health.

Where, however, the courts have found the purpose of federal legislation to protect against a risk to health, the legislation has been upheld as valid criminal law.  Jurisprudence has confirmed the application of the criminal law power to address health concerns with respect to adulterated food and drug products (R.v. Wetmore
), tobacco consumption (RJR-MacDonald v. Canada
) and illicit drugs (R. v. Malmo-Levine
), as well as the related issue of protection from environmental hazards (R. v. Hydro-Quebec
).  
In large part, the shared federal and provincial jurisdiction functions well, providing layers of protection from health risks to Canadians.  For example, pharmaceuticals can only be sold in Canada that have been approved for sale by the Minister of Health under the Food and Drugs Act.  Upon receipt of an application, Health Canada reviews the submission and relevant scientific research to assess the safety, efficacy and quality of the drug.  Once approved, a pharmaceutical is given a Drug Identification Number (DIN) and will be sold with labelling and dosage information requirements.  Health care professionals such as doctors and pharmacists make use of this information in prescribing and dispensing pharmaceuticals.  What is true for pharmaceuticals is also true for other therapeutic products such as medical devices.  To some extent, therefore, the federal requirements regarding the use of these therapeutic products affect the treatment relationship between physicians and their patients.  The federal and provincial oversight, respectively, of the health product and of the health professions operates in symbiotic fashion to protect the Canadian health consumer.  The impact of federal regulatory oversight of therapeutic products on medical practice may be limited to achieving the objective of reducing health risks arising from the product, but it is there, nonetheless.  
What is true for manufactured products is even more so for the therapeutic use of biologics, including the use of cells, tissues and organs for therapeutic purposes.  CTOs are removed from patients by medical practitioners and then (re)introduced into the same or another patient by, again, medical practitioners.  The use of CTOs for therapeutic purposes presents significant health risks of disease transmission or failure of the CTO through improper storage or processing.  The Food and Drugs Act addresses these risks through the Cells, Tissues and Organs Regulations and the Semen Processing Regulations.  Inevitably, these regulations provide directions that are implemented by doctors and other health professionals with regard to the isolation of this material from patients, its storage and processing, and eventual use by a patient.  The regulation of these health products inevitably impacts on the conduct of health practitioners towards their patients and with respect to these therapeutic products.  This limited impact on the practice of medicine is accepted provided the federal regulatory regime remains focussed on the safety of the product and strays no further afield into governance of the doctor-patient relationship.  Federal regulatory oversight of CTOs reflects the reality that biologics present health risks every bit as serious as manufactured health products, and that their regulation necessarily requires directions to health practitioners which impact on their treatment of patients, at least to the extent necessary to address the health risks raised by these biologics.  
Reference re the Assisted Human Reproduction Act

Given the long-standing federal role in regulating the safety of therapeutic products, including cells (including semen), tissues and organs, why was the proposed regulation of semen, ova and in vitro embryos to be used in assisted reproduction procedures a ‘bridge too far’ for the majority of the Supreme Court Justices?  While the components of the decision can be analysed for an answer, underlying the opinion of Justices LeBel Deschamps is a sense that the AHR Act would have upset the balance of federalism in the field of health care.  The federal government was not insensitive to this concern, arguing that the creation of life is a unique issue and does not serve as a precedent for the oversight of medical practice in general.  Put more pithily, the artificial creation of human beings is not like knee surgery.  While the Chief Justice found merit in this argument, clearly this was a distinction that Justices LeBel and Deschamps found unconvincing.

Without a doubt, however, the deliberate manipulation of sperm, ova and in vitro embryos to artificially create human life presents unique challenges.  The use of reproductive technologies has always been seen as high in ethical content, from the days of the first ‘test tube baby’, through the report of the Royal Commission on New Reproductive Technologies,
 to today’s controversies involving “octo-moms”
 and “Win a Baby” contest
.  Much of the AHR Act prohibits procedures considered to be ethically unacceptable, including cloning, creation of an in vitro embryo for any purpose other than reproduction, sex selection and research involving chimeras and hybrids.  The field is rapidly evolving, with new techniques regularly being developed, such as ova cryo-preservation, that often raise new ethical and health issues.  Unlike other fields of medicine, however, the development and use of reproductive technologies to a large extent operate without a culture of clinical trials to test the safety and efficacy of new techniques.  In a fashion very similar to the therapeutic use of CTOs, the use of semen, ova and in vitro embryos for assisted reproduction directly involves patients and medical practitioners in the isolation and processing of the therapeutic, biological product.  The health risks extend to donors and the women undergoing assisted reproduction procedures, but also to any eventual offspring and even subsequent generations.  Regulation of this field requires a high degree of sophistication and resources, yet in many Canadian provinces the use of these technologies is so limited it may prove difficult to make the argument that heightened governance should be made a priority for scarce government resources.
It is against this backdrop that Quebec launched its constitutional reference with respect to many of the provisions of the AHR Act.  The core of Quebec’s concerns related to section 10 of the Act, which created authorities to regulate the use of semen, ova and in vitro embryos for assisted reproduction purposes.  Section 10 contained several conditional prohibitions, which prohibited the use of this material for assisted reproduction unless done in accordance with regulations under the Act and a licence to be issued by the Assisted Human Reproduction Agency of Canada, an agency created by the Act.  As the use of reproductive technologies inevitably involves one or more patients and medical practitioners, Quebec challenged the provisions as a colourable, or specious, incursion into the governance of medical practice and the provision of health care.  In addition, Quebec challenged two other controlled activities – section 11, which established a scheme to prohibit unethical transgenic research, and section 12, which allows for the reimbursement of expenditures incurred by donors and surrogate mothers as an exception to the prohibitions of sections 6 and 7 against the commercialization of many aspects of assisted reproduction.  Quebec threw the net wider, however, by also challenging several of the prohibitions under the Act, including section 8, which seeks to ensure that gametes and in vitro embryos are not used contrary to the wishes of their donors and section 9, which seeks to protect minors from being used as gamete donors.  The inclusion of the latter seems particularly puzzling, as it is a classic criminal law provision that could just as easily have been placed in the Criminal Code and that fits four-square within an accepted purpose for the use of the federal criminal law power, the protection of vulnerable populations from exploitation.
The federal government, in defending the provisions in question, relied upon the standard formulation of the criminal law power.  At particular issue was whether the impugned provisions fell within an accepted criminal law purpose or were a colourable attempt to regulate within the provincial sphere.  The government argued that the impugned provisions addressed a mixture of both public morality concerns and risks to public health and safety, particularly the risk of disease transmission or the transmission of adverse genetic conditions.  Clearly, sections 8 and 9 primarily addressed public morality concerns – respectively, to ensure that individuals and couples retained control over the eventual use and disposition of their gametes and in vitro embryos and to protect young persons from exploitation.  

Equally, section 11 was, within the scheme of the AHR Act, a unique provision tailor-made to address the ethical issues of transgenic research.  In general, such research poses few ethical risks beyond that of most research, but by means of a listing in the regulations, human and animal genetic combinations that could potentially raise ethical issues of inter-speciation, would have been prohibited.
Section 12, as noted, simply acted as an exception to the non-commodification provisions of sections 6 and 7, provisions which were themselves not placed in question by Quebec.

Section 10 of the Act, however, is another matter.  It would have allowed the federal government to regulate the use of sperm, ova and in vitro embryos in assisted reproduction procedures, primarily with a view to addressing the associated health risks of disease transmission and the transmission of adverse genetic conditions.  Quebec took the view that this amounted to regulation of the practice of medicine and was a colourable use of the federal criminal law power.  Without a doubt, regulation under this section would have had to place requirements on doctors and other health professionals regarding the isolation and storage of sperm and ova, the use of these gametes to create an in vitro embryo, its proper handling for transfer into the womb of a woman and other assisted reproduction procedures.  Some of these processes directly implicate a patient – the female donor of ova, the female recipient of the in vitro embryo , etc.  Even semen donation requires oversight of the process of donation and the subsequent storage and use of the semen in order to ensure the safety of the product.  Some of the processes do not directly involve patients at all – the creation of the in vitro embryo, for example – but do involve health professionals, including doctors, embryologists and laboratory technicians.
In answering the question, are the impugned provisions valid criminal law, Chief Justice McLachlin and Justices LeBel and Deschamps begin their respective analyses from different starting points.  For Chief Justice McLachlin, the point of departure is an examination of the Act in its entirety because so many provisions of the Act were under challenge.  After discussing the ordinary rule, that impugned provisions are examined first before examining the entire legislative scheme, the Chief Justice argues for an exception given that so many of the Act’s provisions were being challenged.
However, in the case at bar it is necessary to examine the whole scheme

first before we can make sense of the challenged provisions. This Court has often

underlined that the impugned provisions must be considered in their proper context (see, e.g., Reference re Employment Insurance Act (Can.), ss. 22 and 23, 2005 SCC 56, [2005] 2 S.C.R. 669, paras. 17-35). In this case, the Attorney General of Quebec is challenging the bulk of the Assisted Human Reproduction Act. While it concedes that ss. 5 to 7 of the Act are valid, it challenges almost all the remaining operative provisions. Under these circumstances, it is impossible to meaningfully consider the provisions at issue without first considering the nature of the whole scheme.

Justices LeBel and Deschamps, however, commence their analysis with the impugned provisions themselves.  Citing General Motors of Canada Ltd. v. City National Leasing
, they state “… the first step is to identify the pith and substance of the impugned provisions.  If the pith and substance falls within the jurisdiction of the other level of government, the extent of the overflow must be assessed.”
  Arguably, much of the subsequent analyses of both decisions flows from these diverse starting points, for if one examines the Act as a whole, its criminal law character is more evident, whereas if one initially examines section 10 and the other impugned sections, particularly the controlled activities sections, their regulatory nature and impact on the health professions arguably comes to the fore.

While the constitutional interpretive principle of initially examining impugned sections appears to make practical sense, it does leave the substance of constitutional analysis peculiarly open to procedural and strategic choices of the initiating party.  The AHRA Reference illustrates this point well, for if Quebec had chosen to challenge all of the AHR Act, the starting point for the division of power analysis would perforce have been the same for the Chief Justice and Justices LeBel and Deschamps.  It seems odd that division of powers analysis is so affected by a strategic decision of the party instituting the challenge.  This admittedly well established approach ignores the true nature of legislation, in which, typically, each section contributes to the overall objective of the legislation.  Rare is it that a section operates in isolation of its statutory companions.
Returning to the AHRA Reference opinions, Chief Justice McLachlin and Justices LeBel and Deschamps proceed to examine the pith and substance of the federal Act or the impugned provisions, respectively, but reach quite different conclusions.  The Chief Justice concludes:
The text of the Act suggests that its dominant purpose is to prohibit inappropriate practices, rather than to promote beneficial ones.  It is true that the Act establishes a scheme to control assisted human reproduction on a national level, and this initiative necessarily touches on provincial jurisdiction over medical research and practice.  However, the dominant thrust of the Act is prohibitory, and the aspects that concern the provision of health services do not rise to the level of pith and substance.

And further, in paragraph 36 and citing RJR-MacDonald
 and R. v. Hydro-Québec
:
To be sure, a large portion of the scheme is regulatory.  However, it is open to Parliament to create regulatory schemes under the criminal law power, provided they further the law’s criminal law purpose.  The complexity of modern problems often requires a nuanced scheme consisting of a mixture of absolute prohibitions, selective prohibitions based on regulations, and supporting administrative provisions.

In examining the pith and substance of the Act, Justices LeBel and Deschamps begin with an examination of the Report of the Royal Commission on New Reproductive Technologies
  and summarize its conclusions as follows:

Regarding the controlled activities, the Baird Commission considered that national standards were required.  It took the view that Parliament could rely on the peace, order and good government power …

The reliance on the Royal Commission report to help establish the purpose of the impugned sections raises several interesting questions.  Typically, the purpose of legislation is determined by examining the statute itself, and if this is insufficient, recourse can be made to the Hansard record of the Parliamentary debates.  Justices LeBel and Deschamps expand this contextual analysis to include an examination of the Report of The Royal Commission on New Reproductive Technologies, which preceded the adoption of the legislation by a decade.  Royal Commissions, of course, are free to make whatever recommendations they wish, but what matters is how Parliament eventually addresses the issues raised in a Commission’s report.  Most significant in the present instance is the conceptual break between the Commission’s Report and the AHR Act.  It is true that the Commission recommended the establishment of national standards and an Agency to oversee their implementation, founded on the Commission’s understanding of the peace, order and good government power.  In adopting the AHR Act, however, Parliament chose to rely on the criminal law power with its established objectives of addressing matters of public morality and public health and safety.  In so doing, it broke the link between the Commission’s holistic approach to the field and the legislation’s more targeted objectives.

After further analysis of the AHR Act, Justices LeBel and Deschamps reach this conclusion regarding the purpose of the impugned provisions:
We concluded above that the purpose of the impugned provisions was to establish mandatory national standards … A review of the practical consequences of these provisions shows that they have a significant impact on the practice of medicine.

The divergence between the two opinions continues through their respective analysis of the purpose of the criminal law power and whether the Act fits within the confines of the power.  Chief Justice McLachlin states:

To constitute a valid criminal law purpose, a law’s purpose must address a public concern relating to peace, order, security, morality, health, or some similar public purpose.  At the same time, extensions that have the potential to undermine the constitutional division of powers should be rejected.

… upholding morality is the principal criminal law object of the Act. … The objects of prohibiting public health evils and promoting security play supporting roles with respect to some provisions. … I do not intend to broaden the scope of the criminal law power, but rather apply this Court’s jurisprudence.

Justices LeBel and Deschamps, however, forumulate a different test for the criminal law power and draw a different conclusion with regards to the purpose of the Act:

In this context, absent an intention to change the law and give the federal

criminal law power an unlimited and uncontrollable scope, the requirement of a real evil and a reasonable apprehension of harm constitutes an essential element of the substantive component of the definition of criminal law. Without it, the federal criminal law power would in reality have no limits. The federal government would have the authority under the Constitution to make laws in respect of any matter, provided that it cited its criminal law power and that it gave part of its legislation the form of a prohibition with criminal sanctions. This is what Rand J. wanted to prevent in the Margarine Reference.

…
Although a reasoned apprehension of harm necessarily constitutes a criminal law purpose, health, ethics and morality do not automatically arouse such an apprehension in every case. For an activity to fall under the criminal law, it must be found that there is an evil to be suppressed or prevented and that the pith and substance of the provisions in issue is the suppression of that evil or the elimination of that reasoned risk of harm.

…
Nothing in the record suggests that the controlled activities should be regarded as conduct that is reprehensible or represents a serious risk to morality, safety or public health. As we mentioned above, Parliament, in adopting the Baird Report’s recommendation on controlled activities, intended to establish national standards for assisted human reproduction. The purpose was not, therefore, to protect those who might resort to assisted human reproduction on the basis that it was inherently harmful. Assisted human reproduction was not then, nor is it now, an evil needing to be suppressed. In fact, it is a burgeoning field of medical practice and research that, as Parliament mentions in s. 2 of the AHR Act, brings benefits to many Canadians..

In their judgement, then, Justices LeBel and Deschamps have created both an onus on the part of the federal government to establish through evidence the risks to be addressed by the Act and to establish that assisted human reproduction itself is an evil that needs to be suppressed.  This, of course, is something quite different from establishing that the statute is properly targeted at genuine moral concerns or health risks.  It is quite possible for fields of human endeavour that are universally considered to be good and beneficial to also present moral and health risks.  One only has to think of food, pharmaceuticals or medical devices, all of which represent a public good, but which also present real and serious risks to the health of individuals if not managed properly.  Without a doubt, as Justices LeBel and Deschamps conclude, assisted reproduction procedures represent a public good, but like so many fields of beneficial human endeavour, one that also presents risks of both an ethical and health nature.  It is submitted that, in determining a division of powers question, the issue to consider is whether the legislation seeks to address a harm, not whether the general field in question can be characterised as either good or reprehensible.
An essential difference between these two opinions is the extent to which the Court will show deference to Parliament’s judgement, provided the Act or provisions in question can be shown to fit within an accepted purpose for the criminal law power.  For Chief Justice McLachlin, the Court is properly preoccupied with determining whether the Act pursues a valid criminal law purpose, but if this is established, she is prepared to leave to Parliament’s judgement the means of achieving the objective of protecting public morality and health and safety.  She makes this point clear in comments directed at the analysis of Justices LeBel and Deschamps:

As I explained earlier, I do not share the view that the Act can be characterized as legislation in relation to the positive aspects of assisted reproduction. However, my colleagues’ argument on this point raises a more fundamental issue. Their reasoning, with respect, substitutes a judicial view of what is good and what is bad for the wisdom of Parliament. Similar arguments have been rejected in other contexts. In Malmo-Levine, for example, it was argued that use of marijuana benefits many Canadians and not just those in medical need. My colleagues break new ground in enlarging the judiciary’s role in assessing valid criminal law objectives. It is ground on which I respectfully decline to tread.

On this issue, Justices LeBel and Deschamps take a fundamentally different tack.  It is not enough to establish the objective of the Act, the onus is also on the federal government to present an evidentiary basis establishing the risks in question.

In our opinion, [the Chief Justice’s opinion] goes further than any previous judicial interpretation. A definition such as this amounts to what the Chief Justice herself describes as a “limitless definition” that must be rejected because it jeopardizes the constitutional balance of the federal-provincial division of powers …  It is true that the criminal law often expresses aspects of social morality or, in broader terms, the fundamental values of society. However, legislative action by Parliament on this basis presupposes the existence of a real and important moral problem. Yet care must be taken not to view every social, economic or scientific issue as a moral problem. In 1931, in Proprietary Articles Trade Association, the Privy Council rejected any conception of the criminal law that did not take into account the evolution of society.  Thus, when Parliament criminalizes an act, its decision remains subject to review by the courts, which will take society’s attitude into account. And it must be borne in mind in this area that a broad range of philosophical and religious ideas coexist in a society as diverse as contemporary Canadian society. Although the rules in the Criminal Code have long been understood in light of the principles of Judeo-Christian morality, societal changes have freed them from those fetters. The coming into force of the Charter, for example, resulted in fundamental changes that affected offences related to sex, pornography and prostitution and demonstrated the importance of the explosion of the former conceptual framework … The judgments on the application of the Charter have not of course purported to define the limits of the federal criminal law power, but they do clearly illustrate what is considered to be an evil, which is a question the Chief Justice does not deal with in her analysis relating to morality. We also note that, although the existence of an evil to be suppressed is not discussed in her analysis of the moral aspect of the criminal law, it is given considerable emphasis in her analysis of the public health-related aspect of the criminal law ...

The reference to the Charter of Rights and Freedoms as a touchstone for determining the limits of the criminal law power raises some interesting issues for consideration.  Arguably, Justices LeBel and Deschamps are making two perhaps incompatible statements here.  The first is that an evidentiary onus is being placed on the federal government to establish the risks it seeks to address.  Reliance on the Charter, however, seems to amount to a sort of judicial short-cut to determining societal values without the need for a supportive evidentiary base.  The significance of this reference is difficult to assess as Charter rights were never pleaded and the Charter value placed at risk by the AHR Act is never made clear.

A doctrine of reliance on the Charter to assess societal values, as an aspect of determining constitutional jurisdiction, carries with it the risk of creating a jurisdictional lacuna with respect to the subject matter in question, for if the federal government does not have jurisdiction to legislate because to do so offends a Charter value, it would appear that neither could the Provinces as they are equally subject to the Charter.  This conclusion runs contrary to the principle of Parliamentary Sovereignty, which holds that all matters must fall within the jurisdiction of at least one level of government or the other.
  It is interesting to note that, in the Insite Injection case, the fear of a potential jurisdictional lacuna was one reason cited by the Chief Justice for not relying on the proposed doctrine of provincial inter-jurisdictional immunity to resolve the division of powers issue in that case.

The Charter, of course, seeks to uphold fundamental human rights and to protect citizens from incursions on their rights by overbearing governments.  In this context, it is absolutely necessary for the courts to take a rigorous approach to assessing the merits of the underlying policy of the legislation in question.  The resolution of division of powers issues, however, has not historically addressed the policy merits of the impugned legislation, but has sought, instead, to determine whether the legislating level of government has the authority to adopt the statute in question, a point made by the Chief Justice.  This distinction appears to have implicitly reasserted itself in the recent Insite Injection case, in which the division of powers issues were addressed independently of the Charter issues.  Arguably, in that case, the provincial invitation to restrain the federal criminal law power on the basis that it conflicted with the public policy goals of the provinces could have opened the Court’s analysis up to conflating the division of powers issue with concerns raised in the Charter arguments, but the Court chose not make this connection.  
It is doubtful that the development of much of our current criminal law began with the identification of a Charter right that needed defending through the use of the criminal law, although clearly developments in criminal law take into consideration the Charter rights of alleged and convicted offenders.  Criminal law has, historically, been developed in response to a need to address pressing societal issues, which, if an echo can be found in Charter values, is found only coincidentally.  Of particular note would be the numerous Criminal Code provisions that address the protection of property, for which there is no apparent Charter homologue.  
Justices LeBel’s and Deschamps’ brief reference to reliance on the Charter to determine societal values can be contrasted with the processes of the government and of Parliament to discern these very same values.  Parliament, of course, has historically been the cockpit for determining the social values that govern the issues of the day.  With respect to reproductive technologies, this process began in 1989 with the appointment of the Royal Commission on New Reproductive Technologies.  After several years of study and broad consultations, the Royal Commission released its report, Proceed with Care,
 in 1993, making over 290 recommendations.  This was then followed by several years of further consultation by the government itself, in which at least two other approaches to the subject matter were tried and found wanting.  In 1995, the Minister of Health called for a voluntary moratorium on certain practices, which in the end produced no certain results.  In 1996, a bill was introduced that addressed only absolute prohibitions, with a promise from the government to introduce a second bill to address the health risks of practices that otherwise should be allowed to be carried out.
  This approach was opposed by most stakeholders, who pressed the government for legislation that would address both types of conduct, the ethically unacceptable and conduct that should be prohibited unless carried out in a manner so as to avoid health risks.  In 2001, a draft bill with this scope was introduced and examined by the House of Commons Standing Committee on Health, which heard from over seventy public stakeholders.  The Committee recommended several changes to the bill, but encouraged the government to proceed.
  Shortly afterward, in 2002, the government introduced the bill that was to become the AHR Act.  Again, the legislation went through review by the Health Committee of the House, which, again, heard from numerous stakeholders.  Lively debates were had on issues such as commercialization and donor identity, and Members made decisions on the resolution of these difficult social issues.  In due course, the bill travelled through the House of Commons itself, where it underwent further scrutiny.  From there, the Senate Standing Committee on Social Affairs, Science and Technology conducted its own hearings and heard from numerous stakeholders.  In due course, the bill was passed by the Senate.  In the decision of Justices LeBel and Deschamps, one might read the implication that Parliament did not consider societal values and that, hence, the Court must do so by reliance on the Charter.  If so, this seems an unfair criticism in light of the extensive review of this legislation.  In contrast, recognition of both the responsibility and the ability of Parliament to examine difficult social issues appears to underlie the Chief Justice’s greater degree of deference.
Finally, note must be made of Justice Cromwell’s opinion in this matter.  The concise nature of the opinion renders any analysis of its underlying rationale somewhat tentative.  It appears, however, that Justice Cromwell was of the view that many of the impugned sections were overly broad in their scope.  However, he distinguishes sections 8 and 9, arguing that these sections address matters of public morality.  Section 8 seeks to ensure that control over the disposition of sperm, ova and in vitro embryos remains in the hands of the donors and commissioning couples, while section 9 seeks to protect young persons from exploitation.  Equally, Justice Cromwell sees the link between section 12, which permits reimbursement of expenditures, and the sections 6 and 7 prohibitions on payments for gametes and in vitro embryos.  He concludes in all three cases that these provisions constituted valid criminal law in pursuit of public morality objectives.
Ten months after the release of the AHRA Reference decision, the Supreme Court released its decision in the Insite Injection case.
  Unlike in the AHRA Reference, the constitutionality of the statute in question, the Controlled Drugs and Substances Act, was not in question.  However, the application of the Act to provincial spheres of responsibility was challenged, and in this fashion division of powers issues were placed before the Court for its consideration.  As the Court’s division of powers analysis is somewhat cursory, however, it serves to provide only limited guidance on the future resolution of division of powers issues after the AHRA Reference decision.  Writing on behalf of the entire Court, Chief Justice McLachlin concludes that the Controlled Drugs and Substances Act
 is valid criminal law that seeks to balance concerns for public safety with concerns for public health.  In arriving at this conclusion, the Court rejects the argument that provincially regulated services are beyond the reach of the criminal law power.

The Attorney General of Quebec submits that ss. 4(1) and 5(1) of the CDSA are partially invalid because they exceed Parliament’s jurisdiction to enact criminal law under s. 91(27) of the Constitution Act, 1867.  Quebec argues that while the federal government is permitted to criminalize the possession and trafficking of illicit drugs in many contexts, prohibiting the use of those drugs in a medical context is ultra vires the federal government.  Quebec acknowledges that its approach might be novel.

This argument appears to confuse the constitutional validity of a law with the applicability of a valid law.  When determining whether a law is valid under the division of powers, the Court looks to the dominant purpose of the law.  The fact that the law at issue in this case has the incidental effect of regulating provincial health institutions does not mean that it is constitutionally invalid.  A valid federal law may have incidental impacts on provincial matters…  It is therefore untenable to argue, as I understand Quebec to do, that a valid federal law becomes invalid if it affects a provincial subject, in this case health.

In discussing provincial arguments in support of provincial interjurisdictional immunity, the Court reaffirms the validity of both the federal and provincial roles in health:
The federal role in the domain of health makes it impossible to precisely define what falls in or out of the proposed provincial “core”.  Overlapping federal jurisdiction and the sheer size and diversity of provincial health power render daunting the task of drawing a bright line around a protected provincial core of health where federal legislation may not tread.

As limited as the division of powers analysis is in the Insite Injection decision, we do see assertion of some constitutional fundamentals, including shared jurisdiction with respect to the field of health, that a valid federal law may have incidental effects on provincial laws and institutions, and reliance on the doctrine of federal legislative paramountcy to resolve any conflicts between federal and provincial legislation.  At least on these points the Court remains unanimous.

Conclusion
The impact of the AHRA Reference decision on future division of powers litigation, particularly within the field of health, is difficult to assess due in part to the particular nature of the subject matter of the legislation in question and in part to the divided nature of the decision and the novelty of aspects of the opinion of Justices LeBel and Deschamps.  Clearly, pursuit of a valid criminal law purpose, such as public morality, health or safety, remains relevant to establishing the vires of any legislation founded on the criminal law power.  However, federal legislation which is seen to overlap substantially with provincial health authorities may carry with it a greater burden to establish the evil or harm being addressed by the statute, at least where this is not readily evident in the eyes of the court.

It seems doubtful, however, that the decision has relevance to existing federal health legislation for a number of reasons.  In large part, the federal statutes founded on the criminal law power pertain to a long established federal role in minimizing serious health risks arising from any number of products, including pharmaceuticals, biologics, consumer goods, etc.  There is little tension between these federal statutes and matters within provincial health jurisdiction, particularly the practice of medicine.  The risks to health arising from the various regulated products are manifestly serious and self-evident, be it infection, failure of a life-saving medical device, injury, exposure to excessive radiation, to name a few.

Doubtless, from time to time, new struggles will arise as both levels of government seek to carry out their respective constitutional mandates in the field of health.  The symbiotic nature of their respective roles, however, can be expected to endure to the overall benefit of Canadians.  Health remains a field that will continue to see much use of the constitutional value of cooperative federalism in the years ahead.[image: image1][image: image2][image: image3][image: image4][image: image5][image: image6][image: image7][image: image8][image: image9][image: image10][image: image11][image: image12][image: image13][image: image14][image: image15][image: image16][image: image17][image: image18][image: image19][image: image20][image: image21]
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