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Court File No. 19955/19956

IN THE SUPREME COURT OF CANADA

(ON APPEAL FRCM THE COURT OF APPEAL FOR THE
PROVINCE OF BRITISH COLUMBIA)
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Appellant
{Respondent)
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mppellant
(Respondent)
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PART I

STATEMENT OF FACTS

1. The intervenor, the Coalition of Provincial
Organizations of the Handicapped, takes no position with respect

to the facts which give rise to this appeal.

PART TI

QINTS IN ISSUE

2. Dees the Canadian citizenship reguirement to be a

British Columbia as set out in section

Hh

iawyar in the Province o

1 of the Barristers & Solicitors Act, R.S.R.C. 1979, c. 26

infringe or deny the rights guaranteed by section 15(1) of the

Canadian Charter of Rights and Freedoms?

3. If the Canadian citizenship requirement to be a lawyer
in the Province of British Columbia as set out in section 42 of

the Barristers & Solicitors Act, R.S8.B.C. 1979, c. 26 infr ringes

the Carnadian

charter of Rights and Freedoms, is it 3justifiag by section 1 of
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PART III

ARGUMENT

4. The Intervenor, the Ccalition of Provincial

Organizations of the Bandicapped, submiis that the principles 5

underlying sections 15 and 1 of the Charter of Rights and

Freedoms are:

ta} The combined effect of s. 13(1) and 15(2) is to

&n
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gtarantee mambers of disadvantaged groups

"substantive eguality™ in their relations with

eieds

t:

S p oty

overnment, (i.e., protection against direct or
g

adverse effects discrimination which stands as a i
barrier to full participation). -
L
ou..'
< 1= . 3 -
{b) §&. 15{1) guarantess all Canadians "formal eguality" R
L
in their relations with government (i.e., protection
R i
agsainst direct discrimirnation for which there is no b
raticnal hasis). ﬁ
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5. TWO KINDS OF EQUALITY

Aristotle Zefined sguality as reguiring that persorns
who are alike should be treated alike, while persons who are
different should be treated differently in preportion to their
differences. His cool logic belies the difficulties later
generations have had determining whether people are "alike" or

difference has been established,
these Jdifficulities are compounded when attempts ars made to
calculate proporticnality. For this reason the eguality of
Aristotle has been criticized as "empty"™ and devoid of any
"criteria of relsvance”. Aristotle, it will be recalled, had no

ing his conception of eguality with the

'..-l

difficulty reccenci

institution of slavery.

hica Nichorachea, Book V. 3.
Pelities, Bock 1IXI. 9.
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wasten, "The Zmpty Idea of Equality"®,
85 Earv, L. Rev. 537 (1981-82).
Bayefsky, "Defining Eguality Rights", in
Bayvzisky and Eberts feds.), Equality Rights
ané the Canadian Charter of Rights and
Frzedoms (1985) 1 at 3.

6. Formal eguality is furthered by the removal rather than

the creation of distinctions by government. Thus it is hostile
“owards pluralism, and encourages homcgeneity; its paradigm is
the melting pot rathar than the mcsaic and it is based on the

assumdtion that e yone can and should participate in the
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intervention. No* all distinctions are suspect however, only
those which are irrational or arbitrary according to the values
being impcsed by the decision-maker. Formal eguality is
consistent with Dicey's elaboration of the "rule of law", i.e.,
the "universal subjection of all classes to one law".
Referencas: Baker, "The Changing Norms of Eguality in

the Supreme Court of Canada", (1987} 8
Supreme Court L.R. (forthcoming)

Dicey, The Law of the Constitution (10th
ed.) pvp. 192-4.

7. mhe “"rule of law" is funcamental to the judicial review
of adminis*rative action. The principle has been violated when
the motivation cof the administrative decision-maker is outside
the scope of the discretion conferred.

Reference: Roncarelli v, Duplessis, [1859] S.C.R. 121
at 141 per Rand, J.

=]

8. Formal aguality is more difficult to apply in a

constitutional context because it reguires a judicially created

standard of r=sasonableness. Ye Canadian Bill of Rights,

s. 1{b), posed this problem for the courts. A “valid federal

-

obiective™ tast emerged which virtually precluded Jjudicial

Refarence: The Queen v. Reavregard, {1986} 2 S.C.R.
56.
8. This limitation of formal egquality, together with its

inability to respond to (1) the historically entrenched
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conseguences of racial discrimination, (2) the constricting
stereotypee which restrict women tc traditional roles, and (3)
the barriers erected out of neglect rather than malice which
prevent disabled people from participating irn the mainstream of
society, have resulted in its decline as the prevalent type of
eguaiity,

The major criticism [of formal eguality) was that,
by treating different individuals as equals despite
their unegual access to pcwer and resources, it
created merely an illusion of eguality while it
allowed real economic and social disparities to
grow.

This criticism of formal eguality reflected a
concern for "substantive equality” - that is, the
enjoyment of esgual opportunity in daily life - which
is taking its place in the sacond half of this
century as the dominant approcach. ... the 1960's
and 197C's saw a sharper focus on equality of
opportunity and a new recognition that treating
every kind of person in exactly the same way
sometimes resulted in unintentiocral discrimination,
as it did not make allowances for the special needs
of some kinds of persons.

Reference: Ths Honourable John Crosbie, Department of
Justice, Report to Pariiament: Toward
Bguality (1836}, p. 2.
10. Substantive zguality commences with the recognition
that membars of some groups have experienced systemic
discrimination bzcause of their membership in the group. Human

rights legislation in virtuaslly every 3jurisdiction in ths country
includes protection against not only diract discrimination but
aiso advezrse effects discrimination. The special circumstances
oX the group (which in the language of "formal eguality" would
result in a finding that members are not "similarly situateg"”

with others) must be considered in accomplishing "substantive
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At present, society's disadvantages are
disproportionately assumed by the four designated
groups. learly, some distinctions have been made
or overlooked in the past that have resulted in the
disproportionate representation of native seople,
visible minorities, disabled persons and women on

B

fitad
[ONPS

the lower ruangs of the ladder to society's benefits. R
By reversing our approach and by using these same t}i
distinctions to identify, confront and eliminate P
barriers these distinctions have causzd in the past, :
we can reverse the trends, provide access, and open % :

the door to eguality.

Refesrence: Roval Commission Report on Eguality in
Emplioyment (1S84), pp. 3-4 (The Apella
Report).

3

e L pa——

Further Reference: Action Travail des Femmes v. C.N.R., et al.
S5.C.C. Judgment rendered Jans 25, 1987.
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11. Substantive eguality reqguires that the barriers which

create the ineguality experienced by disadvantaged groups bhe

s

identified, that the goal of equality of opportunity through the

i

remcval of these barrisrs te establishad, and that a legal

machanism be establizhed which will advance this goal in a
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Carada, but it has alsc bien accordad "guasi-constitutional™ g :
status, Cenflicts Letw on =iran rights and othar legislation P ? :
will be resolved in favour of the human rights lescislation, e .
absent an eupress staomens 1ndicating a contrary legislative ﬂ ;

H

|

Refzarance: Winnipsg School Division No. 1 wv. Craton,
[1985] 2 S.C.R. 150. §!;
-
3]
h)

R




12. QQNSTITUTIONAL EQUALITY GUARANTEE

The political support of disadvantaged groups for the

eguality cliause in the Charter of Rights and rreedoms is worthy

of note. whether supportive or opposed to ene concept of an
entrenched Charter. political scientists agree this support was

decisive in achieving the reguisite consensas which led to the

()]

e
o

ation of the Constitution wit crarter of Rights and

[T

patx

Freedoms attached.

References: Russell, "The Effect of a Charter of Rights
on the Policy-Making Role of Canadian
Courts™ (1982), 25 Can. Pub. Admin. 1l at

25.

Banting and Simeon, nrederalism, Denocracy
and the Constitution®, and Whittaker,
rpemocracy and +he Canadian Constitution”,
in Banting and gimeon (eds.), And No One
Cheered (1983), at 5-20 and 254-37.

hyte and Leeson, Canada
nding (1984) at 253.

Notws
sheppard anc valpy, Thé& National Deal
r1982) at 135-39.

mhe lzgislative nistory of S. 15 contains a series of
amoniments intended tC sirengthen rne eguality guarantees, and to
owexit the inT wsion oL non—enamerazed GrOUES . together with the
Jiscrimination. nothing in the Minutes and Proceedings of
Evidzsnce of the special Joint Compmittee of tne Senate and House
of Commons o0 the Con citytion of canada suggests these changes
were intended O broaden the courtcs’ jurisdiction to review the

poiicy of the muitifarious decisions made daily by elected
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representatives. The changes responded to the reguests for
protection by specific diszdvantaged groups. For example, the
inciusion of "mental and physical disability” resulted from the
need for structural changes which would allow disabled people to
participate in the mainstrzam of society.
References: Elliott, "Interpreting the Charter - Use of
Barlier Versions as an Aid"™ (1982), u.B.C.
Law Rev, {(Charter Edition) 11.
Bayefsky, supra, at 3-11 and 69-73,
Lepofsky and Bickenbach, "Eguality Rights

of the Physically Handicapped” in Bayefsky
and Eberts (eds.), supra, 323 at 335-40.

14, It is accepted that the language of s. 15 reflects an

intention to reverse the outcome of many cases under the Canadian

Bill of Rights. This Cour:t has stated that an individual need

not be a mamber of an enumerated group in order to assert a claim

to "egual protection of the law” under s. l(b} ({ R. v. Burnshine,

f1975) 1 s.C.R. 693 at 700). Tt was stated that the prochibition
of "discrimination by reason of race, national origin, colour,
religion or sax" was "an additionzl lever tc which fegderal

iegisiation must responé” (Curr v. The Queen, [1972] S.C.R. B89
g

a2t 896-97 per Laskin J. fas he then was)). This is a lever which

138 never been used. Chief Justice Laskin returned Lo +this thenme

-~

in a dissenting judgment where he statad the enumerated

0

ategories provided "a touchstone in the legislation®™ for

0

ubjecting distinctions based on them to more rigorous scrutiny

{(Morzentaler v, The Queen (1975), 53 D.L.R. (3&) 161 at 175-76).

Denied protection against discrimination,the enumerated groups

were left with formal egquality which did very little to
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ameliorate the discrimination they were expsriencing.

15. By including the protection against discrimination in
the body of the Charter's equality rights guarantee it was no
longer possiblie to disregard it. By limiting protection against
discrimination to certain enumerated groups in the October 5,
1980 wversion of the Charter tabled in the Bouse of Commons and
the Senate, it was clearly demcnstrated that substantive equality
on bahalf of groups widely acknowledged to have suffered systemic
discrimination was intended. The subseguent amendment, contained
in the January 12, 198l version submitted to the Special Joint

he Constitution, broadened the scope of the

ot

Committee on
anti-discrimination guarantee to afford protection for

non-enumerated groups. By retaining the list of enumerated

groups, and prefacing them by the words "imn particular”, the

courts ware previded guidance about which groups are presently

instrument and a "iiving *tree", the courts can extrapolate from

;hich other groups should be
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16 Tme word "discrimination” is notably absent from the

. 4 es

Egual Protection Clause of the United States Billi of Richts. It

S a =erm which is in current vsage in civil and human rights

-

legislation in the United States and Canada. As noted supra, the

word "discriminztion” in Canada has consistently been interpreted
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10

as affording substantive rather than formal equality. This has
bean possible because humad rights protection is available only
to members of groups which have experienced discrimination
necause of one of an anumerated list of grounds. Moreover, there
is no evidence that advantaged groups have been successful in
assarting statutory human rights claims {i.e., "eguality with a
vengeance") in Canada. This is because human rignts commissions

have screenad out the complaints of advantaged ¢roups.

References: Canadian Odeon Theatres Ltd. V.
dasxatchewan Human Rignts comm, and Huck,
[1985] 3 W.W.R. 7:7, ieave to appeal to
s.c.c. dznied (1985), 60 N.R, 240.

Ontario Human Rights Commission and
O'Maliey v. Simpson-Sears, [1985) 2 S.C.R.
536.

17. The egual protection clause of the United States Bill
of Rights is ndt sabizct to any exXpress iimits. Its scope has

bzen intesrpreted as =x-anding to éirsct but not adverse effects

-
v

Aissrimination {Washington v. Davis, 426 U.S. 229 (19%76)).

led with such disabilities, or subjected to
igtory of purposeful anegual treatment or
gated to such a position of powsrlessness as to
smand extraordinary protection from the

ritarian political process.

Referance: San antonio Independent School District v.
Rodriguez, 311 U.S. 1 at 28 {1973).
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In practice it has been accorded to groups which have guffered

discrimination as a result of stigmatization (Weber v. Aetna

Casualty & Surety 406 U.S. 164 (1972)). This type of discrimin-

ation would not survive even the minimum scrutiny stanéard. The
ironic result is that the "level of scrutiny" approach benefits
most the disadvantaged groups which require it leass. A second
irony results from its emphasis upon direct rather than adverse
effect discrimination. When, for example, disadvantaged racial
groups were accorded "strict scrutiny”, they gained it not only
for themselives but for advan ~ged racial groups as well. Thus
membars of races which are not the object of prejudice or
contempt have been able to invoke the equal protection clause to

strike down affirmative action programs {Wygant v. Jackson Board

of Education, 106 S. Ct. 1842 (1986)).

This counterintuitive result has bean reversed in

factrally similar cases un@er Title VII of the Civil Rights act
of 1964, 42 U.S.C., ss. 2000e (which incledes protection against
"advearse effect" as well as "direct" discrimination (Griggs v,

Duke Pcwer Co,, 491 .S, 424 (19703)

it would be ironic indeed if a law triggered by a
Nation's concern ovar centuries of racial injustice
and intendsd to improve the 1ot of these who had
"been excluded from the American dream for so long”,
constituted the first legislative prohibition of all
voluntary, private, race-conscious efforts to

abolish traditional patterns of racial segregation
and hierarchy. [citation omitted)

Reference: United Steelworkers of America v. Weber, 443
U.8. 193 at 204 (1978).
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While most members of the United States Supreme Court appear
dissatisfied with the "levels of scrutiny®" approach, the lack of
consensus about the purpcses underlying thes egual protesction

clause has stalemated efforts at reformulation (City of Cleburne,

Texas v. Cleburne Living Centre, 105 S. Ct. 313 (1985:).

18. n Canada s, 15(2) precludes the operation of s, 15(1)
when a law, program or activity has as its obiject the amslior-

ation of conditions of disadvartagement, "including” &isadvantage-

rnent based on the enumerated categories iisted in s. 15{1). 1If
it can be assumed that s. 15(1) inrcludes protection against
"adverse effects” discrimination, it follows that s. 15(2)
provides a means of resolving the unaveoidable conflict between
direct and adverse effects discrimination by maxing the latter

c

th

sadvantagement.

Foe

paramount in casas o

8. 15(2) does not preclude the operation of s. 15(1)
when a law program or activity has as its object the amelioration

-
i

of conditicns of advantaged individuals or groups.
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e (Wygant v. Jackscn Board of Education,
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(3}

egual srotection
supra). S. 15{Zz) was worded in such a way that
"disadvantagemsnt" is not restricted to a particular set of
circumstances. S. 15(2) exiends, at the very least, to

governmental 2fforts to redress "societal discrimination®, if not

to the relief of disadvantagement, arising from other causes.
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19. PURPOSIVE INTERPRETATION

This Court has adopted a purposive approach to the

h

interpretation of the Charter. A purposive interpretation
requires that the right or freedom be viewed in light of the

value or purpose which underlies it.

20. It is submitted that the purpose underlying the s. 15
equality guarantee can best be determined by analyzing the
experience of those who are acknowledged to have been denied

equality: members of the enumerated groups.

"piscrimination based on race, national or ethnic
origin, colour, religion, sex, age, oI mental or physical
disability” has taken three forms. In particular circumstances

any or all of the three may be present.

1) Stigmatization

One person may respond differently tocwards another out of malice,
discomfort or gatronization, without zny rational basis for
having differentiated. Membership in most disadvantaged groups
can have a stigma attached to it. Thus stigmatization compounds
the conseguznces of other types of discrimination. Discrimin-
ation on the bacis of race has been discredited. For this reason
racial discrimination is regarded as the purest example of

stigmatization.

A |

1 £.3

¥

g

£

S |

ey g

- e

E g

~g B 1

-

"

gz K

[ oA

£




14

ii) Neglect

Real differences exist amongst members of society. Differences
may be biological, such as a disability or an ability to bear
children; a matter of choice, such as adherence to religious
tenets or assumption of Indian status; or socially imposed, such
as the educational disadvantagament experienced by racial
minorities in a multicultural society. By neglecting the
existence of these differences and treating everyone as if they
were identical, the domirnance of the more powerful group would be
entrenched. A government, elected by the majority, may be
anaware these differences exist or may conclude for utilitarian
reasons they need not be addressed. 3 pluralistic society,
committed to ensuring eguality of opportunity for its members,
will endeavour to accommodate these differences in order to allow
individual merit and initiative to be determinative, i.e., "full

participation”.

2 hybrid of the firs- two, sterectyoing ccnsists of overgeneral-
izing 2 real @iffsrence of some group membaers, to them 2ll. The

differsnces may be biclogical or social in crigin. Common stereo-
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ien women", "persons with epil-
epsy will have seizures"™ and "young peosle are irresponsible®.
hese generalizations may be statistically verifiable, but for
some, even most ol tha members of the group, they constitute
"guilt by association"™. The barriers created by Stereotyping can
be broken down only if greater precision is used when

establishing classifications, with the ultimate goal being the
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assassment of people on their individual merits.

Formal eguality is assumed to be capable of removing barriers

created by stigmatization. Only substantive equality can remove

tne barriers to full participation which have arisen from neglect

or stereotyping. This is precisely the policy underlying human

rights legislation.

21.

Essentially, the public policy underlying the [RBuman
Rights) Code se2ks to rectify the denial of equality
with respect to the inalienable basic rights of
minorities and women and to enable them to realize
their full pectential as individuals and participate
fully in society for the benefit of alil people in
Ontaric,

Refzarenca: Cameron v. Nel-Gor Castle Nursing Home

Re

-
s

(1%84), 5 C.H.R.R. D/217C at D/2172,

adopted in Re Blainey and Ontario Hockev
Association (1986), 54 O.R. (2d8) 513 at 525,
per Dubin J.A. (Leave to appeal to S.C.C.
refused June 6, 1986.)

... [Tlhe major squality issues in the 19%80's will,

it is suggested, revolve around those aspirant and

target groups identified previously as sufficiently

"different™ to have been protected or excluded from

equality rights for their own good, for the common
: equality was conceived as

their case.

h n

3

.

cavs
unattainakle i

erence: Vickers, "Major Egquality Issues of the
Eighties", [1983] Canadian Human Rights
Yezarbook 47 at 54.

There are respectad theories of social philosophy which

are consistent with the goal of full participation. For example,

Rawls asserts that inequalities are arbitrary unless
it is reasonable to expect that they will work out
for everyone's advantage ... .,
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»
... LA) participant in one of Rawls' practices would i
pe weil advised to reckon with the possibility of
being deprived of basic needs, as well as of being =
subject to a range of natural and social handicaps ~§

that would impair nis capacity to supply them.
Conseguently, he would be rash to concur in any
practice that does not guarantee the satisfaction of
basic needs and compensate for handicaps before
conceding less urgent advantages +o others, even if
+hat means giving t+he handicapped special treatment
at the expense of the normal and the healthy.

o
eant

padl

neveloped in this way, Rawls' model would take

azccount of the fact that guestions of social justice
arise because people are enegual in ways they can do
very little to change and that only by attending to

gl -

+hese inegualities can one be said to be giving i3

sweir interests egual consideration. B

;_'

Reference: Benn, “Egalitarianism and Equal m
consideration of Interests", in pedau (ed.) Q

Justice _ané Equality {1971), 152 at 162-65.

Further References: Rawls, A Theory of Justice (1971).

232

pworkin, "What is Equality? Part II §

gyear an all-party Ecuse of Commens Cormmittee submitted its Re ort
Y

Equality of Resources", 10 Philecsophy and fﬁ?
public Affairs {15683), 283. LI
3

vsatch, The Foundations of Justice: Why the 5

zatarded and the Rest of Us BHave Claims to U

Touality f1986).

4

22. 1631 was proclaimed py the United Nations to be the =
Intsrnational Year of the nisapled Person. In February of that 1t
|~ I

3 1

gd

of +he Special Committee on the nisabled and the Handicappel.

re Obstacles Report) =0 parliament. The Report is a detailed e
M
examination of the systamic barriesrs which deny disabled people w
2gsality of opportunity. 1t opens with a ngratement of ‘E
o

Principles™:
&
Participation: pisabled Canadians must have the P

same opportunity to participate fully in all the
educational, employment, consumer, recreational,
community and domestic activities which characterize

everyday canadian society.

™
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Responsibility: all Canadians are responsible for
the necessary changes which will give disabled
persons the same choicels] of participation that are
enjoyed by those who are not disabled. (p.4)

The Report was received by Parliament at the same time as the
Spacial Joint Committee on the Constitution of Canada was
receiving submissions from persons seeking the inclusion of
disabled persons amongst the protected classes in S. 15. One of
those persons offers the following summary of the purposes to be

achieved by enumeration:

Section 15 seeks to ensure that in its dealings

1

P SN

with mesntally and physically disablegd persons, all
agencies of government, legislative, judicial and

administrative, respect the dignity, worth,
individuality and personal autonomy of these
bérsons, recognizing that these individuals are
first and foremost individuals and not merely
members of some socially-created category such as
"the handicapped”;

2. Secticn 15 seeks to ensure that when
governments create, extend or protect rights,
benefits, privileges or other oppertunities to the
Public or some sector of the public, handicapped
persons are afforded eguality of opportunity to
fully participate in these to the extent of their
individual abilities. The same principle of
eguality of opportunity and full participation of
handicapped persons should apply when governments
impose burdens on members of society;

3. Section 15 seeks to ensure that when
governments make or implement laws and policy or
undertake initiatives having an impact on the
rights, benefits, privileges, obligations or
opportunities of handicapped individuals, government
should conduct these activities based on a fair ang
accurate asssssment of the individual abilities of
handicapp=d persons, and not based upon Stereotypes,
reconceptions, prejudments, paternalism, or morally
unacceptable indifference to handicapped persons'
rights to fulji participation;

4. Secticn 15 seeks to ensure that governments
recognize that every individual is equal, but that

.-k
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every individual is not identical to all others.
Thus, the business of government should be carried
on based on respect for the similarities between
individuals, and a recognition and accommodation of
differences between individuals, in order to ensure
eguality of opportunity for all.

Reference: TLepofsky, "Eguality Rights for Disabled
Persons: Putting the Accent on Individual
Ability", Proceeding of 1985 Cambridge
Lecture Series (forthcoming) at 27.

23. It has been suggested that judicial application of the
Charter of Rights and Freedoms represents an intrusion into
functions appropriate for the legislature, an unwelcome intrusion
which courts should avoid. Hcwever, even these proponents of a
"democratic conception of judicial review" have had to concede
that legislatures elected by a majority of voters can stigmatize,
neglect and stereotype groups, producing legislation which is
"the tainted fruit of a tainted process®™. 1If the purpose
underlying s. 15 is to remove the barriers preventing disabled
persons and other disadvantaged groups from participating in
society, courts can enforce substantive equality in a
"principled” way, (i.e., not simply as a matter of "policy")
which also erhances Canadian democracy. As this Court has
already decided, "a commitment tc social justice ané eguality™
is a fundamental value in a free and democratic society.
Reference: Monahan, "Judicial Review and Democracy: A
Theory of Judicial Review™ [1987] 21 U.B.C.
Law Rev. 87 at 151.

Further References: Dworkin, A Matter of Principle (1985) at
196, Law's Empire (1G86) at 234-75.

R. v. Oakes, [1986] 1 S.C.R. 103 at 135~36.
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24. THE STRUCTURE OF EQUALITY

If the consequences of neglect and stereotyping are to
be reversed, s. 15 must include protection against "adverse
effects™ as well as "dirsct” discrimination. Adverse effects
discrimination has been defined as conduct

-..which has a discriminatory effect upon a
prohibited ground on one employee or group of
emplcvees in that it imposes, because of some
Special characteristic of the employee or group,

obligations, penalties or restrictive conditions not
imposed on other members of the werk force.

Reference: Ontario Human Rights Commission and O'Malley
v. Simpsons-Sears, supra, at 551.

It has been broadly accepted that adverse effect discrimination

is within the scope of s, 15¢(1).

References: Re Blainey and Ontario Hockey Association,

supra, at 526.

Smith Kline & French Laboratories v. A.G.
Canada (1987) 34 D.L.R. (2th) 584 at 580
fn 3 and 592 (F.C.A. per Hugesson J.)

Xasx v. Shimizu et al. (1986), 26 D.L.R.
(4th) 64 at 70 (A.C.Q.B. per Mcbonald J.)

Several courts have Supported this conclusion by referring to the

decision in R. v. Big M, Drug Mart, [1985] 1 S.C.R. 294 which

stated that both the purpcocses and the effects of legislation are
relevant to determining its constitutionality, and in particular

to the statement of Dickson C.J. at p. 347 that "the interests of
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true eguality may well regquire differentiation in treatment®.

references: R. v. Century 21 Ramos_Realty (1987), 58
O.R. 124) 737 at 760 per Tarnopolsky J.A.

Re Andrews V. Law Society of British
Columbia (1986 27 D.L.R. (4th) 600 at 605.

reference re Act to Amend Education Act
(1986), >3 O.R. .24) 513 at 554-55 per
Howland c.3.0. and Robins J.A.

Headley V. public Service Commission Appeal
Board (18877, 35 D.L.R. (4th) §68 at 575
F.C.A. per MacGuigan J-.

1t is therefore conceivable that not only every distinction made
by a legislature falls within the scope of a s. 15(1) review, but

also every failure to maks 2 distinction.

25. There is no purpose to be served by making every
conceivable legisiative action or failure to act a violation of a
fundamental right, saivageabie only by reference tO S. i. There
is however a puUrpose. worthy of Constitutional recognition, to be
zerved by reviewing iegislative action or inaction which has the

rasult of raventing full participation or equality of

L)

cpportunity for @ mamber of a group which is disadvantaged as a

result of discrimination. Removing such parriers is not a prima

Hh

acie right, but a oal worthy of a free and gemocratic society.

«Q

several judges have attempted to draw the line by

affording 2 different typée of equality protection to members of
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.

the enumerated groups than to those which are unenumerated. -

References: Headley v, Public Service Commission Appeal -
577.

Board, supra, p.

Smith, Kline and French v. A.G. of Canada

e
-~

(1986), 1 F.C. 274 at 318 per Strayer J. -

e
One court has employed a purposive test to make the distinction, -

o
uasing the enumerated categories as a jumping off point. el
Unfortunately the judgment goes on to establish hierarchies of "
interests angd disadvantaged groups as internal limits within s.

15(1), contrary to the purposes which have been identifiegd supra. L

[ ]

Reference: Smith Kline and French v. A.G. of Canada, i
supra, at 591-92 (F.C.A.). -

-
26. It is submitted that members of groups U

(a) which have been victimized by systemic -
discrimination (i.e., stigmatization, neglect or =

. : . o

stereotyping) based upon a group characteristic, S

.o

and E

(b} which have suffered disadvantagement over an L}f;
l‘_.

extended period of time, sufficient to prove _—

2o

fowerlessness to secure justice within a =
majoritarian political process, Eﬁ
~
should receive protection of their right to substantive eguality

1
pursuant to s, 15(1). Each enumerated category can be used to -
identify at least one such group. In addition, non-enumerated ¥

of
groups exist, or will come into existence, which meet these - :
criteria. This standard is substantially similar to the AN

.
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theoretical standard established by the United States Supreme

Court in the case of San Antonic Independent School District v.

Rodriguez, supra. It is purposive in the way Boards of.Inquiry

were when interpreting the Human Rights Code of British Columbia

S.B.C. 1973 {2nd Sess.) c. 119 before the list of protected

classes was closed by the Human Rights Act S.B.C. 1984 c. 22.

Reference: Bremer v, Bcard of School Trustees District
62 (1977) at p. 6 cited in Tarnopolsky and
Pentney, Discrimination and the Law (1285)
at p. 9, 41-43,

This approach has also found support in the writing of legal

academics.

References: Gold, "Equality Past and Future: The
Relationship between Section 15 of the
Charter and the Equality Provisions in the
Canadian Bill of Rights™, Eguality: Section

15 and Charter Procedures, Law Society of
Upper Canada, (1985) A-1 at a-7.

Smith, "A New Paradigm for Eguality Rights"
in Smith et al. !(eds.) Righting the Baiance:
Canada's New Eguality Rights (1986) at
356-60.

Brudner, "What Are Reasonable Limits to
BEguality Rights?” (1986) 64 Can. Bar Rev.
4639 at 506.

All mambers of groups which meet this standard should be accorded
the same level of protection or scrutiny. Once membership in a
protected group and the existence of direct or adverse effects
discrimination have been establish d, the onus would shift to the

party seeking to uphold the legis.ation under s. 1.
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In the Court below, Madam Justice Mclachlin stated that

s. 15 reguired that persons who zre similariy situated be

similarly treated and that persons who are differently situated

be treated differently. The Court concluded that

[tlhe ultimate gquestion is whether a fair-minded
person, weighing the purposes of legislation against
its effects on the individuals adversely affected,
and giving due weight to the right of the
Legislature to pass laws for the good of all, would
conclude that the legislative means adopted are
unreasonable or unfair.

Reference: Re Andrews and Law Society of British
Columbia, supra. at 610.

It is submitted the B.C. Court of Appeal erred in its approach

for the following reascns:

{a)

(b}

It does not articulate any criteria for determining what is
reasonable or fair and, more particularly, it is not clear
what is intended when people such as disabled people are
differently situated,

Reference: R. v. Century 21 Ramcs Realty, supra, at
756.

While the Court did state that the reasconableness and
fairness of liegislation must be evaluated "having regard to
the ... effect on the complainant™, it does not enunciate
any goals or values which could be said to be the purpcses
underlying s. 15. 1In a subseguent decision Mr. Justice
Tarnopolsky has noted that "differences between classes of

persons™ may exist as a result of biclogical differences,
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stereotypes and the effects of past discrimination,

concluding:

... the question ought to be whether the differences
among those being treated differently by the legis-

lation in guestion are relevant for the purposes of

that legislation.

Reference: R. v. Century 21 Ramos Realty, supra, at
756-57,

Ultimately the "reasonable and fair" standard is inadeguate:
it is reduced to the guestion of relevance, rather than the
removal of barriers which prevent people from participating

fully in society.

By imposing internal limits within s. 1%, the two step
process of establishing the right or freedom and then
determining the limits separately under s. 1 is ccllapsed
into one, making s. 1 superfluous. Unless required to dc so
by the text of s. 15 or the purposes underlving it, this is
sontrary to rules of statutory interpretation and prior

decisions of this Court.

References: R. v. ODakes, [1886} 1 S.C.R. 103 at 138-39.

Smith, Kline & French v. A.G. of Canada,
supra, at £92-93 (F.C.A.).

The procedural effect of shifting the limits out of s. 1
into s. 15 is to shift the burden of proving several key
jssues from -“hose seeking to uphoid legislation and onto

equality seekers who are challerging it. Substantively, it:
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i) shifts equality from being a "fundamental value® to

being a prima facie objective which can be overridden

if a fair-minded person judges it reasonable and fair

to do so; and

ii) altogether removes the ebligation to ensure that the
means used to accomplish the governmental objective
restrict "as little as possible" the goal of achieving
equality and full participation by members of

disadvantaged groups.

28, This Intervenor adopts the position that 5. 15(1)
assures all Canadians of formal equality. 1In practice this would
consist of protection against "direct discrimination® which

cannot be justified on some rational basis.
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PART 1V

NATURE OF ORDER SOUGHT

Wl  adl AD o

29. This Court is respectfully reguested to establish that

the purposes underlying s. 15 are to:

winn

AT VB e e

(a) guarantee substantive eguality for groups which have

o) SEL S

been disadvantaged by systemic discrimination; and

e

(b) guarantee all Canadians formal eguality.

|

30. The Coalition of Provincial Organizations of the E

Handicapped takes no position on the nature of the Order to be -
granted in this Appeal. il !

4

=

ALL OF WHICH IS RESPECTFULLY SUBMITTED. 8

TR

| s . e ,
J. DAVID BAKER R
Counsel for the Intervenor, & §
The Coalition of Provincial -
Organizations of the Handicapped. :
September 15, 1987 B
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