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1. — PART I:
FACTS
1. The facts are short and not in issue. Counsel adopts
Part I of the Appellant’'s Factum.
2. The members of the Federation are the 10 Provincial
Law Societies et ILa Chambre des Notaires du Quebec. Attacheq,
10
as Appendix "A" to this Factum, are extracts from the various
i Provincial Statutes dealing with the qualifications for admission
to the legal profession, listed geographically from West to East;
also the Territories. o
3. The Provinces all have, as a regquirement for admission, -
;proof of Canadian citizenship. Two Provinces have the alternative
20 qualification of permanent resident; but one that intends to
become a citizen. These are:
Manitgha.
An apolicant for admission who is not a Canadian
Citizen must give the Manitoba Law Society an undertaking
that he will become a Canadian citizen at the earliest
possible date; if the applicant fails to become a Canadian
citizen within a period of 4 years after lawfully being
30 admitted to Canada for permanent residence, he ceases to
be entitled to carry on in practice and his name shall be
struck off the Rolls.
New Brunswick.
| A permanent resident may be called provided he
; files with the New Brunswick Law Scciety a declaration
i under oath that he has applied, or intends, as soon as 0
; he is eligible, to apply for Canadian citizenship.
405
|

PART II
POINTS IN ISSUE

Counsel adopts Part IT of the Appellant's Factum and
Supports the dissenting Judgment of Arnup J.A. in the Court of
Appeal.

R R i a A




nim and such order is not quashed or the execution
thereof is not stayed pursuant to subsection 75(1).

PAGE
2. —
PART III
ARGUMENT
Citizenship.
5. Until the end of World War II the only badye of
citizenship was that of British subject. Citizenship itself
is of recent origin and resulted from the passage of the
10 first Canadian Citizenship Act, s.c. 1946, Chapter 15. That
has been supplanted by the Citizenship Act, s.cC. 1974-1975-1976,
Chapter 108.
6. The term "permanent resident" is of even more recent
. origin. The phrase did not appear in the Immigration Act,
1%46. It is a defined term in the Immigration Act, S.C. 1976- -
1877, Chapter 52. RS
20 -3
7. By §.2(l) "permanent resident"” means a person who
, {a) has been granted landing,
] (b) has not become a Canadian citizen,
9
' ! and
(c) has not ceased to be a permanent resident
30 5 pursuant to subsection 24(1).
{ By subsection 24(1) a person ceases to be a permanent
| resident when:
E (a) he leaves or remains outside Canada with the ,
! intention of abandoning Canada as his place of "=
’ permanent residence; or
i
40 : {b) a deportation order has been made against
!
|

(8. A permanent resident under the Immigration Act does not
ghave the rights of a citizen and may be refused entry or deporteg
for, inter alia, breach of terms imposed on becoming a Permanent
;resident, Oor if he be found guilty of a serious criminal offence,

i See particularly S.4; $.27(1); S.19 attached hereto as

SO

'Appendix “"B".

s
[
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Y. It follows that a permanent resident is a person

who, has been given permission to come into Canada to establish
permanent residence, has not become a Ccitizen, has not
abandoned Canada and has neither been refused subsequent entry
nor been deported.

10. The briefest perusal of S.27 and S.19 of the Immigration
Act gives the flavour of the many reasons which may result in

& re o>rt to the Deputy Minister on the behaviour of a permanent
resident which may lead to an enquiry and a deportation order.

A permanent resident, unlike a citizen, has unsecure rights.

ile may remain such a resident throughout his life but his status
does not improve short of citizenship. This may be contrasted
with the concept of domicile under the Immigration Act, 1952.
Permanent residents could then achieve the more protected status
of domicile after residence in Canada for 5 years .

Wydrzynski: Immigration Law and Procedure
Chapter 8, Canada Law Book 1983

See also p.28 to p.29;: P-202 to p.209
11, Because of the new 1946 concept of citizen (plus perhaps
the gquestionable status of permanent resident and the apparent
lack of any requirement that a bermanent resident become a
citizen), it is understandable that both Parliament and the
Legislatures should provide that citizenship be a gualification
for offices establisked by various and many Statutes.

12. The Secretary of State for Canada conducted a survey

of the Federal and Provinciail Statutes up to the yYear 1977 and
identified approximately 90 Federal Statutes and more than 500
Provincial Statutes that contain references to requirements or
privileges dependent on citizenship. The Report was publishegd
under the title "Citizenship as Legal Access" in February, 1979,
Counsel has had access to a copy from the Secretary of State’s

i Library. Catalogue: SOS Cit. Br. 1979 (1), c.3 and has

selected a few examples.
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13. Federal Statutes. A director of Air Canada, the
Canadian Broadcasting System, or the Canadian National

Railway has to be a citizen.

Air Canada aAct, S.cC. 1977-1978, c-5 5.7

Broadcasting act, R.s.cC. 1970, ¢. B-11, s.35

Canadian National Railways Act, R.S.C. 1970,

€. C~10, s.6(2)
The Public Service Employment Act, R.S.C. 1970,

C. P-32, s.16(3) makes Citizenship a qualification in competitions
under the Act. This is carried into many other Federal Statutes,
€.g9. The Supreme Court Act, R.S.C. 1970, c. $-19, s.12(2).

Provincial Statutes. Examining those in Ontario, a

Person cannot serve on a jury unless he or she is a Canadian

‘citizen. It seems as though this is true of most other Provinces.

Juries Act, R.S.O. 1980, Ch.226, 5.2 ang 5.6(2)
A member of a Public Library Board must be a citizen.

Public Libraries Act, R.S.0. Ch.414, S.4,
$.7(5), S.46(2)

| So must a Notary.

l
|
|
|
f
|
!
1
i
|

The Notaries Act, R.S.O. 1980, Ch.319, s.2(1).

1 14. Attention is drawn to the widespread use of citizenship

; @8 a qualification for office since the Court’s decision in the

|
|
|
i
[
!
|
i
I
|

case at Bar may have broader implications than its effect on
the legal profession.

15, It is also submitted that the provisions of

The Judges Act, R.S.C. 1970, c. J-1, s.3
(amended S.C. 1976-1977, c.25, s.1)

and, indeed, S.5 of the Supreme Court Act which, providing for
the appointment to the Bench of Barristers of at least 10 vears
' standing at the Bar of any of the Provinces, contemplated that,

SO['

(]
i
i
|

at the time of passage, such members of the Bar were citizens
at the time of appointment.
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of requirements to beccme a member of other
IICII .

A note
professions in Ontario is attached as Appendix

17.
Kingdom is not without interest but Counsel submits that it
has little relevance to the interpretation of the Charter and
ICD" .

The position in the United States and the United

has therefore relegated a discussion to Appendix

Reasons of the Court of Appeal

18.
in the Court of Appeal (Reasons: Case, p.57) and, since he
is content to summarize as follows:

Counsel supports the dissenting Reasons of Arnup J.A.

follows others in argument,

{a) 8.6 of the Charter has to be read as a
whole. On the discussion of the weight to be
attributed to the heading, it is submitted that
"mobility rights"™ as that heading ought not to

be disregarded.

Driedger: 1983 edition, P.138~p.141,

(o) S5.6(2)(b) is not a right to work clause.
Reasons: Case, p.62, line 22 et seq.
{c) 8.28(c) of the Law Society Act is, in any

event, a law of general application.
Reasons: Case, p.64, line 19 ~ line 24

19.

Appeal,
to the Charter.
Society Act was inconsistent with 5.6(2) (b) of

Turning now to the majority Reasons of the Court of

it is submitted that Grange J.A. erred in his agpreoach
€{c) of the Law
the Charter ang,
that question in the affirmative (Reasons:

He first enquired whether 5.2

having answered
Case, p.45, line 28 - line 30), only
S5.28{c)
that it was a
he sense of $.6(3) (a).

then considered whether
was nonetheless saved fron invalidity on the basis
"law of general application" in the Province in

N

-

he fact that the
©f $.6(3) are by wav of qualification upon the

20.
provisions

This approach loses sight of ¢

D Ein e o e —— EEEY e T
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{rights set out in 5.6 (2) and not by way of exception or
saving provisions to those rights. $.6(4) is a saving
provision but S5.6(3) is not.

21. It is submitted that the right approach should be
first to determine the meaning of S.6(2) (b) having regard

not only to its wording (and arguably the heading under which
it appears) but also to:

(i) the qualification on $.6(2) (b) by
S$.6{3), and

.. .___._-—.._._...____.__.__.._.___._ﬁ_m

{ii) the CoO-existence of the rights set
Out in S5.6(2)(b) with other rights
included in the Charter, in particular

o

!

} those set out in §.15 (discussed later).

i 22. Considering then $.6(2) (b) with S.6(3)(a), the right
’to gain a livelihood in any Province is Subject to laws of
'general application in that Province, other than such laws

| that discriminate on the basis of provincial residence. The
]conclusion has to be that the right in 5.6(2) (b) is intended
ito be limited to the pursuit of gaining a livelihood free of
| restrictions based on provincial residence.

|

}

{

{

!

123, it is in this light that $.28 of the Law Society Act
{ should be examined. It is submitted that 5.28 is a law of

; 9éneral application and one that does not discriminate on the
|

' basis of provincial residence. As to 'laws of general
application', Counsel relies on the Xruger case and may refer

to:
3.C. Power v A.G.B.C. (1936) 497 D.L.R. (2qQ)
633 at p.681 =~ 634

24, Grange J.A. was also troubled that a citizen or

permanent resident who moved from one Province tO another hag
jgreater rights than he wouid have if he had Stayed at home -
, 0N the view of S.6(2) (b) urged by Mr, O'Brien.

Reasons: Case, p.48, line 39 - ».49 {top)
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25. This is not so. If such a pPerson does not leave his
home Province he cannot be denied a right to earn a livelihood
! in that Province primarily on the basis that he is resident
jwithin the Province. The possibility of such legislation is
iso outlandish as to be ignored. If such a person moves to
!another Province or commutes to work in another Province, his
Fcourse of conduct is such that he is susceptible to a possible
| form of restriction by that other Province upon his pursuit of
the gaining of a livelihood to which a local resident of that
| Province could not be subject., He might be prevented from
!earning a living because of his out-of-Province origin or, if
jhe commutes into the Province, because of his maintenance of

|

éhis cut-of-Province residence. It is submitted that that is
iexactly what S.6(2) (b) strikes at in the case of such a mobile
;individual, i.e. the citizen or peérmanent resident. It cannot
fairly be said that such a person who moves has greater rights
than his neighbour who stays at home.

Citizenship as a qualification for
the legal profession

26. In 1978 the Attorney General of Ontario established

the Professional Organization Committee (P.0.C.) which reported

Practice in Ontario® was prepared by E.B. Murray for the ».0.cC.

requirement of Citizenship as a criterion for Call to the Bar
and concluded by recommending that there be no citizenship
requirement. The P.0.C. did not accept this recommendation
and stated in its report:

"....the legal profession has special responsibilities
Lo the community which it Serves to uphold jits legal
institutions and to promote the administration of
justice by those institutions. 7To us, Canadian
citizenship connotes a necessary and desirable

Appellant's Factum: p.20

This thoughtful Péper summarized arguments Pro and con as to the

commitment to our naticnal institutions and traditions.®

in 1980. A work paper on the subject "Citizenship and Professicnal

o i

T T T ppen;as
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27.

requirement for any of the professions other than law, but
did recommend that the governing bodies of these professions

The P.0.C. did not recommend a nationality

should have such a requirement since these bodies were

exercising delegated legislative powers.

28.
to

The Law Society of Upper Canada made a submission
the P.O.C. and ¢n this subject submitted:

"There is moreover a very practical reason

for reguiring Canadian citizenship. To a
substantial degree Canadian industry and
commerce is a branch plant economy and there
can be little doubt that if the attorneys

of the parent companies located in the United
States could become lawyers in Ontario without
having to become citizens, the consequences
would be most unsatisfactory. The development
of a strong banking, industrial, commercial
and natural resources bar would be inhibited
and there would be an adverse effect upon the
growtn cf indigenous Canadian jurisprudence."

See also: lenoir - Citizenship as a Requirement

of the Practice of Law in Ontario.

13 Ottawa Law Review, p.527 at p.528
and p.544. Lenoir is a member of the
California Bar.

The E.3. Murray paper is obtainable from the
Ontario Government BoOkstore, 880 Bay Street, Toronto.

imake a declaration that 2 requirement of citizenship for any

office is justified under S.1. of the Charter.

s narrower declaration to the following effect:

i for admissior to the legal profession to be:

{1} Canadian citizens, or

citizenship

{ would be greatly relieved if the Court could be persuvaded zo

30. In the alternative, Counsel asks consideration of a

Provincial legislation reguiring applicants

rmanent residents who intend to

i is justifiable under S.1 of the Charter,

' 29, On a practical basis, no doubt eleven Attorneys Generai «:
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Note on S.15 of the Charter.

31. It is tempting to argue that S$.6 should not be
interpreted in a manner which would protect against
discrimination (so as to lead to a declaration that the
citizenship provision of 5§.28 of the Law Society Act is of

no force and effect) on the ground that discrimination is the
subject matter of S.15 which does not come intoc force until
April of 1585. This approach found favour with Murray J.
{(B.C. Trial Division) in considering S.7 of the Charter.

R. v Speicher (1983) 150 D.L.R. (3rd) 1867

32. But this merely postpones the ultimate consideration.

;A better argument is that S.15 will not applyv to S.6 at all

since S§.61is the one section in the Charter which provides “
for discrimination. It gives rights to citize:uis and permanent @
residents to the exclusion of the rest. Other sections commence

with general wording:

'everyone’®

‘any person'

'every individual’

'any member of the public’
'anyone’

fogg: Canada Act 1982 Annotated p.l4

33. Wwhatever the reason for this quaint and jarring change

of phraseology, it 1s submitted that none of those listed -

‘above are candidates for the rights guaranteed by S.6 unless

- that person or individual etc., i1s also a citizen or permanent

40 i

50 !

. resident. The hoi polloi is excluded.

34, This argument goes to guarantining S.6 from S.15.
Support is had from $.33(1) which omits 5.6 from those sections
of the Charter which may be sidestepped by appropriate Federal

or Prowvincial legislation, but 8.33(1) includes S.15.

ty

35. I he above is a true Interpretation, it follows:
{a} <the discrinination authorised by $.6(2),

namely the rights given to citizens and permanens

resicdents and denied to all others, c¢an neither pe
t

struck down ncr sidestepped.

b3
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{b) Provincial laws of general application
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which affect the taking up of residence or the

gaining of a livelihood in a Province may be
discriminatory so long as they are not discriminatory

among persons primarily on the basis of Province

of present or previous residence.

36. Finally, it cannot be the intention of the House of

Commons and Senate in passing the Resolution, or the United

Kingdom Parliament in passing the Canada Act 1982, that S.15
of che Charter should operate as a kind of time-bomb which would

serve to blow up another section of the Charter, i.e. S.6.

S.15 ought - be interpreted as being aimed at behaviour outside
that expr¢ ly permitted by other provisions of the Charter.

37. Whether this is so or not, Counsel submits that sub-
sections (2), (3) and (4) of S.6 contain particular and peculiar

provisions of the Charter which may merit interpretation in

isolation. The spirit of these subsections is to ensure mobility
of citizens in the Provinces by prohibiting Provincial
restrictions based upon a citizen's present or pPrevious residence.
That permanent residents of Canada are included may be taken as
the desire of the Government of Canada to éncourage the reasonable

them, equally with citizens, to move freely and pursue the gaining

of a livelihcod.

38. But ag-sinst that desire must be balanced the Provincial
desire to foster those matters in Provincial jurisdiction which
it values {e.g. an independent Canadian legal profession) by laws

of general application.

The Constitution Act 1867, $.32; 4,
11,

€,
13,

7

r
14

8, 1o,

4

16.
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Residential requirements for Citizenship

39. It is submitted that the 3-year residence required
of a permanent resident to become a Citizen works little

hardship on the
to become a citi

immigrant who comes to Canada both intending

Zeén and to study law here,

40. The normal Law School curriculum is itself 3 years

and the immigrant may qualify for citizenship while studying.

41. The immi

graduate may choose to go to a Canadian Law School. He at

Statutes, practi

immigrant, quali

J
!to gualify. Similarly it is understood that a French speaking
i

J
fSkaginker

I

L 42, Skapinke
a Canadian Law S
‘Minister's permi
law at MeGgill Un

this is to his ¢

; Skapl

43. But Skap

;April ist, 19831.

, Immig
fThis would be im

{the Bar Admissio
L

}least, in the common law Provinces,
|
|
|

is required to study

ces etc., and to bass the eéxaminations set by

n Foreign Accreditation. He then

r is such a law graduate and he chose to go to

cnoocl. He came to Canada in June of 1977 on a

t and apparentlv Spent the next 2 years reading
iversity and Obtaining LL.RB and LL.M degrees;

redit.

nker ~ Affidavit: Case, p.21

inker did not apply for permanent residence untij)

ration Record: Case, P.23 (foot)

mediately after he completed hisg
n Course,

articles ang

.
Vo
¢ -
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The Intervenant ~ Richardson.

44.

Richardson is in a different plight. He is a U.S.

citizen who has fulfilled all requirements for Call to the

Bar of Ontario, except that of citizenship and he forthrightly

states that he does not intend toc become a citizen of Canada.

10

where he is a member of the Massachusetts Bar.

if he does, it may be taken under U.S. law as
20 renunciation of his U.S. citizenship.

Althougn admitted as a permanent resident he does not state
whether he intends to reside in Canada or in the United States

45. Importantly, he does not state whether or not he is
prepared, on Call to the Bar of Ontario, to swear or affirm
the ocath of allegiance; or appear to have considered whether,

a voluntary

30

40

50

46.

Affidavit of John Calvin Richardson (filed).

The report "Citizenship as Legal Access™ (supra,

paragrapnh 12), states at page 6:

"Oaths of Allegiance

Many of the statutes listed in the study
require oaths of allegiance and oaths containing
nationality declarations. These caths are in
fact a form of nationality requirement, since

the capacity to swear or affirm them is circumscribed

by the individual's nationality., One cannot
legitimately swear or affirm allegiance to someone
who 1s not one's sovereign, nor declare to possess
a nationality one doesn't have; a landed immigrant
could become stateless by taking an oath not
allowed by his present country of citizenship;

and a dual citizen might risk losing one citizenship

by taking an oath that pertains to the other."

Law Sociecty of Upper Canada - Oath of
Allegiance: Appendix "E"

Afrovicr v Rusk [:1%64) 387 U.g. 253
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PART IV
ORDER REQUESTED

47. It is submitted by the Federation, intervenant,
that the appeal of the Law Society of Upper Canada ought to
be allowed and the Judgment at first instance restored.

{1) On the reasoning of Arnup J.A. dissenting
in the Court of Appeal for Ontario, or

{2} On the grounds that it is demonstrable
that Provincial Legislation requiring
applicants for admission to the legal
profession to be:

{a) Canadian citizens or

(b) Permanent residents who intend to
apply for citizenship

is justified under §.1 of the Charter.

All of which is respectfully submitted °

k]

3

R '
N “ﬁ}>1
P.B.C.Pepper, Q.C.
Federation Counsel

;

Toronto
February 1984

|
‘
!
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