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No. 20747

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR THE
PROVINCE OF ONTARIO)

BETWEEN:
DAVID WALTER McKINNEY, JR. et al.
Appellants
- and -
BOARD OF GOVERNORS OF THE UNIVERSITY OF
GUELFH et a), and ATTORNEY GENERAL OF ONTARIO
Respondents

FACTUM SUBMITTED ON BEHALF OF THE APPELLANTS

ART I - STATEM OF FA

A. NATURE OF THE APPEALS

1. These are appeals brought on behalf of certain university faculty and one librarian from the
decision of the Ontario Court of Appeal, rendered December 10, 1987, in which the majority,
Mr. Justice Blair dissenting, dismissed an appeal from the decision of Mr. Justice Gray, rendered
Oct~i~- 15, 1986, which itself had dismissed the applications for declaratory and other relief.

2. The applications which are the subject of these appeals atlege:

{a) that section 9(a) of the Ontario Human Rights Code (the "Code"), which prevents
persons aged 65 and over from bringing complaints respecting age discrimination in
employment, denies or infringes, and is inconsistent with, the equality rights guaranteed
by section 15(1) of the Charter of Rights and Freedoms (the Charter"). and cannot
be demonstrably justified under section 1 of the Charter: and

(b) that the mandatory retirement provisions enacted by the respondent universitics are
subject to the Charter, are contrary to section 15(1) of the Charter, and cannot be
demonstrably justified under section 1 of the Charter.



B. CIRCUMS GIVING RISE 1IE APPEALS

3.  The individuai appellants have all been retired or were scheduled 1o be retired pursuant to
mandatory retirement provisions established by each of the respondent Universities. These
mandatory retirement provisions require facuity members to retire at age 65, subject only to the
University’s discretion to continue an individual’s employment beyond age 65.

Reasons for Judgment, Ontario Court of Appeal, Case on Appeal, Vol. A., pp. 97.98 and
p. 143

4 As the Court of Appeal found, the appellants all have distinguished academic records.
Further, none of the respondent Universities raised any grounds for the termination of employment
of any of the appellants, either prior to or subsequent to their attaining mandatory retirement age,
other than their attaining age 65.

Reasons for Judgment, Ontario Court of Appeal. p. 9

5 As a result of their forced retirement, the appellants have suffered and will suffer severely
prejudicial and detrimental effects upon their professional and working lives, including, inter alia:

(a) significant loss of income:

(b) loss of a working environment necessary to support their prior, and planned, level of
academic work, including the exclusive use of an office, support staff, computer services,

and technical support necessary (o carry out a program of academic research:

(c) loss of eligibility for certain internal rescarch grants, and significantly reduced

opportunities for obtaining exicrnally administcred grants:

(d) loss of the collegial contact and support necessary to sustain an active teaching and

research program,

() significantly reduced opportunities for involvement with the larger academic community.
and interference with opportunities for guest lectureships, participation in symposia,

colloquia and contractual or consultative work within their specialiced disciplines:
(f) loss of the opportunity to participate in collegial decisions affecting their respective
departments, including decisions with respect (o the crcation of new positions. the

offering of tenured appointments and the devclopment of departmental curnculum.
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While the specific effect on cach appellant varies, the impact of mandatory retirement is uniformly
severe insofar as each applicant is, or was at the time of his forced retirement, an active researcher
and contributor to academic life both within his own university, and within the academic community
at large.

Reasons for Judgment, Ontario Court of Appeal, pp. 98-99

6.  The individual appellants filed complaints with the Ontario Human Rights Commission
alleging that their mandatory retirement constituted discrimination by reason of age and therefore
contravened s. 4 of Code. On December 11, 1985, the Chairman of the Commission advised
counsel for the appellanis that the Commission had decided not to deal with the complaints for

the following reasons:

“The complaint is not within the jurisdiction of the Commission because "age” means an age
that is eighteen years or more except in subsection 4(1) of the Code which deals with the
area of employment where "age” means an age that is eighteen years or more and less than

sixty-five years.”
However, the Commission has recommended that the Code be amended to provide protection to
individuals aged 65 and over against age-based employment discrimination.

Reasons for Judgment, Ontario Court of Appeal. pp. 95.100
Jones Affidavit, Case on Appeal, Vol. 7, Tab 3. Exhibit M.

C. THE DECISION OF THE ONTARIO COURT Of APPEAL

7. In its decision. the majority ol the Ontariv Court of Appeal held that:

{2) it was restricted to considering the constitutionality of s. 9(a} as it applicd to the man-
datory tetirement of university faculty and librarians;

Reasons for Judgment, Ontario Court of Appeal, pp. 95-96, p. 142

(b) s. 9(a) of the Code is inconsistent with 5. 15(1) of the Charter, since it has a prejudicial
and adverse impact on university statf over the age of 65 in comparison with others
under that age;

Reasons for Judgment, Ontario Court of Appeal, pp. 117-130

{6} s.9(a) of the Code is a reasonable Jimit demonstrably justified in a free and democratic
society under s. 1 of the Charter, insofar as it applies the policies ¢nacted by each of
the respondent universities;

Reasons for Judgment, Ontario Court of Appeal, pp- 136-33
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(d) the Charter has no dircct application to the respondent universitics or lo their
contracts of empioyment with the appellant;

Reasons for Judgment, Ontario Court of Appeal, pp. 101-117

8. Mr. Justice Blair dissented, on the ground that s.9(a) of the Code cannot be justified under
s.1 of the Charter. In this regard, Mr. Justice Blair held that 5.9(a) of the Ontario Code is incon-
sistent with 5.15(1) of the Charter, because s. 9(a) denies any protection whatsoever against age
discrimination in employment to all persons over age 65. Further, Mr. Justice Blair held that 5.9(a)
cannot be justified unde} 5.1 of the Charter, since there are no standards in s. 9(a) upon which
a justification of the denial of protection against age discrimination can be based, and since, by
affording no protection against age discrimination in employment after the age of 63, the provisions
of s.9(a) of the Ontaric Human Rights Code do not impair as little as possible the rights
guaranteed by s.15(1).
Dissenting Reasons of Mr. Justice Blair, Case on Appeal, Vol. A, pp. 153-166

D. FACTS RELATING TO THE CONSTITUT{ONAL VALIDITY OF SECTION 9(a)

THE COD

9. In the Courts below, the respondents sought to justify 5.9(a) of the Code by relying upon
objectives which they allege are served by mandatory retirement. These objectives include:

(a) avoiding an alleged reduction of employment opportunities for other individuals in the
workforce, should mandatory retirement be abolished:

(b) avoiding alleged design and administrative issues relating to pension plans shouid
mandatory retirement be abolishad;

(¢) avoiding alleged changes to existing personnel policies if mandatory retirement were
abolished, including:
() "deferred compensation” schemes:;
(i) current practices regarding the dismissal of older workers for cause;
(iit) current monitoring and evaluation practices; and
{(iv) planning uncertainty which might result if retirement were voluntary.

The respondents did not lead any evidence 10 justify 5.9(a) of the Code insofar as it constitutes a
blanket denial of any protection against employment discrimination on the basis of age to ali

persons aged 65 and over.



10. As submitted below, it is the position of the appeliants that 5.9(a) of the Code cannot be
justified solely by reference to mandatory retirement of university faculty and librarians, because
s.9(a) applies to all forms of age discrimination in employment, and because, even insofar as it
relates to mandatory retirement, s.9(a) applies t0 all employess regardless of their particular
occupation. It is the submission of the appellants, as set out beiow, that because 5.9(a) applies to
all forms of age discrimination in employment, 5.9(a) of the Code cannot be justified under s.1
solely by reference to objectives and evidence pertaining to mandatory retirement. As a result, it
is submitted that, as Mr. Justice Blair found, it is unnecessary for this Court, in assessing the
constitutional validity of s.9(a) of the Code, to review the evidence relating to whether mandatory
retitement can be justified. However, to the extent this Court finds it necessary to consider the
evidence respecting mandatory retirement, the appeliants rely upon the facts set out in sections (i)
- {viii) below. In section E below, the appellants set out the facts specifically relating to
mandatory retirement of universsity faculty and librarians; these facts are relevant to the separaté
challenge to the mandatory retirement provisions enacted by the respondent universities, which
depends upon the Charter being held to be directly applicable to the respondent universities.

{i) Introductic

11. Mandatory retirement has been described in the following terms by the 1985 Federal
Parliamentary Commitiee on Equality Rights in its Report entitled Equality for All:

“In tke view of the Committee, mandatory retirement is a classic example of the denial of
eg™:" on tmproper grounds. It invoives the arbitrary treatment of individuals simply
because they are members of an identifiable group. Mandatory retirement does not allow
for consideration of individual characteristics, even though those caught by the rule are likely
to display a wide variety of the capabilities relevant to employment. It is an easy way of
being selective that is based, in whole or in part, on stereotypical assumptions about the
performance of older workers. In the result, it denies individuals equal opportunity to realize
the economic benefits, dignity and self-satifaction that come from being part of the
workforce”,

Parliamentary Committee on Equality Rights, Equality for AM, at p. 21
(it) Produ Ider Workers

12.  Stwudies concerning productivity of older workers rcveal that. in general, older workers are
able to perform their jobs competently and effectively. While there obviously are cersain biological
changes associated with aging, there is no evidence that increasing age is dirccily celated to
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Reid Affidavit, Case on A , Vol. 6, Tab 1, paras. 7.9

Agarwal Affidavit, Case on Appeal, Vol. 7, Tab 1, paras. 5, 12-13, and Exhibits B, Cand G

U.S. Congress Select Commitiee on Aging, Mandatory Retirement: The Sacial and Humap
Costs of Znforced Idleness, Agarwal Cross-Examination, Case on Appeal, Vol 74,
Exhibit 1, p. 34

US. Senate Special Committee on Aging, The Costs of Employing Older Workers,

42-43, Q. 179-181.
Reid, "Economic Aspects of Mandatory Retirerent: The Canadian Experience” in (1988)
43 Relations Industrielles 101 at pp. 104.5

{(iif) uacy of Retirement or ension 1

observed, "there is no doybt that the [private pension plan) system js flawed, with the result that
the retirement income from private pensions is grossiy deficient for many elderly, retired people.”
The median income of those aged 65 or over is less than haif the median income in Canada, and
there is a wide disparity in pension income among individuals aged 65 or over with many individu-
als having no, or very smail, private pension incomes. For example. the two appellants from
I'= ian University have a monthly private pension income of $902.45 and $1,020.15 per month,
respectively,

Agarwal Affidavit, Case on Appeal, Vol. 7. Tab 1, Exhibit C at pp. 23.37

Agarwal Cross-Examination. Case on Appeal, Vol, 7A, PP. 9-18: Exhibit 1 to0 Cross.

Examination, pp. 25.31: Tab 3, Undertakings

Retirement Without Tears, Krashinsky Affidavit, Case on Appeal, Vol. 6, Tab 3, Exhibit D,
Pp. 5-7, and pp. 54-70

Swartz Affidavit, Case on Appeal, Vol. 7, Tab 3, para. 24
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Swartz Cross-Examination, Case on Appeal, Vol. 7B, Tab 1, Undertakings: Social Planning
Council, Old Age Insecurity, and Good Pensions for Canadians, pp. 15-43, and pp- 4-8,
respectively, and Dulude, Women and Pensions

Chrysler Affidavit, Case on Appeal, Vol. 4, para. 34

Roque-Nunez Cross-Examination, Case on Appeal, Vol. 1B, pp. 73-76

Ondrack Affidavit, Case on Appeal, Vol. 13.1, Exhibit B, pp. 551-54

Human Rights and Aging in Canada, Second Report of the Standing Committee on Human
Rights to Parliament, at pp. 36, and Minutes of Praceedings and Evidence of the
Standing Committee on Human Rights, Issue No. 12, pp. 29-41.

(iv) Prevalence of Mandatory Retirement

14, The evidence established that approximately fifty per cent of the labour force in Canada is
not subject to mandatory retirement. In fact, this percentage overestimates those presently subject
10 mandatory retirement, since it is based on employment in a period prior to the abolition of
mandatory retirement in Manitoba. Quebec, and Alberta, and prior to the federal government’s
announcement of the elimination of mandatory retirement for its own employees, referred to in
paragraph 32 below.
Gunderson and Pesando Affidavit, Appeal Book, Vol. 12, para.2
Reid Affidavit, Appeal Book, Vol. 6, para. 4

15.  Moreover, even this statistic is not a realistic estimate of the number of employees who
would actually continue to work if mandatory retirement were abolished. The number of
employees who would continue in employment beyond age 65, but cannot at present because they
are constrained by mandatory retirement provisions, is a “miniscule fraction of the labour force
{about oue-fifth of one percent)” (Reid Affidavit, para. 4). Two studies which were exhibits to the
affidavit of Professor David Foot, 2 demographer called by the respondents, observed respectively
that "mandatory retirement is not a major factor in the decision to withdraw from the workforce"
(Exhibit "I", p.77), and that "mandatory retirement affects only an insignificant fraction of the
workforce” (Exhibit "J", p.9). The available evidence for the United States, which shows that a
relatively small number of individuals continued to work beyond age 65 following amendments to
the U.S. Age Discrimination in Employment Act, is consistent with the Canadian data and
estimates.

Reid Alffidavit, Appeal Book, Vol. 6, Tab 1, para. 4 and para. 6

Foot Affidavit, Appeal Book, Voi. 13.2, para. 31, Exhibit I, pp. 84-85; Exhibit J, p.9

Gunderson and Pesando Affidavit, Appeal Book, Vol. 12, Exhibit F, pp. 12-20

Foot Cross-Examination. Appeal Boak, Vol. 13A, Tab 2, pp. 23-28
Agarwal Cross-Examination, Appeal Book, Vol. 7A, p. 27
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Krashinsky Affidavit, Appeal Book, Vol. 6, Tab 3, paras. 32-33
Reid, Economic Aspects of Mandatory Retirement, supra, pp. 1034

(v) | nt_ Matters

16. The evidence of four economists called as expert witnesses by the appeliants (Professors
Reid, Riddell, Rosenbuth and Krashinsky) was that

(8) neither economic reasoning nor empirical evidence supports the hypothesis that the
abolition of mandatory retirement would reduce employment opportunities for new
entrants to the labour force, or for younger workers; and

(b)  any changes in retirement behaviour due to banning mandatory retirement would not
reduce total employment opportunities in the ¢conomy in the long term. Indeed, the
empirical data reviewed in Professor Riddell’s affidavit discloses that growth in labour
force participation gencrally corresponds with overall growth in employment
Opportunities.

Riddell Affidavit, Case on Appeal, Vol. 6, Tab 2, para. 9-10
Reid Affidavit, Case on Appeal, Vol. 6, Tab 1, paras. 26-31
Rosenbluth Affidavit, Case on Appeal, Vol. 6, Tab 4, paras. 11-15
Swartz Affidavit, Case on Appeal, Vol. 7, Tab 3, paras. 3-15
Krashinsky Affidavit, Case on Appeal, Vol. 6, Tab 3, paras. 19-22,

17.  Professor Foot, a demographer called by the respondents, described any concern respecting
youth unemployment as "a misplaced priority”, and testified that unemployment in the age group
16-24 had actually decreased, and was unlikely to be a problem given existing demographic
patterns.

"« . Cross-Examination, Case op Appeal, Vol. 13A, p. 66, Q. 305: P- 47, Q. 221 and 222;
p. 56, Q. 267
Riddell Affidavit, Case on Appesal, Vol. 6, Tab 2, para. 16; and Exhibit C

18  Professors Gunderson and Pesando (economists who filed a joint affidavit on behalf of the
respondents} could only state in their atfidavit (paragraph 12) that the elimination of mandatory
retirement could adversely affect youth unemployment, but even that evidence was inconsistent
with opinions expressed by both of them in published articles written prior to the commencement
of this litigation, in which they had clearly stated that economists could not say that the elimination
of mandatory retirement would adversely affect youth unemployment, and that indeed it could be
argued that its abolition might result in 2 decrease in youth unemployment. As summarized by
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Professor Pesando at p. 23 of one of those articles, attached as Exhibit E to his joint affidavit
with Professor Gunderson:

“The argument that ending compulsory retirement would reduce the job opportunities
available in the labour force is not substantiated by economic analysis, and should not be
accorded the central role in the debate which it now enjoys".

Gunderson and Pesando Affidavit, Case on Appeal, Vol. 12, para. 12; Exhibit B, pp. 358-59;
Exhibit C, pp. 11-12; Exnibit E, pp. 21-23
Pesando Cross-Examination, Case on Appeal, Vol. 12A, pp.43-56

19.  The four economists called by the appellants, and Professors Gunderson and Pesando, all
rejected the "lump of labour” fallacy, which without foundation assumes that the economy is
composed of a fixed number of jobs such that the continued employment of an older worker
beyond age 65 would have the effect of ¢liminating 2 job for a younger worker. As Professor
Pesando himself has pointed out:

“First-year economics students have always been warned of the ‘lump of labour fallacy’, the
mistaken notion that there exists a fixed number of jobs that might be allocated among
competing workers . . . The postponement of retirement by elderly workers does pot imply
a corresponding reduction of job opportunities available to others™, fhis emphasis}

Reid Affidavit, Case on Appeal, Vol. 6, Tab 1, paras. 26-31

Riddell Affidavit, Case on Appeal, Vol. 6, Tab 2, paras. 3-8

Rosenbluth Affidavit, Case on Appeal, Vol. 6, Tab 4, paras.11-12

Krashinsky Affidavit, Case on Appeal, Vol. 6, Tab 3, paras. 19-22

Gunderson and Pesando Affidavit, Case on Appeal, Vol. 12, Exhibit E, pp. 21-22
Agarwal Cross-Examination, Case on Appeal, Vol. 7A. Tab 1, at p. 37

20. In his offidavit, Professor Foot admitted that his estimates of the effect of abolishing
mandatory (c...cment on overall employment rates were based on the assumption that each person
staying in the labour force corresponded to the loss of a job elsewhere. As a result, his estimates
were based on the "lump of labour® fallacy. which was uniformly rejected by all of the other
economists called by the appellants and respondents.

Foot Affidavit, Case on Appeal, Vol. 13.2, para. 48 (a demographer by the respondents)
Foot Cross-Examination, Case on Appeal, Vol. 13A, Tab 2, pp. 39-50

21.  In any event, even assuming that one other person would be unemployed if another person
elected to work beyond age 65 (the “lump of labour" fallacy), as Professor Foot does, Professors
Foot, Riddell, and Rosenbluth agreed that the effect of the abolition of mandatory retirement on
the snumber of people in the labour force would be “trivially small" when viewed in the context of
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increased women’s participation, immigration levels, and demographic adjustments attributable o
the "baby boom effect”.

Riddell Affidavit, Case on Appeal, Vol. 6, Tab 2, Exhibit B, p. 79
Rosenbluth Cross-Examination, Case on Appeal, Vol. 6B, p.12
Foot Cross-Examination, Case on Appeal, Vol. 13A, Tab 2, p. 52

22.  As noted in paragraph 15 above, a relatively small number of individuals would be likely to
continue to work past age 65. if mandatory retirement were abolished, and even these individuals
would be likely to work only for a relatively short period of time. Estimates of the number of
such individuals ranged from 0.1% of the labour force to 0.4% of the labour force (from 5,000 to
20,000 individuals). In short, the preponderance of the evidence was that any labour market
adjustment which might result from individual employees choosing to work beyond age 65, should
mandatory retirement be abolished, would be transitionat, of very fimited duration, and would not
likely be even “statistically detectable®. In any event, as Professor Reid observed in paragraph 29
of his affidavit, retention of mandatory retitement does not reduce the severity of the overall
unemployment problem, but at most simply redistributes unemployment from younger to older
workers,

Krashinsky Cross-Examination. Case on Appeal, Vol. 6A, Tab C, pp. 82-84, 166-67
Riddel! Cross-Examination, Case on Appeal, Vol. 6A, Tab B, p. 6

Rosenbluth Cross-Examination, p. 116-11.

Reid, Economic Aspects of Mandatory Retirement, supra, at pp. 109-110

(vi) Pension Matters

23. Mr. Peter Hirst, an expert witness called by the appellants, who testified concerning the
effect of inc abolition of mandatory retirement on pension plans, has over twenty years experience
and expertise in the pension business, including fifteen years as a pension actuary. As President
of a company which administered pension funds with assets in excess of $500 million, he has had
experience with the administration of pension plans after legislation in Manitoba and Quebec
abolished mandatory retirement in those provinces. He has also written and lectured extensively
on pension and retirement programs.

Hirst Affidavit, Case on Appeal, Voi. 7, Tab 2, paras. 1-3, and Exhibit A

24.  Hirst testified, and his evidence was not challenged in cross-examination or in evidence filed
by the respondents, that:

TEITASY M b i e e e L L
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the abolition of mandatory retirement would not in any way affect the financial stability
or security of pension plans; (Hirst Affidavit, para. 6, and Cross-Examination, Case on
Appeal, Vol. 7A, Tab A, pp. 16-17)

pension plans require only a normal retirement age, not 2 mandatory retirement age,
and in that regard many plans presently provide for deferred retrement; (Hirst
Affidavit, para. 12) '

the elimination of mandatory retirement would not pose any real difficulties for public
pension plans; (Hirst Affidavit, para. 21)

there have been no difficulties in the design or operation of pension plans in Manitoba
or Quebec, and pension plans continue to function effectively in those jusisdictions
following the abolition of mandatory retirement: (Hirst Affidavit, para. 23)

any additional costs as a result of the abolition of mandatory retirement “are not
material, and are likely to pale into insignificance” compared o costs associated with
legislative changes such as the amendments to the Ontario Pension Benefits Act; (Hirst
Affidavit, para. 11} and;

a significant number of pension plans, namely "money purchase plans”, would not be
affected at all by the abolition of mandatory retirement because such plans merely
define specific contributions, which with accumulated interest purchase an annuity
whenever the employee retires, (Hirst Affidavit, para. 5)

Professor Pesando, the only respondents’ witness with expertise in the area of pensions, agreed

with Hirst’s conclusion that "the issues relating to pension plans can be resolved without adversely

affecting the financial stability of those plans and without affecting the financial security they

provide"®,

Hirst Affidavit, Case on Appeal, Vol. 7, Tab 2

Hirst Cross-Examination, Case on Appeal, Vol. 7B, Tab 7

Riddell Cross-Examination, Case on Appeal, Vol. 6A, Tab B, p. 23

Hirst Affidavit, Case on Appeal, Vo!. 7, paras. 6 and 11

Pesando Cross-Examination, Case on Appeal, Vol. 12A, pp. 34, 146, 148, and 149
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{vii) Personne] Poticies
(a) ‘Deferred Compensation”

25. The respondents submit that, if mandatory retirement were abolished, this would prevent
employers from negotiating "deferred compensation” schemes, whereby their employees are paid
less in their earlier years and more in their later years than their productivity warrants, in contrast
to a wage system based upon current productivity. However, as acknowledged in cross-examination
by Professor Pesando, there is no empirical evidence that such schemes are typical for the Ontario
workplaces or that they are consciously or deliberately negotiated by employers and employees.
Indeed, Vice-President Farr of York University expressly disclaimed that deferred compensation
was a conscious or deliberate policy of the university and stated that he had not even considered
whether such a policy would serve the University's objectives. Even as a theory, the notion of
deferred compensation schemes is of very recent origin. The theory was not referred to in a text

entitled Labour Market Economics, published in 1980 by Professor Gunderson.

Pesando Cross-Examination, Case on Appeal, Vol. 12A, Tab 1. pp. 6-9; Q. 26-36; p. 110,
Q. 387; p. 119, Q. 417-421; and p. 140, Q. 490.

Reid Affidavit, Case on Appeal. Vol. 6, Tab 1, para. 20

Reid Cross-Examination, Case on Appeal, Vol. 6a, Tab A, pp. 18-20, Q. 59-62: pp- 38-39,
Q. 111117

Farr Cross-Examination, Case on Appesl, Vol. 3A, pp.115-117, Q. 629-37

Ferguson Cross-Examination, Case on Appeal, Vol. 5, p. 81, Q. 493-494

Gunderson Cross-Examination, Case on Appeal. Vol. 12A, Tab 4, p. 5, Q. 17-20

26. In any event, even if deferred compensation schemes do exist in some workplaces, and were
of benerit t~ ~mployers and employees, the evidence, including that of Professors Gunderson and
Pesando, is that mandatory retirement is not necessary in order for such schemes to exist. Further,
many employees are presently subject to mandatory retirement provisions in establishments where
the employer has not implemented any deferred compensation scheme.

Gunderson-Pesando Affidavit, Case on Appeal. Vol. 12, para. 18 and 26

Pesano Cross-Examination, Case on Appeal, Vol. 12A, pp. 75-77, Q. 276-284; p- 110,
Q. 384-385; p. 134, Q. 467468

Reid Affidavit, Case on Appeal, Vol. 6, Tab 1, para. 21-23

Reid Cross-Examination, Case on Appeal, Vol. 6a, Tab A, pp. 18-19, Q. 39-62, and p. 38,
Q. 110.

Rosenbluth Cross-Examination, Case un Appeal, Vol. 6B, p. 57, Q. 285

27.  Ia addition, a basic assumption of deferred compensation is that a worker remains with a
single employer throughout his or her working life until mandatory retirement age, an assumption

v-—-’
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inconsistent with the evidence that over 70% of workers aged 55 will leave employment with their
employer before a normal retirement age of 65, and that Canadian workers make approximately
seven job changes during the course of their working lives. No explanation was offered as to how
the theory of deferred compensation takes into account the majority of employees who do not stay
with one employer over their working life.
Agarwal Affidavit, Case on Appeal, Vol. 7, Tab, para. 19
Agarwal Cross-Examination, Case on Appeal, Vol, 7A, Tab A, pp. 76-77, Q. 340-342
Pesando Cross-Examination, Case on Appeal, Vol. 12A, p. 140, Q. 489; p. 118, Q. 412414
Krashinsky Affidavit, Case on Appeal, Vol. 6, Tab 3, Exhibit "B", "Retirement without
Tears", p. 61
Reid Affidavit, Case oa Appea), Vol. 6, Tab A, para. 32

Reid Cross-Examination, Case on Appeal, Vol. 6A, Tab A, pp- 19-20, Q. 61: pp. 37-38; Q.
110

28. The inability of the theory of deferred compensation to take this evidence of work history
into account is significant; only if the employee is with the same employer later in his working
life will the employee be paid in excess of productivity and recover w!.at has been lost by having
been paid lower wages during much of his or her earlier working life. Further, the theory of
deferred compensation assumes that employees are prepared to bear all the risks associated with
being paid less now by an employer in return for being paid more later, e.g. risks of lay-off, death,
disability, plant shut-down. plant bankruptcy, technological change, change in ownership, change in
personnel policies, etc.

Pesando Cross-Examination, Case on Appeal, Vol. 124, pp. 111-118, Q. 390-410
Reid Affidavit, Case on Appeal, Vol 6, para. 32

{b) Dismissal of Older Workers

29.  Contrary to the respondents’ assertion in the Courts below, there was only speculative and
impressionistic conjecture that employers continue to employ non-productive employees because
they can presently be mandatorily retired at age 65, or that employers might terminate such
employees before age 65 should mandatory retirement be abolished. There was no evidence to
support this proposition based on experience in other jurisdictions without mandatory retirement,
or experience in workplaces in Ontario without mandatory retirement.

Swartz Affidavit, Case on Appeal, Vol. 7, Tab 3, para. 18-20

Swartz Cross-Examination, Case on Appeal, Vol. 7A, Tab 3, pp- 71-74
Gunderson-Pesando Affidavit, Case on Appeal, Vol. 12, Exhibit "H"
Agarwal Affidavit, Case on Appeal, Vol. 7, Tab 1, para. 14
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30. With respect to the respondents’ position that the abolition of mandatory retirement will

result in increased frequency of evaluations and increased monitoring of employees, the evidence

was that:

(a)

(b)

©

(d)

such increase is occurring regardless of mandatoty retirement because of other factors
such as employment equity concerns, human rights legistation, pay equity, and employer
concerns about productivity;

Swartz Affidavit, Case on Appeal. Vol 7, Tab 3, para. 18

Ondrack Cross-Examination, Case on Appeal, Vol. 13A, pp. 28-29, Q. 109-112

most employers would hardly find it worthwhile to change their personnel policies,
including evaluations and monitoring, solely as the result of the abolition of mandatory
retirement, given the small numbers of employees who would work past a normal
retirement age, and the relatively short period of time that such employees would be

working;
Reid Affidavit, Case on Appeal, Vol. 6, Tab 1. para. 34

even if deferred compensation schemes did exist, according to the theory of deferred

compensation, it 1s assumed that there will be monitoring of employee performance,

and that a worker's failure to meet performance standacds will "be detectable immedi-

ately”. Moreover, under the deferred compensation theory, the employet clearly has

- significant incentive to engage in constant monitoring, in order to avoid the

continued employment of an employe : during the period in which the employee is

being paid more than his or her productivity,

Pesando Cross-Examination, Case on Appeal, Vol. ._A, Tab 1, pp. 83-91, Q300-318:
and Undertaking, Tab 3

Reid Affidavit, Case on Appeal, Vol 6A, Tab 1, para. 35

Rosenbluth Affidavit, Case on Appeal, Vol. 7, Tab 4, para. 18-19

there was no evideace of any increase in evaluation and monitoring in Ontario

workplaces without mandatory retirement, or in those jurisdictions where mandatory

retirement has been abolished.

-8 .
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(d) Planning Considerations

31. The evidence is that the effect, if any, of the abolition of mandatory retirement on employee
or employer planning would be insignificant, particularly in view of the numerous other factors and
variables which presently affect planning decisions (e.g. economic conditions, illness, early

Ondrack Cross-Examination, Case on Appeal, Vol. 134, PP- 58-62, Q. 257-281

Pesando Cross-Examination, Case on Appeal, Vol. 124, Pp- 65-67, Q. 241-249

Swartz Affidavit, Case on Appeal, Vol. 7, Tab 3, paras. 16-17, 26-27

Swartz Cross-Examination, Case on Appeal, Vol. 7B, Tab 6B, p. 59, Q. 272: p- 98, Q. 529

Rosenbluth Affidavit, Case on Appeal, Vol. 6, Tab 4, para. 23

Rosenbluth Cross-Examination, Case on Appeal, Voi. 6B, Pp. 81-83, Q. 390-396

Reid Affidavit, Case on Appeal, Vol. 6, Tab 1A, para. 32-33

Reid Cross-Examination, Case on Appeal, Vol. 6A, Tab A, pp. 45.46, Q. 137-138; p. 36,
Q. 107

Krashinsky Affidavit, Case on Appeal, Vol. 6, Tab 3, paras, 25, 28

Agarwal Affidavit, Case on Appeal, Vol. 7, Tab 1, para, 20

(viii) Evidepce of the Effect of The Abolition of Mandatery Retirement in other
Jurisdictions

32.  The provinces of Manitoba, Quebec and Alberta have al) €nacted legislation to provide
protection to employees beyond the age of 64 from discrimination because of age in employment,
thereby protecting employces against mandatory retirement. The federal government has
eliminated mandatory retirement for its own employees, and announced that the Canadian Human
Rights Act wiii *> amended (o effectively abolish mandatory retirement in the federal private
sector. In the Uhnited States, Congress in 1978 extended »rotection against employment

in employment altogether, with a transitional provision for univessity faculty which expires in 1993,

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, para. 4

Savage Affidavit, Case on Appeal, Vol. 9, Tab 1, para. 27-28

Age Discrimination in Employment Amendments of 1986. 99th Congress of the United
States of America, Second Session

33,  The information received by the Federal Parliamentary Committee on Equality Rights
indicated that "there have been no serious problems in provinces which prohibited discrimination
with no uzoer age limit". The available data from Quebec shows that the abolition of mandatory
retirement has had ap insignificant effect on the number of people working beyond age 65, since,
consistent with general employment irends in Canada, cmployees continve to prefer carlier rather
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than later retirement. Moreover, there was no evidence from other jurisdictions in Canada or the
United States, where mandatory retirement has been abolished, 1o support the justifications offered
for mandatory retirement by the respondents. Further there was no evidence that there are any
adverse consequences in the approximately [ifty per cent of workplaces in Ontario without
mandatory retirement.

Boyer Committee Report, Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, Exhibit G, p. 20
Gunderson and Pesando Affidavit, Case on Appeal, Vol. 12, Exhibit "M", at p- 5 and Annex
1, pp.14

E. FE NG T PLICA F THE CHARTER T

THE RESPONDENT UNIVERSITIES
(i) Statufory Framework and Powers of the Respondent Upiversities

34.  Each respondent university was established by an Act of the Legislature of Ontario. These
statutes, which have been amended periodically and vary somewhat from university to university,
set out the powers, functions, privileges, and governing structure of the universities, by specifying,
inter alia, (i) the objects and powers of the university, including the power to determine the
employment conditions of faculty and librarians; (ii) the structure, composition and powers of the
various governing bodies of the university; (iii) the degree-granting authority of the university: (iv)
exemption or protection of university property from taxation or expropriation. Further, the
statutes provide for the vesting of university property, the benefit of Crown limitation periods, and
the imposition of reporting requirements. The Legislature has also enacted the University
Expropriation £~ >rs Act, which explicitly confers on each university in Ontario the authority to
expropriate property, and the Degree Granting Act, which restricts those bodies which can operate
a university and grant university degrees to the fifteen universities in Ontario.

The University of Toronto Act, 1971, S.O. 1971, ¢.56

York University Act, 1965, S.0. 1965, c. 143

The Laurentian University of Sudbury Act, S.0. 1961, ¢. 151
University of Guelph Act, S.0. 1964, ¢. 120

The University Expropriation Powers Act, R.S.0. 1980, ¢. 515
Degree Granting Act, S.0. 1983, ¢. 36

(ti) The Origins of The Respondent Universities

3. The University of Toronto was created by the Legislature as the "provincial university” in
1849. The Royal Commission on the University of Toronto. appointed by the Lieutenant-Gov-
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ernor 1o, inter alia, report upon the government of the University of Toronto, reiterated in 1906
that the University was "the provincial university”, "essentially the creation of the state”, and "a state
institution”, the maintenance of which, as the "crown of the educational system” was "a matter of
supreme interest and importance” to the Province. The Commissioners recommended that the
management of the university should be assumed by a board of governors appointed by the
provincial government to ensure that the university was free from inappropriate political pressure.
Professor Hom, a historian, testified that the internal autonomy granted to the provincial university
was not intended to change its status to a private institution, but rather 10 enable it to act in the
public interest more effectively.

Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, paras. 4-5

Homn Affidavit, Case on Appeal, Vol. 11, Tab 3, paras. 4-8

Harris "The Establishment of a Provincial University in Ontario”, in Horn Affidavit, supra,
Exhibit B

Fleming, Post-Secondary and Adult Education, in Horn Affidavit, supra, Exhibit E, pp.
142-145

36. With respect to the origins of the University of Guelph. all of its constituent elements (the
Ontario Agricultural College, the Ontario Veterinary College and the McDonald Institute)
originally operated under the direct control of the provincial Department of Agriculture, and
faculty members were provincial civil servants. In 1964 the provincial government decided to create
a new university in Guelph, using the existing colleges as a nucleus, and implemented its decision
by passing the University of Guelph Act.

Horn Affidavit, Case on Appeal, Vol. 11, Tab 3, paras. 13-14
Ficming. in Horn Affidavit, supra, Exhibit E. pp. 101-103

37.  Sacred Heart College, established as a Roman Catholic and bilingual classical college in 1913,
was changed by an Act of the Legislature into the University of Sudbury in 1957, and subsequently
became Laurentian University when the Legislature passed the Laurentian University Act in 1960.
The new university was required to become non-denominatioral in order to qualify for provincial
grants.

Horn Affidavit, Case on Appeal, Vol. 11, Tab 3, paras. 15-16
Fleming, in Horn Affidavit, supra, Exhibit E, p. 114

38.  York University was established in 1959 as an affiliate of the University of Toronto which
donated the land for its first campus. The affiliation ended by mutual agreement in 1965. when
the provincial government introduced the York University Act. In 1962, the government donated
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a 475 acre property in North York, where York University is now located, and between 1964 and
1970 the government provided the vast majority of the capital necessary to finance York's
expansion.

Horn Affidavit, Case on Appeal, Vol. 11, Tab 3, paras. 17-18
Fleming, in Horn Affidavit, supra, Fxhibit E, pPp. 202-204
Farr Cross-Examination, Case on Appeal, Vol. 3A, pp. 19-21

(iii) The Growth of the Ontario University System

39. A substantial increase in both federal and provincial government funding brought about the
expansion of the Ontario university system after World War 1. This funding increase was the
result of deliberate government policy to increase access to university education, and to uiilize
the university system to respond to scientific advances elsewhere in the world. The universities
established since World War II were created directly in Tesponse to this public policy calling for
university expansion.

Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, para. §

40. In the late 1950', the government of Ontario became concerned that the existing university
system could not meet the government's objective of increased accessibility to universities, and that
the province’s economic development would be slowed down as a consequence. The creation of
new universities became a matter of priofity for the Ontario government. The Committes on
University Affairs was formed in 1958 as an advisory body to the provincial government, and was
expanded in 1960. In 1964 a provincial Department of University Affairs was created. By the
late 1960’s a provincial university system had clearly taken shape in Ontario, consisting of older
institutions which had become non-denominational in order to receive public funding and support.
and new universities which came into being by direct government action.

Jones Affidavit. Case on Appeal, Vol. 9, Tab 3, para. 12

Horn Affidavit, Case on Appeal, Vol. 11, Tab 3, paras. 12 and 21

Fleming, in Horn Affidavit. supra, Exhibit E. pp. 18-85
41 In April, 1969, the Ontario Government established the Commission on Post-Secondary
Educaticn in Ontario to, jnter glia, ensure the effective further development of higher education
in accordance with the needs and resources of the Province. In its final report, the Commission
attempted to balance the need for institutional autonomy with the public responsibilities of the
system. As the Commission stated:

“The system is almost wholly public and publicly funded. It is already shaped to serve a
variety of social needs in specialized kinds of education; it is already under government
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supervision through the ultimate control of the purse; and it is already widely open to public
criticism for failing to meet this or that public end of job training and provision of scrvices.
whether through research or some other means. Yet it also still reflects urgent desires for
a large measure of independence in the intellectual and pedagogical life of its ipstitutions.
The answer to this dilemma must be a new working out of compromise to meet the needs
of the future.”

Horn Affidavit, Case on Appeal, Vol. 11, Tab 3, para. 22-23

42. The nature of the university system by 1970 has been described in Fleming's study of the
development of the relationship between the provincial government and Ontario universities in the

following terms:

"During the 1950s and 1960s most of the universities of Ontario experienced a profoundly
significant change in status. In effect, they became the means of discharging a publicly
assumed responsibility for post-secondary education. That is, they became an extension of
the public educational system.”

Fleming, in Horn Affidavit, supra, Exhibit E. pp. 18-21

Horn Affidavit, Case on Appeal, Vol. 11, Tab 3, paras. 23-24

43. The Legislature of Ontario has established aumerous government commissions and
task forces to develop public policy for the Ontario university system. It has exercised its respon-
sibility and authority to shape the structure of that system and 10 effect changes to promote such
public policy goals as accessibility, enrollment, quality, expansion of the university system, alloca-
tior. of funds to and among universities, and the distribution of funds among the various programs
offered by universities.

Jones Affidavit, Case on Appeal, Val. 9, Tab 3, para. 19

Horn Affidvit, Case on Appeal, Vol. 11, Tab 3, para. 22

Bovey Commission Report, Sibley Affidavit, Case on Appeal, Vol. 14, Exhibit B, Terms of
Reference

* ninister of Colleges and Universities, “Reshaping of University System", Jones Affidavit,
supra, Exhibit H

Farr Cross-Examination, Case on Appeal, Vol. 3A, Part I, Tab F

Chrysler Cross-Examination, Case on Appeal, Vol 4A, Q. 90-92

Cook Cross-Examination, Case on Appeal, Vol. 2A. Tab 1, pp- 31-32, Q. 178

44, Professor Horn testified that Ontario universities are part of a public system of higher
education and are regarded by the Ontario government as instruments of public policy, although
they are permitted a certain measure of autonomy in their internal affairs to enable them to

perform their public functions effectively, subject always to ultimate public supervision and control.

Horn Affidavit. Case on Appesl, Vol. 11, Tab 3, para. 28
Horn Cross-Examination, Case on Appesl, Vol. 11A, Tab C, pp. 16-18
Jones Affidavit, Case on Appeal, Vol 9, Tab 3, para. 19



(iv) The O on _of the Ontario Universi
(a) Qperational Funds

45. The vast majority of university operating funding comes directly from, or is effectively
controlled or limited by, the Ministry of Colleges and Universities (the "Ministry"), pursuant to the
Ministry of Colleges and Universities Act, RS.0O. 1980, c. 272. In this regard, provincial
government grants account for the following proportion of the operating funds of the respondent
universities: Guelph, 78.9%; Laureniian 76.8%; U of T, 76.8%; York, 68.8%. Furthermore, the
Ministry effectively controls the second largest source of operating funds, tuition fees, as set out
more fully in paragraph 53 below.

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, Exhibit F
Farr Cross-Examination, Case on Appeal, Vol. 3A, p. 29, Q. 132

46. Pursuant to section 3(3) of the Ministry of Colleges and Universities Act, the Lieutenant
Governor in Council has appointed an advisory committee, the Ontario Council on University
Affairs ("OCUA"). One of its functions is to make annual funding recommendations to the govern-
ment. However, it is the Ontario government which determines the global operating grant and, in
the last ten years, has not followed the recommendations of OCUA, assuming itself sole
responsibility for determining the amount of operating funds to be provided to the Ontario
university system.

DesRosiers Affidavit, Case on Appeal, Vol. 14, paras. 7-9
DesRosiers Cross-Examination, Case on Appeal, Vol. 14A, Q. 85-103

47. Operating grants to individual universities are calculated according to the Ontario operating
granis formula (the "formula”) which is used to determine each university's share of the global
grant. The formula is contained in the Ministry’s Ontario Operating Formula Manual (the
"Manual"). The purpose of the formula, as stated in the Manual, is to obviate the necessity for the
government’s detailed scrutiny of university operating budgets, so that the government can turn
more of its attention and energy to more important matiers such as the overall level of support,
the co-ordination of long-range planning, and the impact and prediction of enrollment patterns in
the future.

Ontario Operating Formula Manual, DesRosiers Affidavit, Case on Appeal Vol. 14, Exhibit
C' pp' 2’3
DesRosiers Cross-Examination, Case on Appeat, Vol. 14A, Tab 4, p. 21. Q. 109
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48. The government imposes specific restrictions on the use of operating funds, including a
prohibition on the use of such funds for assisted or sponsored research, principal and interest
payments on capital indebtedness, student aid, ancillary enterprises, and for capital purposes.

Ontario Operating Formula Manual, DesRosiers Affidavit, supra, Exhibit C, p. 2
DesRosiers Cross-Examination, Case on Appeal, Vol. 14A, p. 20, Q. 105

49. The government also sets enrollment standards for the purpose of determining eligibility for
funding. The operating grants are determined on the basis of student enroliment, but the
government specifies which students are o be included in the "enroliment” entitlement. In this
respect, universities aré required to submit annual audited statements 10 the Minister.

Ontaric Operating Formula Manual, DesRosiers Alfidavit, supra, Exhibit C, pp. 36 and 59
DesRosiers Affidavit, Case on Appeal, Vol. 14, para. 11

(b) Capital Graunts

50, Operating grants cannot be used by universities for capital projects. Capital grants from the
provincial government provide the vast majority of funds for capital expenditures by Ontario
universities. Capital projects must be approved by the Ministry to qualify for public funding. In
addition, capital grants are earmarked by the Ministry for specific projects, and cannot be used for
other purposes or transferred to other projects. Universities submit a ranked list of capital projects
for which public funding is sought, but the provincial government determines which projecis are
funded, and often disregards the university's priorities with respect to any particular capital proj-
ect.

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, para. 15

Finlayson Affidavit, Case on Appeal, Vol. 8, Tab 2, para 6

Cook Cross-Examination, Case on Appeal, Vol. 2A, Tab 1, Q. 150, 156, 157
Ferguson Cross-Examination, Case on Appeal, Vol. SA, Q. 140-149
DesRosiers Cross-Examination, Case on Appeal, Vol. 14A, Tab 4, Q. 93-99
Farr Undertakings, Case on Appeal, Vol. 3, Part II, Tab N

(c) Special Fynds

51. In addition to operating and capital grants, the government of Ontario also earmarks special
grants to universities designed to meet specific public policy objectives in the university system.
These special grants include Northern grants (designed to promote university accessibility in
Northern Ontario), Bilingual grants {designed 1o promote bilingual programs), and Differentiation
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grants (designed to ensure that certain universities remain financially viable). The government has
also established an employment equity fund to Promote the recruitment of female faculty.

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, para. 16
DesRosiers Cross-Examination, Case on Appeal, Vol. 144, Tab 4, pp. 3839

which would support the appointment of 500 pew faculty over a five-year period,

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, para. 17
Statement by Minister of Colleges and Universities, Hansard, May 26, 1986, p. 835

(d) Taition Fees

53. The other primary source of university revenue is tuition fees, which the province regards
as an important governmental concern relating to the question of accessibility, The government
has established a “formula tuition fee” such that any revenuc derived by the university as a result
of a tuition fee in excess of 110 per cent of the formula fee is subtracted from the Operating
grant.  This formula tuition fee, as the Vice-President of York University recognized in
cross-examination, is "an influence which s very close to being determinative” of tuition fees in the
Ontario university system.

Horn Affidavit, Case on Appeal, Vol. 9, Tab 3, para. 25

Ontar_io Operating Formula Manual, DesRosiers Affidavit, Case op Appeal, Vol 14,

Chrysler Cross-Examination, Case on Appeal, Vol, 44, pp. 9-10

Ferguson Cross-Examination, Case on Appeal, Vo). 5A, Pp. 25-26

Farr Cross-Examination, Case on Appeal, Vol. 34, p. 33, Q. 157, p. 35, Q. 168
DesRosiers Cross-Examination, Case on Appeal, Vol. 144, p. 37, Q. 202.204

(¢} New Programs

54.  All pew graduate and professional Programs, and undergraduate Programs outside the core
arts and science disciplines, are eligible for public funding only if specifically approved by the

4
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that universities manage their public funds in a fiscally responsible manner, and are seen by the
public to be doing so. Virtually no programs are offered by Ontario universities which do not have
government funding.

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, para. 18

DesRosiers Affidavit, Case on Appeal, Vol. 14, paras. 16-19

Farr Cross-Examination, Case on Appeal, Vol. 3A, Q. 169

OCUA Advisory Memorandum, Farr Undertakings, Case on Appeal, Vol. 3, Tab C

Letter from Minister of Colleges and Universities, Farr Undertakings, Case on Appeal, Vol.
3, TabC, p. 2

DesRosiers Cross-Examination, Case on Appeal, Vol. 144, pp. 30-35

Chrysler Cross-Examination, Case on Appeal, Vol. 4A, pp. 7-9, Q. 35-45

53.  New graduate programs undergo a rigorous approval process. They must first be accredited
by the Ontario Council on Graduate Studies ("OCGS"), 2 sub-committee of the Council of Ontario
Universities ("COU"), which is an organization comprised of all universities in the province of
Ontario. If the program is approved by COU, COU recommends to OCUA, the government.
appointed advisory committee, that the program be funded. The program is then reviewed by
OCUA, which takes into account not only academic considerations, but also evidence of societal
need and student demand; duplication with an existing program in the Ontario university system;
and government economic constraint considerations. A number of programs have been rejected
as a result of failing to meet these non-academic criteria. In this respect, notwithstanding a
recommendation from OCUA, the decision whether to provide funding rests with the provincial
government. In addition, graduate programs must undergo reappraisal by OCGS on a seven-year
cycle in order to retain their eligibility for public funding,

Jones Affidavit, Case on Appeal, Voi. 9, Tab 3, para, 18

Des@ - -lars Affidavit, Case on Appeal, Vol. 14, para. 19

Deskosiers Cross-Examination, Case on Appeal, Voi. 14A, pp. 32-35

Ferguson Cross-Examination, Case on Appeal, Vol. 5A, p. 27, Q. 167

Farr Cross-Examination, Case on Appeal, Vol. 3A, P 41, Q. 212-214, and pp. 4344, Q.
228.233

OCUA Advisory Memorandum, 83-8 at pp- 1-2, and

OCUA Advisory Memorandum, 84-7 at pp. 1-4, in Farr Undertakings, Case on Appesl,
Vol. 3A, Tab D

(H The Ontario University System

56.  Inshort, the provincial government is responsible for a provincial university system, composed
of fifkeen universities, staffed by approximately 15,000 faculty serving in excess of 100,000 students,
and dependent upon the provincial purse for thc resources necessary to carry out its public
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responsibilities. As the record demonstrates, the government has increasingly sought to rationalize

and co-ordinate the delivery of post-secondary education in the province of Ontario.

F. F RE TORY RETIR OF UN
FACULTY AND LIBRARIANS

57. In the context of mandatory retirement of university faculty and librarians, the Court of
Appeal held that considerations of faculty renewal, tenure and preservation of existing pension
plans were sufficiently pressing and substantial to warrant overriding s.15(1) of the Charter. In this
respect, the appellants rely upon the following evidence in support of their position that mandatory
retirement of university faculty and librarians cannot be justified under the Charter.

®H Facultv Renewal

58. Contrary to the respondents’ contention that mandatory retirement is required for faculty
renewal, the evidence filed not only by the appellants but also by the respondents demonstrates
that, at most, the abolition of mandatory retirement would have a short-term, temporary and
limited effect on the hiring of new faculty, Indeed, as set out in paragraphs 52 above, the
provincial government has specifically met the concern of faculty renewal by deciding to provide
additional funding targeted for the hiring of new faculty.

Reid Affidavit, Case on Appeal, Vol. 6, Tab 1, paras. 43-44; and Cross-Examination, Vol. 6A,
Tab A, pp. 53-54

Blackburn Affidavit, Case on Appeal, Vol. 10.2, Tab 1, paras. 7-9

Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, paras. 9-19

CO1UT Brief, DesRosiers Affidavit, Case on Appeal, Vol. 14, Exhibit D

otzcy Cross-Examination, Case on Appeal, Vol. 14A, Tab 3, p. 62, Q. 335.359

Farr Cross-Examination, Case on Appeal, Vol. 3A, pp. 186-187, Q. 991-995

59. In 1984, the Council of Ontario Universities ("COU"), an organization representing all the
universities in Ontario, and composed of all the university presidents, presented a brief to the
Bovey Commission. The Bovey Commission had becn appointed by the Government of Ontario
“to present to the Government a plan of action to better enable the universities of Ontario to
adjust to chaaging social and economic conditions". In its brief the COU considered the effect of
an end to mandatory retirement on the faculty age profile in universities, and on the correspond-
ing costs of operating universities. The COU stated that it was "unlikely that substantial numbers
of faculty will continue full-time appointments after age 70, even if mandatory retirement by reason
of age is abolished”. Under the scenario which the COU considered to be the most realistic. the
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COU Brief, DesRosiers Affidavit, Case on Appeal, Vol. 14, Exhibit D, pp. 261-269 and p.
274; and DesRosiers Cross-Examination, Case on Appeal, Vol, 14A, pp. 40-50

bulge”, to cope with accelerated faculty retirements in the 1990's, and to incorpr -ate young
academics into the university environment, could aji be accomplished without mandatorily retiring
oider faculty.

Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, paras. 12-13
Bovey Commission Repont, Sibley Alfidavit, Case on Appeal, Vol. 14, Exhibit B, p. 22

and recommended the establishment of a one-time facully renewal bridging fund to finance
approxi~ately 550 new five-year faculty appointmenis for the period 1985 o 1989. This
fecommendation was made independently of the abolition of mandatory retirement. As noted
above in paragraph 52, in October, 1985, the Ontario Government subsequently announced the
creation of a $50 million University Excellence Fund, $10 million of which was specifically targeted
10 promote the hiring of new faculty, and in May, 1986, the government announced the creation



Ontario university system.

Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, paras. 16, 17 and Exhibit G
Bovey Commission Report, Sibley Affidavit, Case on Appeal, Vol. 17, Exhibit B, pp. 145,

63.  The experience in the United States following the raising of the mandatory retirement age
does not support concerns about faculty renewal. In the United States, mandatory retirement of

Blackburn Cross-Examination, Case on Appeal, VoI, 10B, Tab A, Pp- 26, 29, 31

64.  The evidence establishes that many mechanisms, which do not require mandatory retirement,
are available 1o facilitate facutty renewal. These mechanisms include the encouragement of the
existing trend towards early retirement, severance payments, one-time early retirement incentives,
reduced workload with tenure, worksharing, phased retirement and career change options, and

Savage Affidavit, Case op Appeal, Vol. 9, Tab 2, paras. 15-17, 30 and Cross-Examination.
Case wu Appeal, Vol. 9A, Tab B, pp. 25.29
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was that there is no relationship between the age of a professor and the need for or redundancy
of the particular program or discipline in which he or she is teaching or conducting research.

Mailoch Affidavit, Case on Appeal, Vol. 11, Tab 1, paras. 28-30, and Exhibit F

Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, para. 22

Savage Undertakings, Case on Appeal, Vol. 9a, Tab 2, and see also provisions in respondent
university collective agreements, Case on Appesl, Vois. 2.5

Farr Cross-Examination, Case on Appesl, Vol. 3A, P- 56, Q. 312.313

Chrysler Affidavit, Case on Appesl, Vol.S, Exhibit I, at 12-] o 12-2

66. Mandatory retirement provides only one of many opportunities for universities to replace

departing faculty with pew faculty, as evidenced by the expericnce at the respondent universities:

(a) at the University of Toronto, it was projected for the 1986-87 academic year that 107
faculty would leave for other reasons, and only 30 would be mandatorily retired;

Lang Cross-Examination, Case on Appeal, Vol. 2A, Tab 4, PP. 23-24, 37-38 and pp.
30-31

(b) at the University of Guelph, in 1984 and 1985, 57 facuity left for other reasons (inclu-
ding 20 who took early retirement) and only 25 facuity were mandatoroly retired:

Ferguson Cross-Examination, Case on Appezl, Vol. 5A, Q. 501, and Q. 535
Ferguson Undertakings, Case on Appeal, Vol, 5A

{¢) 2t Laurentian University. there have been only 9 mandatory retirements out of 149
departures since 1979.

Chrysler Undertakings, Case on Appeal, Vol. 4A, p. 150

() in addition, as the Vice-President of York University acknowledged, the forced
tetirement of a professor at age 65 does not necessarily resujt in the hiring of a young

Farr Cross-Examination, Case on Appeal, Vol. 3A, pp. 132-133, Q. 734

(ii) Tennre and Performance Evaluations

67. The evidence does not support the position of the respondents that the abolition of
mandatory retirement of university faculty and librarians would threaten tenure as a result of
increased performance evaluations. In fact, performance evaluations of faculty are an integral and
ongoing part of university life, and it has never been suggested that this process threatens tenure,
collegiality or academic freedom. Performance evaluations take Place at the hiring stage, and in
the process of determining whether to grant tenure, whether to promote tenured faculty, which
tenured faculty to select for administrative posts and research grants, and whether and in what

amount merit increases are to be awarded 1o tenured faculty.
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Savage Affidavit, Case on Appeal, Vol. 9, Tab 2, para. 3

Blackburn Affidavit, Case on Appeal, Vol. 102, Tab 1, para, 12

Finlayson Affidavit, Case on Appeal, Vol. 8 Tab 2, para. 15 and Cross-Examination, Case
on Appeal, Vol. 8A, Tab A, pp. 15 and 29

Kerr Cross-Examination, Case on Appeal, Vol. 11A, Tab B, pp. 12-13

Chrysler Cross-Examination, Case on Appeal, Vol. 4A, pp. 29.33, 56

Savage Cross-Examination, Case on Appeal, Vol. 9A, Tab A, Pp- 43-44; and Tab B, p. 49

DesRosiers Cross-Examination, Case on Appeal, Vol, 144, p. 59

Jones Cross-Examination, Case on Appeal, Vol. 9a, Tab C, p. 10

Sibley Cross-Examination, Case on Appeal, Vol. 14A, Tab 3, at pp. 10-17, 2529

Malloch Affidavit, Case on Appeal, Voi. 11, Tab 1, paras. 16, 17, 22

Cook Cross-Examination, Case on Appeal, Vol. 2A, Tab 3, Pp- 23-25, Q. 98-106

Monaban, "Tenure and Academic Freedom in Canadian Universities”, Malloch Affidavit, Case
on Appeal, Vol. 11, Exhibit F, p. 100

Evans Cross-Examination, Case on Appeal, Vol. 14A, Tab 2, p. 16

68. In addition, each Ontario university has a procedure for dismissing tenured faculty for, inter
alia, incompetence, and the evidence reveals that universities have resorted to such dismissal
procedures, and have established just cause for the dismissal of faculty members. As the Associa-
tion of Universities and Colleges of Canada stated in its brief 1o the federal Parliamentary
Committee on  Equality Rights (attached as Exhibit F to the DesRosiers Affidavit filed by the
respondent Universities) "tenure in Canadian universities is not, in itself, a hindrance to the proper
and effective management of academic staff. While it allows some security and safeguards, it does
not protect from incompetence, inability to perform or misconduct, Tenure does not prevent
dismissal for cause.”

Mailoch Affidavit, Case on Appeal, Vol. 11, Tab 1, paras. 11-16 and Exhibit G at p. 90
(Monahan article)
Savage raridavit, Case on Appeal, Vol. 9, Tab 2, paras. 20-23
AUCC Brief, DesRosiers Affidavit, Case on Appeal, Vol. 14, Exhibit F, p. 294B
Farr Cross-Examination, Case on Appeal, Vol. 34, pp- 139-141, Q. 766-778
Dismissal for Cause Provisions:

University of Guelph - Ferguson Affidavit, Case on Appeal, Val. 5, Tab 2, p. 29

69.  According to the evidence, the issue of more extensive performance review of faculty,
including those with tenured appointments, is separate from, and unrelated to, the issue of
mandatory retirement. In this tespect, university administrators and officials have proposed
increased evaluation or regular reviews of tenured faculty independently of the abolition of manda-
tory retirement, and without Ny apparent concern regarding any possible effect on collegiality or

.



Bovey Commission, Sibley Affidavit, Cage 0 Appeal, Vol, 14, Exhibit B, pp, 15-16 and p 38

Malloch Affidavit, Case on Appea], VoI, 11, Tab 1, Para. 3, 9.11, 13, and 17-24

Monahag, Tenure and Academic Freedom in Canadian Universities” Malloch Affidavit,
Supra, Exhibit F, p. 104

Savage Affidavit, Case on Appea], Voi 9A, Tab 2, para. 23

Savage Cross-Emmination. Case on Appeal, Vol 9A, Tab ), p. 44

Finlayson Affidavit, Case op Appeal, Vo). 8 Tqp 2, para. 12, ang Exhibit G a; P.S-6and S8

McGill Task Force, Malloch Undertaldngs. Case on Appeal, Vo 11, Tab 3, p. 15.16
Mustard Cross-Examination, Case on Appesl, Vo), A, Tab. i, q. 226-237; pp. 67-68, Q.

Farr Cross-Examination, Appesl Board, v, 3A. p. 56, Q. 312-313; P- 59, Q. 320.334. Pp.
60-61, Q. 339. 40; p. 52, Q. 452; p. 83, Q. 457-462; pp. 125-126, Q. 687-69]
Chrysler Cross-Examination, Case on Appeal, Vol. 44 pp. 56-57, Q. 343.345

Ferguson Cross-Examinalion. Case on Appeal, Vg SA. pp. 78-79, Q. 480-482. PP. 99-10;

——



7. York University, one of the respondent universities in these proceedings, has already agreed
in principle to the elimination of mandatory retirement of university faculty, As result, the

the hearing of the appeal, the mandatory age at York University has been extended to age 71.

Rinehart Affidavit, Appeal Board, Vol. 8, Tap 1, paras, 4.7

Farr Affidavit, Appesl Board, Vo, 3, para. 26 and Exhibits K and L

Farr Cros&Examination, Appeal Board, Vo), 3A, p. 65, Q. 365-366; p. 65, Q. 371; p.72, Q.
402-403; pp. 73-75; P- 83 p. 109, Q. 592: Pp. 111-112, Q. 608-609; Pp. 141143

to be determined on the basis of peer review, The grounds for dismissal of tenured faculty have
not been broadened, nor has thete been 2 weakening of the principle that tenured faculty are
entitled to iGuependent third patty review where the university seeks (o dismiss them for cayse.

Savage Affidavit, Case on Appeal, Vol. 9. Tab 2, para. 24
Blackburn Affidavit, Case on Appeal, Voi. 10.2, Tab 1, para, 11
Kerr Affidavit, Case o Appesl, Vol. 11, Tab, 2, paras. 4-7, 14; and Exhibit A

when the transitiona] provisions expire in 1993,

Blackburp Affidavit, Case op Appeal, Vol. 10.2, Tab 1. para. 11 ang Cross-Examination, Case
on Appeal, Vol 10B, Tab A, p-7
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in those universities.
Jones Affidavit, Case on Appeal, Vol. 9, Tab 3, para, 4

(iii) Pension Plang

75.  With respect to the purported justification for mandatory retirement in the university context
as it relates to pension plans, the appellants rely upon the evidence referred to jn paragraphs 23

PART I -_POINTS IN ISSUE

76.  The constitutional questions stated on this appeal are as follows:

I Does s9(a) of the Ontario Human Rights Code, 1981, S.0. 1981, c. 53 violate the
rights guaranteed by S.15(1) of the Canadian Charter of Rights and Freedoms?

on the rights guaranteed by 5.15(1) of the Charter?

3. ™ . the Canadian Charter of Rights and Freedoms apply to the mandatory
1etirement provisions of the respondent universities?

4. If the Canadian Charter of Rights and Freedoms docs apply to the respondent
universities, do the mandatory retirement provisions enacted by each of them infringe
$.15(1) of the Charter?

5. K the Canadian Charter of Rights and Freedoms does apply to the respondent
universities, are the mandatory retirement provisions enacted by each of them
demonstrably justified by s.t of the Charter as 2 reasonable limit on the rights
guaranteed by s.15(1) of the Charger?
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PART HI - THE LAW
A. The Constitutionality of Section 9(a) of the Code

4] e Int tation of ion 15(1) of the Charter

(2) Purpose and Effect of Section 15(1)

77. Section 15(1) of the Charter provides as follows:

Every individual is equal before and under the law and has the right to the equal protection

and equal benefit of the law without discrimination and, in particular, without discrimination

based on race, national or ethnic origin, colour, religion, sex, age or mental or physical

disability.
78. It is well established that constitutionally guaranteed rights and freedoms should be given a
broad and liberal interpretation. This would appear particularly true in the case of s.15, in light
of the recognition that a "commitment to social justice and equality” is one of the underlying values
and principles essential to a free and democratic society: R. v. Oakes, p. 136. The recognition
given by our courts to the primacy of human rights legislation, and to the corresponding need for
a broad and purposive construction of its provisions, applies a fortiod to constitutional enactments
prohibiting discrimination. Thus, to an even greater extent in interpreting s.15 of the Charter, "we
should not search for ways and means to minimize those rights and to enfeeble their proper
impact".

Action Travait Des Femmes v. Canadian National Railway Company et al, [1987] 1 S.CR.

1114 at p. 1134
K.~ oakes [1986] 1 S.CR. 103
Robichaud et al v. Canada (Treasury Board), [1987] 2 S.CR. 84 at p. 90

Law Society of Upper Canada v. Skapinker, [1984] 1 S.CR. 357 at pp. 365-66
Honter v. Southam, {1984} 2 S.C.R. 145 at pp. 155-56

79. The prohibition against discrimination set out in .15 is intended 10 ensure that those bodies
subject to the Charter treat every individual "on a footing of equality, with equal concern and equal
respect, to ensure each individual the greatest opportunity for his or her enhancement™
Re Blainey and Ontario Hockey Association (1986), 26 D.L.R. (4th) 728 Ont. C.A., at p.744.
Accordingly, it is submitted that the primary value which 5.15(1) is intended to advance is that an
individual be treated on the basis of her or his own worth, abilities and merit. and not on the basis
of external or arbitrary barriers which artificially restrict individual opportunity.

Judge Rosalie Abella, "Limitations on the Right to Equality Before the Law", in de Mestral
et al., The Limitation of Human Rights in Comparative Constitutional Law, 223 at p. 226:
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impact, the effect of limiting an individual's or a 8roup’s right to the Opportunities generally
available because of attributed rathzr thap actual characteriggies. What is impeding the ful}
development of the potential is not the individyal’s capacity but an exterpal barrier that artif;.
cially inhibits growth,"

Action Travail Des Femmes, supra, at PP 1138-39 (citing Abefla with approval)

(b} The of En on | ion 15

Headlev ¢ al, v, The Public Service Commission Appeal Board (1987), 71 NR. 185
(Fed.C.A.), per MacGuigan, 1. at pp- 189-90;

mean, I believe, that non-trivial pejorative distinctions based on such categories are intended

Mabe et al v. Alta, (Gov't) [1987] 6 W.W.R. 331 (Alta CA), at p. 363-4:

"I say that the key to 5.15 is the kind of distinetion made, not the mere fact of distinction
Certainly the list of offending acts offered in $.13 have in common that Canadian
society accepts that, as criteria for distinction, they primae facie offer no rational basis for

= T

distinction and have historically been examples of invidious discrimination®,



81. This interpretation of s.15 is consistent with the meaning of the term "discrimination” under
human rights legislation. Canadian courts have held that discrimination occurs where an individual
is treated adversely or denied benefits because of membership in a protected group, instead of
being assessed on the basis of or in accordance with individual merit, ability or needs. The courts
have also recognized that discrimination against individuals occurs both where a practice or rule
overtly or on its face differentiates on a prohibited ground (as is the case with 5.9(a) of the Code),
and where it has a discriminatory effect on individuals because of their membership in a protec-
ted group. It is submitted that the use of the word discrimination, together with the enumeration
of prohibited grounds of discrimination is s.15(1) which are identical or akin to those contained in
human rights legislation throughout Canada, indicates that 5,15 incorporates in constitutional form
the objectives and principles which underly human rights legislation, namely, that certain attributed
characteristics cannot be used to deny individuals equal opportunity.
O'Malley v. Simpson-Sears Limited [1985]) 2 S.C.R. 536 at p. 547:

"The Code aims at the removal of discrimination. This is to state the obvious. Its main
approach, however, is not to punish the discriminator, but rather to provide relief for the
victims of discrimination. It is the result or the effect of the action complained of which is

significant. If it does, in fact, cause discrimination: if its effect is to im o
up of igati nalties restrictive conditions not imposed on othe

members of the community, it is discriminatory.” lemphasis added]

Action Travail Des Femmes, supra, at pp. 1134-38 (discussion of "adverse effect
discrimination®).

Robichaud, supra, a1 pp. 90-92

Re Seskatchewan Human Rights Commission and Odeon Theatres Lid. (1985), 18 D.L.R.
(i, 73 (Sask. CAL), per Cameron J.A. at p. 99, and per Vancise JLA. at pp. 110-115.

Re Blainey and Ontario Hockey Association, supra, at p. 742

Judge Rosalie Abella, "Limitations on the Right to Equality Before the Law”, in de Mestral
et., The Limitation of Human Rights in Comparative Constitutiona) Law, 223 at P
226, supra.

Hunter, "Human Rights Legislation in Canada: Its Origin, Development and Interpretation”

{1976), 15 U.W.O.L. Rev,, pp. 21-58 at pp. 33-34:

"Extracting a definition of discrimination for the purpose of Canadian human rights legisla-

tion from these decisions, it would be this: discrimination means treating people differently

use of their race, colou etc. as a result of which the lainant suffers adverse
consequences, or a_serjous affront to dignity; the motive for the discriminatory treatment,
whether occasioned by economic or social considerations and whether those considerations
are soundly or fallaciously based, is irrelevant, except possibly in mitigation of the penaity.”
[emphasis added]
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82. Stated in other terms, while all legislation or governmental conduct necessarily involves cla-
ssifications and generalizations, to deprive an individual of a benefit, or otherwise disadvantage
or adversely affect an individual, solely on account of an enumerated characteristic, is to
discriminate against that individual within the meaning of s.15(1) and thus to commit a per_se
violation of 5.15. As the Supreme Court of Canada held in O’Malley v. Simpson-Sears Limited,
supra, at p. 551:
"Direct discrimination occurs ... when an employer adopts a practice or rule which on its face
discriminates on a prohibited ground. for exampie, ‘no Catholics or no women or no blacks
employed here’... [A]dverse effect discrimination ... arises when an employer ... adopts a rule
or standard which is on its fact neutral ... but which has a discriminatory effect upon a
prohibited ground .. in that it imposes, because of some special characteristic of the
employee or group, obligations, penalties or restrictive conditions not imposed on other
members of the workforce.”
83. In this respect, it is instructive to compare s.15(1) of the Charter and the Fourteenth
Amendment to the U.S. Bill of Rights, which in their language, as well as their historical and
philosophical origins, differ markedly. Unlike s.15, the Fourteenth Amendment does not enumerate
specific grounds of discrimination or identify those groups which at a minimum are protected.
Rather, the determination by U.S. courts as to which classifications are to be treated as "suspect”,
and therefore inherently discriminatory, has been conditioned by the historical evolution of the
Fourteenth Amendment as a response to the institution of slavery and the subordination of blacks
in American society. Since the primary purpose of equal protection in the U.S. was and continues
to be the elimination of racial discrimination, the paradigm for U.S. equal protection analysis is
race. In order to legitimize judicial review of legislative classifications other than race, U.S. courts
have looked ‘~ .2 extent to which other classifications are sufficiently analogous to warran: a
meaningful level of judicial scrutiny.

Walter S. Tarnopolsky, "The Equality Rights®, in Tarnopolsky and Beaudoin, The Canadian
Charter of Rights and Freedoms, pp. 395-442, at p. 401

Lynn Smith, "A New Paradigm for Equality Rights”, in Smith, ed. Righting the Balance:
Canada’s New Equality Rights, pp. 351-407 at pp. 363-66

Attorney General of Ontario, Equality Rights Background Paper, at pp. 75-80, and p. 301

84. In Canada, however, couris interpreting the Charter are not constrained by this limited
historical vision of equality and discrimination. Indeed, the inclusion of specific enumerated
grounds in 5.15(1) of the Charter was intended to avoid many of the difficulties which U.S. courts
have faced in attempting to determine the extent of protection afforded by the Fourteenth
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Amendment to various groups. Having regard 10 the specific enumeration in the Charter of
prohibited grounds of discrimination, and to the generally accepted understanding of discrimina-
tion as developed in the human rights context in Canadian society, it is not only legitimate but
necessary, in order to give effect to the purpose of 5.15(1), that Canadian courts recognize that
enumerated classifications are inherently or per se discriminatory, and therefore Justifiable only
under s.1.

Attorney-General of Ontario, Equality Rights Background Paper, supra, at p. 301
Finkelstein, "Sections 1 and 15 of the Canadian Charter of Rights and Freedoms and the
Relevance of the U.S. Experience” (1985-86), 6 Advocates Quarterly, 188 at p. 192

© merated Grounds and the arly Sitnated Criterion

85. It has been held by some courts that, even where classifications are based upon grounds
specifically enumerated in 5.15(1) of the Charter, there is no infringement of 5.15(1) of the Charter
unless individuals are "similarly situated”. However, it is submitted that, where the Charter signals
to the courts, by the enumeration of certain characteristics, that classifications based on such
characteristics are inherently discriminatory, the courts are required to examine the justification for
the discrimination under 5.1 of the Charter, by inquiring into the sufficiency of the objectives
allegedly served by the impugned classification, and by assessing whether the discriminatory
treatment is required to achieve those objectives. Accordingly, so far as distinctions based on
enumerated grounds are concerned, individuals who are classified and treated differently based
upon such grounds are, by virtue of the language and purpose of s.15(1), per se similarly situated,
and any such classifications are inherently discriminatory, subject only t¢ 5.15(2) of the Charter.

86. To th> =xtent that some courts have relied upon the seminal article by Tussman and
tenBroek in support of applying “similarly situated" analysis, even in the context of enumerated
classifications, it is to be noted that Tussman and tenBroek utilize the "similarly situated” analysis
only in the context of classifications to which minimal scrutiny woyld apply under the U.S., Bill of
Rights. Tussman and tenBroek emphasized that, with respect o classifications such as race which,
under U.S. equal protection analysis are “suspect* in nature, the "similarly situateq” analysis has
no role to play. Rather, the concept of a suspect classification involved the recognition that it is
per se or inherently discriminatoty to treat people as dissimilatly situated on the basis of their
membership in a protecied group. Similarly, it is submitted that, in terms of s.15, "similarly
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situated” analysis has no role to play, at least with Tespect 10 enumerated classifications, which are
per se or inherently discn‘minatory.

Itis fecessaty 1o be cautious ig this classification, It is usually possible to fing differences
between classes of PETSON and, on the basis of these differences, conclude thar the persons
are not similarly situated, However, what are perceived o be ‘differences’ between persons

Mahe et 3} v, Alta. (Gov'y), Supra, at p, 363
Cabre Expiloration Ltd. v. Arndt et g [1988] s W.w.R. 289 (Alta. CA)at p. 297

Columbia, (1986) 27 DL R (4th) 600 (BCCA), is inconsistent with the language ang Purpose
of 5.15(1), inter _alia, for the following feasons:
(a) the interpretation given by the B¢ Court of Appeal 1o $.15(1) of the Charter is

(b) the interpretation of the B.C. Court of Appeal is inconsistent with the text of $.15(1),

(€) the requirement that aj; distinctions, evep those based op enumerated grounds, pe
(d) the requitement that an individual demonstrate tha; adverse treatment on the basis of
ch as ¢ i ]

(€) the 3Pproach taken by the B.C. Court of Appeal in Andrews, which requires even jn
he .

S b
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Charter which guarantee rights and freedoms, and 5.1, which defines the basis on which
guaranteed rights and freedoms can be limited. Indeed, the scrutiny of legislative
measures to determine whether they are reasonable or fair, and the weighing of the
purpose of iegislation against its prejudicial effect, is the central element of the s.1
inquiry under Qakes.

Smith, Kiine and Freuch Laboratories Ltd. v, A.G. of Canada (1986), 34 D.L.R. (4th)
584 (F.C.A), per Hugessen J., at p, 593:

"The difficulty I have with those decisions [Andrews and other decisions of the B.C.

Court of Appeal), as I understand them, is that they conciude that the ultimate test

as to whether any given legislative category is in breach of 5.15 is whether it meets the

twin standards of reasonableness and faimess. Wigh respect, I find this test impossible

lo reconcile with the teaching of Ouakes, supra. If a category must be shown to be

unreasonable or unfair before it can be said to give rise to a breach of equality rights,

it is difficult 1o see how there can ever be room for application of 5.1. In my view,

Qakes requires that any test of the content of 5.15 must be both logically and

analytically distinct form s.1."

R. v. Oakes, supra,, at p. 134

Cabre Explorations Ltd., Supra, at p. 295 and p. 297.

Smith, "A New Paradigm for Equality Rights”, supra, at Pp. 376-79

Lederman and Ristic, "The Relationship Between Federal and Provincial Human

Rights Legislation and Charter Equality Righ.s", in Smith, ed. Righting the Balance,
supra, at pp. 1024

Eberts, "The Equality Provisions of the Canadian Charter of Rights and Freedoms
and Government Iustitutions", in Beckton and MacKay, The Cousts and the
Charter (1985), 133 at pp. 163-65

(ii) The Inconsistency of Section 9(a) of the Code with Section 15 of the Charter
{a) Purpose and Structure of the Human Rights Code

838.  The purpose of the Homan Rights Code, as refiected i its Preambie, is to provide protection
for all per-- , in the Province of Ontario against discrimination, and 10 recognize the equal worth
and dignity of every person. To effect its purpose, the Code provides for a right to equal
treatment with respect to such matters as services, goods and facilities, accommodation,
smployment, and membership in vocational associations, The Code further provides that a person
who believes that a right under the Code has becn infringed may file a complaint with the Ontario
Human Rights Commission, Where it appears to the Commission that the evidence warrants, the
Commission may request the Minister to appoint a board of inquiry to determine whether the
rights of the complainant had been infringed and if so, the appropriate order or remedy.

O’Malley v. Simpson-Sears Ltd., supra, at pp. 546-47
Robichaud, supra, at pp, 89-90
Ontario Human Rights Code, S.0, 1981, . 53, as amended
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89. Section 4(1) of the Code provides as follows:

“Every person has a right to equal treatment with respect to employment without discrimina-
tion because of race, ancestry, place of origin, colour, ethnic origin, citizenship, creed, sex,
sexual orientation, age, record of offences, marital status, family status or handicap™.
The right to equal treatment with respect to employment under s.4 of the Cede is qualified by
5.23(b) of the Code, which provides as follows:

The right under 5.4 1o equal treatment with respect to employment is nut infringed where

(b) the discrimination in employment is for reasons of age, sex, record of offences
or marital status if the age, sex, record of offences or marital status of the
applicant is a reasonable and bona fide qualification because of the nature of the

employment.”

90. However, s.9(a) provides that the definition of "age" for the purpose of employment
discrimination under s.4(1) of the Code is limited to "an age that is eighteen years or more and less
than sixty-five years™. As a result, s.9(a) of the Code entirely precludes an individual aged 65 or
over from complaining about age discrimination in employment, even where age does not constitute
a reasonable and bona fide qualification.

(b)Y The Nature of the Constitutional Violation

91. It is submitted that s.9(a) ovestly denies the equal protection and equal benefit of s.4 of the
Code, and thereby discriminates against individuals, solely on the basis of age -- a ground
specifically enumerated in .15 of the Charter -- contrary 0 5.15(1) of the Charter. Section (a)
constit*~- an arbitrary and artificial obstacle which prevents persons aged 65 and over from
complaining where their right to equal treatment with respect to employment has been infringed
on the ground of age. In this respect, it is submitted that s.9(a) is inconsistent with the
fundamental values which 5.15(1} of Charter embodies, including the protection and enhancement
of human dignity, the promotion of equal opportunity, and the development of human potential
based upon individual ability. Accordingly, it is submitted that s.9(a), by denying the right of
persons aged 65 and over to the equal protection and equal benefit of 5.4 of the Code, constitutes
discrimination based on age and a per s¢ violation of 5.15(1) of the Charter.
Re Blainey and Ontario Hockey Association. supra, at p.741 and p.744:

*Thus, but for s.19(2), Justine Blainey would have been entitled to the protection of the
Human Rights Code and the benefit of the complete and enforcement procedures therein
provided. But s.19(2) denies her that protection and bepefit. It permits membership in
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athletic organization or participation in an athletic activity to be denied solely on the basis
of sex without regard to any other factors. Individuals who may in all respects be equal in
terms of qualifications for membership in an athletic organization or participation in an
athletic activity can be treated differently for no reason other than their sex. With respect
to athletic activity in the Province, the protection of the Human Rights Code is still available
to all others who complain of discrimination or other grounds. such as race, colour and ethnic
origin. Only sexual discrimination is permitted. This renders 5.19(2) clearly discriminatory
.. In substance, it permits the posting of a ‘no females allowed’ sign by every athletic
organization in this province.”

Tetreault-Gadoury v. Canada Employment and Immigration Commission et al, unreported,
Sept. 23, 1988, Federal Court of Appeal, per Lacombe I. at pp. 20-23.

Atcheson and Sullivan, "Passage 10 Retirement: Age Discriminstion and the Charter”, in
Bayefsky and Eberts, Equality Rights and the Canadian Charter of Rights and
Freedoms, at p. 278:

*In our view, universal restrictions on protection from discrimination based on age cannot be
supported under the Charter. These restrictions deprive all individuals of fundamental
human rights protection in employment. They constitute a nullification of rights.”

Petter, "Amending Human Rights Legislation to Comply With the Charter” (1984), 5
C.HRR, pp. C/84-1 to C/84-5 at C/34-3

Indeed, the violation of 5.15 which resuits from s.9(a) of the Code is particularly serious,

since the removal of protection against age-based employment discrimination deprives an individual

of the equal benefit and protection of legislation which is regarded as being of fundamental

importance to Canadians.

93,

Insurance Corporation of British Columbia v. Heerspink [1982]) 2 S.C.R. 145 at pp. 157-
S8

O’'Ma’. .. Simpsons-Sears Lid., supra, at p.547

Craton v. Winnipeg School Division [1985] 2 S.C.R. 150 at p. 156

Robichaud, supra, at pp. 89-90

Re Blainey and Ontario Hockey Association, supra, at p. 746:

"Indeed, it is somewhat of an anomaly to find in a statute designed to prohibit
discrimination a provision which specifically permits it.”

Even if 5.9(a) of the Code were restricted to precluding complaints relating solely to

mandatory retirement at age 65 and older. it is submitted that mandatory retirement itsclf

constitutes discrimination on the basis of age contrary to s.15(1) of the Charter. In this

connection, both courts and commentators have consistently recognized that mandatory retirement

provisions constitute age-based discrimination.
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O’Malley v. Simpsons-Sears Ltd., supra, at p. 547;

"If it does, in fact, cause discrimination; if its effect is to impose on one person or group
of persons obligations, penalties, or restrictive conditions not imposed on other members of
the community, it is discriminatory.

This court in Ontario Human Rights Commission 2t al. v, Borough of Etobicoke ...
found mandatory retirement provisions agreed upon in the collective agreement discri-
minatory, even though ‘there was no evidence to indicate that the motives of the
employer were other than honest and in good faith’ . . . "

Ontario Human Rights Commission v. Borough of Etobicoke, [1982] 1 S.C.R. 202
Re Mclntire and University of Manitoba (1981), 119 DI.R. (3d) 352 (Man.C.A)
Craton v. Winnipeg School Division, supra
Re OECTA and Essex County Roman Catholic School Board (1987), 36 D.L.R. (4th) 115
(Ont. Div. Ct), per Craig J. at p- 121
Sheldrick v. The Queen (1986), 25 D.LR. (4th} 721 at pp.727-28 (F.CT.D)
Walter S. Tarnopolsky, "Limitations on Equality Rights", in de Mestrai et al ed., The
Limitation of Homan Rights in Comparative Constitutional Law (1987), pp.325-349
at p.347
Parliamentary Committee on Equality Rights, Equality for All, at p. 21
Human Rights and Aging in Canada, Second Report of the Standing Committee on Human
Rights to Parliament, at pp. 35.38.
94. It is respectfully submitted that, because section 9(a) overtly denies protection of the Human
Rights Code on the basis of age, and because age is a prohibited ground of discrimination under
5.15(1) of the Charter, the “similarly sitcated” test has no application, for the reasons set out in
paragraphs 85-86 above. In any event, it is submitted that, even if the similarly situated test were
applicable, persons aged 65 and over are similarly situated to those under that age, having regard
to the purpose of human rights legislation, namely, the protection and enhancement of the right
of individua*. * e treated on the basis of their individual ability or merit, free from discrimination.
Further, the evidence demonstrates that age 65 does not accurately divide those individuals who
are able to work, and whose economic circumstances dictate a continuing need to work, from those
who are not able to work, or do not have to work. As 2 result, it cannot be said that those aged
65 or over are not similarly situated to those under age 65,

Re OECTA and Essex County Roman Catholic School Board, supra, per Craig J. at Pp-
20-21

95.  As set out in paragraph 87 above, it is submitted that, once is established that s.9(a)
adversely affects persons aged 65 and over on the basis of the €numerated ground of age, it is not
necessaty for the applicants to further demonstrate that such treatment is unreasonable and unfair
in order to make out a violation of s.15, Rather, the burden of proof shifts to the respondents
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to justify the limitation under s.1. In any event, it is respectiully submitted that 5.9(a) of the Code
constitutes unreasonable and unfair discrimination against persons over age 65, for the following
reasons, which are more fully discussed in paragraphs 112 to 130 below:

(a) the failure to afford individuals aged 65 or over the protection of the Code against
employment discrimination is unwarranted in the absence of any evidence that such
individuals cannot perform in employment;

(b) section 9(a) of the Code prohibits employees from complaining about any form of
employment discrimination, including hiring, demotion, transfer or salary reduction, even
though its stated objective was solely to permit mandatory retirement;

(¢)  with respect to mandatory retirement itself, there are severe effects resulting from
mandatory retirement which outweigh any alleged benefit which may be associated with
its continuation. Mandatory retirement arbitrarily removes an individua! from his or
her active worklife, and source of revenue, regardless of his or her actual mental and
physical capacity, financial wherewithal, years of employment in the workforce, or
individual preferences, despite the fact that the continued opporturity to work is for
many individuals a symbol of worth and achievement, and a source of social status,
prestige, and meaningful social contact.

(d} On the evidence. there is no basis for denying to a segment of the population, i.c.,
those individuals aged 65 and over. the protection of legislatior. which is of fundamental
importance in the area of employment discrimination, particularly since the objectives
allegedly served by s.9(a) of the Code could be attained through aiternative measures,
which do not have such severe effects on individuals.

Thus, whichever 1est is applied, section 9(a) constitutes discrimination under section 15(1).

(iif) The Interpretation of Section 1 of the Charter

(a) General Considerations
96.  As the Supreme Court of Canada has repeatedly emphasized, restrictions or limitations on
the exercise of the rights and freedoms guaranteed by the Charter should be permitted only where
the respondents have met the onus of satisfying the justificatory criteria specified in 5.1 of the
Charter. In determining whether a particular limitation meets the requirements of s.1, a court
must be guided by the values and principles essential to a free and democratic society, and must
conduct its inquiry in light of a commitment to uphold the rights and freedoms guaranteed by the
Charter.

R. v. Oakes, supra, at pp. 135-137
R. v. Edwards Books, [1986] 2 S.C,R. 713
Singh v. Minister of Employment and immigration {1985) 1 S.C.R. 177
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are of pressing and substantial importance, and second, that the means chosen to attain those
objectives are proportional or appropriate. As the Supreme Court of Canada has stated in both
the Oakes and the Edwards Books cases, the proportionality requirement has three aspects:

(@) the limiting measure must be carefully designed, or rationally connected, 1o the
objective, and cannot be arbitrary, unfair or based op irrational considerations;

(b)  the limiting measure must impair the right in question as little as possible; and

(c) the effects of the limiting measure must not so severely trench on individual or group
rights that the legislative objective, albeijt important, is nevertheless outweighed by the
abridgement of rights.

R. v. Cukes, supra, at PP. 138-140
R. v. Edwards Books, Supra, at pp. 768-69

2 person is seeking 10 uphold a limitation on a guaranteed right under section 1.” Rather, in
conducting its inquiry under s.1 of the Charter, the court must determine whether the evidence,
including social science Or economic evidence, demonstrates that the challenged legislation satisfies
the requi-~  _nts of 5.1 of the Charter, including the three-tiered proportionality test,

Reasons for Judgment, Ontario Court of Appeal, pp. 13840
R. v. Oakes, Supra, at p. 138

99. Itis respectfully submitted that, with respect to both aspects of the inquiry uader s.1 of the
Charter, purely utilitarian considerations, such as economic cost and administrative inconvenience
or adjustments, cannot give rise 10 justification under s.1. given the importance of the rights and
freedoms guaranteed by the Charter. Moreover, the mere fact that transitional adjustments may
result from the vindication of constitutionally guaranteed rights and freedoms does not justify the
continued deprivation of Charfer rights and freedoms.

Singh v. Minister of Employment and Immigration, supra, at Pp- 218-19
R. v. Oakes, supm

=y

L B

Py

ti )

1}



.44 -

Harrison v. University of British Columbia {1989). 49 D.L.R. (4th} 687 (B.C.C.A.) at p. 705
R. v. Bryant {1985), 48 O.R. (2d) 732 (Ont.C.A) per Blair J.A_ at p. 748

(b i inption Subject to 28 tan Review?

100. The Court of Appeal rejected the submission that age should be protected by or subject to
a jesser standard of scrutiny or review than other enumerated heads under 5.15(1). As the Court
of Appeal held, there is "aothing in the text of 5.15(1) that warrants 2 difference in the degree of
protection accorded to any of the rights guaranteed under that section.” As a result, it is submitted
that there is no basis in the Charter for applying a lower standard of scrutiny to the review of
discrimination based on age than to the review of other enumerated grounds of discrimination.
Rather, the specification of age as an enumerated ground of discrimination in the Charter:

(a) makes Canada unique, in that it is the first jurisdiction to specifically protect indivi-

duals against age discrimination in a constitutional document: and

(b) marks a clear departure from the US. Bill of Rights, and a rejection of the U.S.
Supreme Court's decision in Murgia to effectively deny any constitutional protection
10 age-based discrimination by subjecting it to minimal scrutiny.

Re Blainey and Ontario Hockey Association, supra, at pp.742-746
Attorney-General of Ontario. Equality Rights Background Paper, supra. p. 30
Finkelstein, supra, at p. 192

101. 1t is submitted. as the Court of Appeal itself held, that any attempt to incorporate the
U.S. Supreme Court’s approach to determining which classifications are to be subject to strict
scruting would fail to have regard to the significant differences between the Fourteenth
Amenrd~=nt of the U.S. Constitution and s.15(1) of the Charter, in their language, structure and
underlying rationale. Thus, as pointed out in paragraphs 83-84 above, both the open-ended
language of the Fourteenth Amendment and its historical underpinnings have dictated the U.S.
Supreme Court’s approach in determining the level of scrutiny for classifications such as
illegitimacy, mental or physical disability, sex or age. In contrast. by specifically enumerating
prohibited grounds of discrimination in section 15(1) itself, the Charter makes it clear that legisla-
tive or governmental classifications based on such grounds are not only per se discriminatory, but
must meet the justificatory criteria under s.1. In this respect, the Supreme Court of Canada has
cautioned against importing U.S. jurisprudence in interpreling our own Charter.

Hunter v. Southam, supra, at p. 161
Re B.C. Motor Vehicle Act [1985] 2 S.C.R. 486. at p. 498
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The Right Honourable Brian Dickson, P.C., "Address to Mid-Winter Meeting of Canadian

Bar Association®, (1986) at p.13:

"... we must be alert. in selecting from [American] jurisprudence to the many fundamental
differences between the American Constitution and values and our own Constitution and
values.”

The Right Honourable Brian Dickson, P.C., “Address to the Princeton Alumnj Association”,

(1985) at pp.19-24

102. It was the position of the respondents below that age-based discrimination shouid be subject

to a minimal or lesser standard of review, on the basis that (i) it is not motivated by feelings of

hostility; or (ii) all persons experience the aging process, or (iiiy age provides a more accurate

measure of ability than some of the other enumerated grounds in 5.15(1). In this respect, the

submissions of the appellants are as follows:

®

®

(c)

as the historical record before this Court discloses, there has, in fact, been a history
of prejudice against older individuals, of which mandatory retirement is itself a prime
iltustration. Moreover, whether or not age discrimination is different race discrimina-
tion in its degree of hostility, to suggest that it should be subject to a lesser standard
of review misconstrues the purpose of the protection afforded by 5.15(1), namely, 1o
counteract stereotypical assumptions about the enumerated groups which act as artificial
or arbitrary barriers to equal opportunity and individual development. Indeed, in
Canada, the definition of discrimination accepted by our courts no longer requires that
the hostility or animus be directed against a particular group, but rather recognizes the
adverse effect of discriminatory treatment.

the fact that we all experience the aging process is not a safeguard which prevents
discriminatory acts by the majority. The prospect that current decision makers may
someday be 65 and older is no guarantee against their acting in 2 discriminatory fashion
against older individuals today, or against their acting on the basis of negative
<*~-eotypes. In this respect, discrimination against the elderly may appear, from the
perspective of those imposing it, to be of more limited duration than from the
perspective of those who experience it. Like racial and sexual discrimination, age
discrimination segregates on the basis of a characteristic which the individual has
neither chosen nor has power to change.

Tribe, American Constitutional Law, p.1077, n.3, and p-1081, n.14

with respect to the suggestion that a lesser degree of judicial scrutiny is warranted,
because age provides a more accurate measure of ability than some of the other
enumerated grounds, it is submitted that this cannot be the case: there are, in fact,
statistical generalizations which may be made between particular abilities and certain
other enumerated grounds, but no one would suggest that this also calls for a lesser
standard of review. For example, although there are generalizations which might be
made about physical strength and sex, no one would suggest that sex-based discrimina-
tion should be viewed less suspiciously than any other form of discrimination. Indeed,
it is precisely because such gencralizations have led to stereotypical assumptions

.3 3 8 _>»

-,
-

N .
e

o

3

[

3

=

3

o

(3

3

t.' o

MR N

[



T

unrelated 1o any particular individual’s ability that these particuiar grounds, including
age and sex, have been specifically enumerated.

Los Angeles Department of Water and Parks v. Manhart, (1978), 436 U.S. 702
at p.708:

“The statute’s focus on the individual is unambiguous. It precludes treatment of
individuals as simply components of 2 ... sexual class, If height is required for a job,
2 tall woman may not be refused employment merely because, on the average, women
are 100 short. Even a true generalization about the class is an insufficient reason for
disqualifying an individual to whom the generalization does not apply.”

(c) Restricting the Consideration of Section 9(a) to Mapdatory Retirement in the
University Context

103. It is respectfully submitted that the majority of the Court of Appeal erred by restricting its
consideration as to whether 5.9(a) of the Code could be justified under s.1 of the Charter to (a)
mandatory retirement and (b) to persons employed as university faculty or fibrarians. In this
respect, it is submitted that the majority erred in failing to consider whether, according to its terms,
s.9(a) of the Ontario Code can be justified under s.1.

104. It is submitted that, since the objectives advanced in defence of 5.9(a) are related solely 0
mandatory retirement, the majority erred in failing to consider whether a provision barring access
to the Code in respect of all forms of age-based employment discrimination could be justified.
As set out in paragraphs 117 and 120 below, it is the submission of the appellants that 5.9(a) of
the Code is overbroad in nature and design. and as a result cannot be justified under s.1 of the
Charter.

105. Furtker. it is respectfully submitted that, even if 5.9(a) related solely to mandatory retirement,
the majority of the Court of Appeal erred in restricting its inquiry under s.1 of the Charter to
whether mandatory retirement of university faculty and librarians could be justified, given that
s-9(a) applies to all employees in a variety of industries or occupations, and is not restricted to the
university context: see paragraphs 118 and 121 below.

106. It is submitied that, where a particular statutory provision, on its face, violates rights or
freedoms guaranteed by the Charter, a court is obliged to examine the provision in accordance
with iis language, purport, and actual scope. Thus, in determining whether or not & particular
legislative measure meets the requirements of 5.1, a court is required to assess the particular
balance struck by the legislature as embodicd in the legislative measure before it. The court is
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not entitled to assess the constitutional validity of the provision before it by rewriting the legislative
measure in question, by filling in legislative lacunae, or by establishing qualifications which the
Legislature itself has not included.

Dissenting reasons of Mr. Justice Blair, Case on Appeal, Vo, A, pp- 153-66, at p. 156:
"The conclusions that 1 have reached make it unnecessary to review the voluminous evidence

no such provisions. Can this court, nevertheless, repair this deficiency in the Code and apply
it as if it contained provisions which might justify overriding a Charter protection in this
case? In my opinion, it cannot.

Hunter v. Southam, supra, at p. 154 and pp. 168-69;

"At the outset it is important to note that the issue in this appeal concerns the constitutional
validity of a statute authorizing a search and seizure. It does not concern the teasonableness

"In the present case, the overt inconsistency with 5.8 maaifested by the lack of a neutral and
detached arbiter renders the appellants’ submissions on reading in appropriate standards for
issuiz, . warrant putely academic. Even is this were not the case, however, I would be
disinclined to give effect to these submissions. While the courts are guardians of the
constitution and of individual’s rights under it, it is the Legisiature
legislation that embodies appropriate safeguards to comply with the Constitution
requirements. 1t should not fall to the courts to fill in the details that wiil render legislative
lacunae constitutional (pp. 168-9),

R. v. Oakes, supra

R. v. Smith, [1987) 1045, per Lamer J. at pp. 1080-82

R.v. Morganthaler, [1988} 1 S.C.R. 30 at p. 74

Rocket v. The Royal College of Dental Surgeons (1988), 49 D.L.R. (4th) 641 at pp. 648-49
R. v. Oakes (1983), 145 D.LR. (3d) 123 (Ont. CA ) at Pp- 148-49:

"The presumption created by 58 is in the nature of a mandatory presumption. Its
constitutional validity must be determined by an analysis of the presumption divorced from
the facts of the particular case.”

R. v. Noble (1984), 14 D.LR. (4th) 216 (Ont. CA) at pp. 23839
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107. In this connection, as Mr. Justice Blair held in his dissenting judgment in the Court of
Appeal, a distinction may be made between provisions such as 9(a) of the Code, which overtly and
on their face infringe rights and freedoms guaranteed by the Charter, and provisions which confer
a discretion on public decision-makers which, while not cn their face overtly inconsistent with the
requirements of the Charter, nevertheless can in certain circumstances give rise to unconstitutional
results or conduct. In the latter circumstances, it is not the legislative measure itself which
infringes the Charter, but rather the conduct of 2 governmental actor acting pursuant to statutory
authority. Whether or not it is possible to read down such a provision so as to authorize only that
conduct which is coansistent with the requirements of the Charter, it is not possible to do so in
respect of 5.9(a) of the Code which, on its face, overtly discriminates against all individuals aged
65 and over contrary to 5.15(1) of the Charter, and is simply not capable of being read down.

108, As a rosuls, In deccrmining thic constitutional vatidity of a chaficaged provision. such as s.5¢a).
&id 1 parbicular. whether it can be justified under 5.1, a court cannoi. as the majority of the Court
of Appeal did, apply 5.1 to s.9(a) as if s.9(a) applied only o the facts or applicants before it.
Rather, as 3.52(1) of the Constitution Act makes cicar, it is the constitutionality of the law which
is in question. Thus, in the context of 5.9(a) of the Code, the issuc under 5.1 of the Charter is
whether 5.9(a) as drafted can be justified, i.e. whether it is a justified breach of 5.15(1) to prevent
individuals aged 65 and over from complaining to the Human Rights Commission about any form
of age discrimination in employment. By considering 5.9(a) of the Code only insofar as it relates
to mandatory retirement of university faculty and librarians, the majority of the Court of Appeal
effectivciy .cwrote 5.9(a), by reading it as if it did not on its face apply to all employees, and to
all forms of age discrimination. In so doing, the majority changed the ambit of the provision

enacted by the Legisiature.

109. It is submitted that, if accepted, the approach adopted by the majority of the Court of
Appeal would require the courts to determine, with respect to every statutory provision of general
application, whether or not it could be justified under s.1 of the Charter on a case-by-case basis.
Such an approach could result in a statutory provision, overtly inconsistent with rights and
freedoms guaranteed by the Charter, being found constitutional in some cases, but unconstitutional
in others. In the case of s.9(a), mandatory retirement could be justified for some groups of
employees, but not others. However, this is a poiicy decision to be determined by the Legistature

23



. 49 -

and not by the courts. Moreover, the determination made by the Legislature was to enact a
provision of general application, precluding complaints by all employees aged 65 or over against
all forms of age discrimination in employment.

R. v. Oakes, supra, (Ont. CA.) at pp. 148-49:

"Parliament has made 10 distinction based upon the quantity of drugs possesses, and I do not
think that we are entitled to re-write the statute ... Since, however, Parliament has not
addressed that issue, I do not think the courts should undertake to re-write the statute by
applying it on a ‘case by case’ basis even if we were entitled 1o do, and I think we are not.”

110. In this connection, it is submitted that the approach adopted by the majority of the Court
of Appeal in the instant case conflicts with the approach which it followed jn R. v. Qakes, supra,
and in Re Blainey and The Ontario Hockey Association, supra. In Oakes, the Court of Appeal
specificaily held that "consiitutional validity must be determined by an analysis of the presumption
[created by 5.8 of the Narcotics Control Act] divorced from the facts of the particular case”. in
Blainey, the Court of Appeal inquired into whether the blanket prohibition on complaints about
sex discrimination in sport could be justified, not as if it applied only to the applicant Blaincy, or
to hockey in particular, but rather, to athletic activity, as the statute provided. Further, it is to be
noted that the approach taken by the majority of the Court of Appeal in the instant case differs
from that taken by the British Columbia Court of Appeal, which considered the provisions of the
British Columbia Human Rights Code in the context, not merely of universities, but of socicty
generally,
Re Blainey and The Ontario Hockey Association, supra

R. v. Oakes, supra
liarrison v. The University of British Columbia, suprs

111, As 2 result, it is submitied that, in determining whether s.9(a) of the Code can be justified
under s.1 of the Charter, a court cannot apply the justificatory criteria under s.1 to 5.9(a) as if
5.9(a) applied only to mandatory retirement of university faculty and librarians. Section 1. including
the three-tiered proportionality test, must be applied 10 the law or provisicn which has been found
to be inconsistent with rights and freedoms guaranteed by the Charter, and not to the particular
facts or applicants before the court, since as noted above, it is the constitutionality of the law. and
not the facts, which is in issue. Thus, in the specific context of $.9(a), the issue under s.1 is
whether the removal of the rights of all individuals aged 65 and over to complain about age
discrimination in employment can be justified.
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{iv) fications vanced by the Respondents under Secti of the Charter
rning Section 9(a) of the Human Rights Code

112. The justifications advanced by the respondents in respect of 5s.9(a) relate solely to mandatory
reticement. Below, the appellants set out their submission that the objectives advanced by the
respondents do not meet the requirements for establishing justification under 5.1 of the Charter.

(a) Is There a Pressing and Substantial Objective?

113. It is respectfully submitted that the respondents’ objective of avoiding a reduction of
employment opportunities for younger workers, at the expense of older workers, is itself inherently
discriminatory, and inconsistent with the values and principles essential to a free and democratic
society, which, according to Chief Jjustice Dickson in the Oakes case, include "respect for the
inherent dignity of the human person” and "commitment to social justice and equality”. The
objective of forcibly retiring older workers, in order to make way for younger workers, denies the
inherent dignity of individuals aged 65 and over, for it assumes that the continued employment
of some individuals is less important to those individuals, and of less value to society at large, than
is the employment of other individuals, solely on the basis of age. This cannot constitute a
pressing and substantial objective under the Charter. In any event, the evidence set out in
paragraphs 16 to 22 above establishes not only that there would be no substantial or significant
increase in unemployment if mandatory retirement were abolished, but also that retention of
mandatory retirement does not reduce unemployment; instead, at most it merely redistributes
unevMyment from younger to older workers.

114. With respect to the pension-related objective, it is submitted that, as noted in paragraphs
23 to 24 above, the evidence simply does not establish any pressing and substantial concern relating
to the maintenance or the integrity of pension plans in the event that mandatory retirement at age
65 were abolished. Indeed, the majority of the Court of Appeal accepted that the financial
stability and the financial security which pension plans provide would not be affected if mandatory
retirement were abolished. The majority found only that there would be some "administrative
costs”, and the evidence establishes that any required adjustments couid easily be made. In any
¢vent, as submitted in paragraph 99 above, avoidance of administrative costs or transitional

adjustments cannot constitute a pressing and substantial concern under 5.1 of the Charter.
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115. Similarly, with respect to concerns relating to specific personnel policies (eg., deferred
compensation, dismissals for cause, evaluation and planning), it is submitted that such matters
relate solely 1o considerations of administrative convenience, which cannot be regarded as
sufficiently pressing ot substantial to be relied upon as justification under s.1 of the Charter. In
any event, the evidence does not establish any pressing and substantial concern relating to
personnel policies in the event that mandatory retirement were abolished: see paragraphs 25 to
31 above.

Atcheson anc;8$ullivaa, "passage to Retirement; Age Discrimination and the Charter”, supra,

at p. 278:

~Administrative arguments have also becn used to justify upper age limits. It is stated that
mandatory retirement facilitates human resource planning on the part of organizations.
While this is true, it is also a fact that companies can and do operate very successfully
without mandatory retirement.”

(b) s Section 9(a) Carefully Designed to Advance Pressing and Substantial Governmental
Objectives?

116. It is submitted that, even if any of the objectives advanced in support of s9(a) were

sufficiently pressing and substantial to warrant overriding constitutionally protected rights and

freedoms, 5.9(a) of the Code is not carefully designed to meet such objectives, nor s it rationally

connected io those objectives. Moreover, $.9(a) is by its very iZrms arbitrary and unfair.

117. As noted in paragraph 104 above, it is the submission of the appeliants that s.9(a) is
overbroad in its very nature and design, and therefore cannot meet the proportionality
requirements of s.1 of the Charter. In this regard, it is submitted that, since the only objectives
advanced in support of s.9(a) relate to mandatory retirement, there can be no reason whatsoever
for denying to individuals aged &5 or over the right to complain about all forms of age-based
employment discrimination in employment. Section 9(a) is rot restricted to denying to individuals
aged 65 and over the right 10 complain that mandatory retirement amounts to age discrimination
in employment; rather, it prevents them from complaining about any employment term Of policy
which discriminates on the basis of age. Thus. individuals aged 65 and over cannot complain about
an age-based reduction in hours ~f work or wages, age-based denials of performance bonuses,
promotions, overtime Of vacation opportunities, or age-based demotions, transfers or lay-offs.

Indeed, no explanation whatsoever has been offered as to why a provision barring access to the
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In the view that I rake of 5.19(2), it is unnecessary to determipe whether a sufficiently
significant government interest is disclosed in the section, Assuming a legitimate
constitutional purpose s disclosed, in My opinion the means chosen are

As I read the record, there was no effort to justify the broad scope of s.19(2) as being a
Teasanable limit on the right to €quality. In my opinion, 5.19(2) is an unreasonable limit on

is somewhat of an anomaly to find in a statute designed to prohibit discrimination a Provision
which specifically permits it.*
Harrison v, University of British Columbia, supra, at P. 704

Re Soatham Inc. and The Queen (No. 1) (1983), 41 O.R. (2d) 113 (Ont. C.A)atp. 134
Re Information Retajlers Association and Metropolitan Toronto (1985), 22 D.LR. (4th) 161

(Ont. CA.), at p. 180.85

Re B.C. Motor Vehicles Act, supra, at p. 521

R. v. Oakes, Supra, at pp. 141-42

R. v. Smith, supra, a pp. 1080-81

Brossard v. Commission Des Droits De La Personge Du Quebec, unreported, Supreme

(@)

Court of Canada, November 10, 1988, pp. 37.40

5.%(a) does not differentiate between industries, or OtCupations, in establishing age 65
3 an appropriate age for retirement.  While there may be certain jobs for which
mandatory retirement can be justified, on the ground that it is a reasonable and bona
fide occupation qualification, s.9(a) permits mandatory retirement in many industries
where age is clearly not a bona fide occupational qualification;

Y
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(b) the denial of protection against employment discrimination to employees aged 65 or
over applies whether or not there is an adequate pension plan, or indeed any pension
plan at the particular workplace, whether or not the integrity of the existing pension
plan would be affected if employees did not retire at age 65, and whether or not the
employer intends to or does replace retired employees with younger workers. In short,
5.9(a) permits discrimination against older workers even where retired employees are
not replaced by younger emplcyees, and where the pension plan is not affected in any
way.

Re Blainey and Ontario Hockey Association, supra, at pp. 744.745
R. v. Edwards Books, supra, at p. 770

"The requirement of rational connection calls for an assessment of how well the
legislative garment has been tailored to suit its purpose”.

119. Section 9(a) amounts to discrimination against a group of individuals simply because its
members possess a characteristic over which they have no control, and regardless of ineir individ-
ual skill or ability. The respondents do not dispute, nor could they on the basis of the evidence
before this Court, that chronological age is an unsatisfactory and inaccurate measure of any one
individual sixty-five year old employee’s productivity or performance. There is no trait or attribute
inherent in reaching age 65 which supports the removal of protection against age-based
employment discrimination, or the singling out of individuals for termination of employment at that
age, in order to meet the stated objectives of s.9(a). Indeed, by singling out one group for adverse
treatmen® - ~ .y on the basis of age, mandatory retirement cannot be said to be fair, because it
effectively robs those subject to it of their dignity, undermines the attainment of social justice, and
denies older workers the right to participate effectively in society.

Stoffman v. Vancouver General Hospital (1988), 49 D.L.R. (4th) 727 (B.C.C.A) at p. 735

Harrison v. University of British Columbia, supra, at p. 704

George W. Adams, "Bell Canada and the Oider Worker: Who Will Review the Judges?”
(1974), 12 Osgoode Hall L.J. 389 at p.391-392

() Daoes ion 9 mpair the Risht to Equality as Little as Possible?

120. It is submitted that the majority of the Court of Appeal erred in failing to consider whether
there were reasonable alternative legislative measures, other than a blanket prohibition against

complaints by persons aged 65 and over respecting all forms of age discrimination in employment.

P
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In this respect, it is submitted that, even if the objectives advanced by the respondents do
constitute pressing and substantial governmental concerns, $.9(a) is not the least restrictive means
of accomplishing those objectives, since employees aged 65 and over are denied protection against
all forms of age-based employment discrimination, and not just mandatory retirement: see also
paragraph 117 above, and cases cited therein.

Dissenting Reasons of Mr. Justice Blair, Case on Appeal, p. 166:

"Section 9(a), in my opinion, does not satisfy the third requirement of the Oakes test that
the measure adopted "should impair ‘as little as possible’ the right or freedom in question”
as Dickson J. said at p. 227 D.L.R., p. 139 S.CR. Section 9(a) does not merely limit or
restrict the appellants’ Charter right under s.15(1). It eliminates it because, under the Code,
no protection against age discrimination in employment is provided after the age of 65. The
absence of any qualification to the complete denial of the Charter right, to which I referred
above, results in the failure of 5.9(a) to meet the Oakes test.

121. Further, even assuming the concerns relied upon by the respondents to justify mandatory
retirement were pressing and substantial, there would be no difficulty. as demonstrated by
legislation in other jurisdictions, in designing a legislative provision which would permit mandatory
retirement only in those workplaces where, for example, it was required to preserve the integrity
of existing pension plans, or was implemented in order to hire younger employees, without making
s.9(a) applicable in every workplace and to all employees, regardless of the circumstances: see also
the submissions contained in paragraph 118 above. In this respect, it should be noted that the
effect of finding 5.9(a) to be unconstitutional would not be to abolish mandatory retircment. but
rather .id simply allow individuals aged 65 or over to complain to the Human Rights
Commission that their mandatory retirement coastituted age discrimination in employment, contrary
10 5.4 of the Code. It would still be open 10 an employer to establish before the Commission, as
it now can do in the case of mandatory retitcment under age 65, that age is a "reasonable and
bona fide qualification” under 5.23(b) of the Code.

Re Blainey and The Ontario Hockey Association, supra, at pp. 744-45

Canadian Human Rights Act, S.C. 1986-77, C. 33, as amended, s.10 and 5.14(c)

Human Rights Act, R.S.N.B. 1973, C.H-11, as amended, s.3(1) and s.3(6)

Individua) Rights’ Protection Act, R.S.A. 1980, C.I-2, as amended, s.7(1) and s.11

Age Discrimination in Employment Amendments of 1986, 99th Congress of the United
States of America, Second Session

122. In any event, in light of the evidence as summarized in paragraphs 12 to 33 above. the
respondents have failed to demonstrate that mandatory retirement is require< in order to attain the

various objectives which it allegedly serves. In this respect, the evidence discloses that the
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assertion by the respondents that, if mandatory retirement were abolished, there would be an
increase in unemployment, i5 not supported by the evidence: see paragraphs 16 to 22 above.
Further, in terms of pension matters, the evidence is that pension plans do not require mandatory
cetirement in order to provide financial stability and security for employees: see paragraphs 23 to
24 above. Moreover, contrary 10 the position of the respondents, the evidence is that the abolition
of mandatory retirement would not have a significant adverse effect in the area of personnel
policies, including deferred compensation, dismissals, evaluation and monitoring, or planning
considerations, and in any event, these concerns involve matters only of administrative
inconvenience or cost: see paragraphs 25 to 31 above.
Harrison v. University of British Columbia, supra, at pp. 700-702

123. This evidence is confirmed by the experience in other jurisdictions and workplaces where
there is no mandatory retirement. Further, studies by the Canadian Senate, and the U.S. Congress,
have concluded that the objectives which the respondents assert as pressing and substantial can be
attained without mandatory retirment. (Retirement Without Tears, in Krashinsky Affidavit, Case
on Appeal, Vol. 6, Tab 3, Exhibit D: and Mandatory Retirement: The Social and Human Costs
of Enforced Idleness, in Agarwal Cross-Examination, Case on Appeal, Vol. 7A, Tab A, Exhibit 1).
Given that mandatory retirement has been abolished in other jurisdictions, including jurisdictions
in Canada and in the United States, without any evidence of adverse consequences on the employ-
ment, pension or personnel policy objectives advanced in these proceedings by the respondents, it
is respectfully submitted that any pressing, substantial or legitimate governmental objectives could
be served without singling out individuals aged 65 and over for adverse treatment. In short, it is
submitted that the respondents have failed to meet the onus of demonstrating that there are no
reasonable alternatives to mandatory retirement. Indeed, it is submitted that even if the onus was
on the appellants under s.1, that onus has been met on the basis of the evidence before this
Court.

124. Further, it is submitted that the majority of the Court of Appeal erred in reaching its
conclusion that s.9(a) impairs the right to freedom [rom discrimination as little as possible for the
following reasons:

(a) the majority of the Court of Appeal entirely failed to apply the "minimal impairment”

branch of the proportionality test, since it inquired only into whether age 65, a8
opposed to some later age, was the appropriate age for retirement, rather than asking

-
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itself whether mandatory retirement was required at all in order to obtain the
abjectives advanced in support of 5.9(a) by the respondents;

the majority of the Court of Appeal erred in holding that provisions which have been
found to constitute age discrimination contrary to s.15(1) do not have to be tuned with
great precision. While in Edwards the Supreme Court of Canada held that a
Legislature is entitled to some measure of deference in drawing distinctions when
regulating business, the Court has been careful to note that such deference is
permissible only where the distinction is not in and of itself offensive to constitutional
provisions, purposes or values. However, it is submitted that judicial deference to
legislative line-drawing on the basis of age is not warranted, since such distinctions are
in and of themselves contrary 1o 5.15(1) of the Charter and are based upon grounds
of discrimination specifically enumerated therein. Just as judicial deference would not
be appropriate in cases of race, religion or sex, overtly discriminatoty provisions based
upon the enumerated ground of age should not be countenanced by the judiciary
unless the reasonableness of the distinction can be demonstrably justified;

Edward Books, supra, per Dickson, C.J. at 781, and per La Forest J. at p. 796 and pp.
804-5

in its reasons, the majority of the Court of Appeal held that "it is not unreasonable
for the Legislature to proceed slowly in changing the age for mandatory retirement”
(p. 152). It is submitted that while, as this Court held in Edwards, the Legislature may
in regulating industry or business undertake its reforms on a step-by-step basis, this
cannot apply where the regulatory classification has itself been found to “impinge on
the values and provisions of the Charter” because it constitutes discrimination contrary
to 8.15(1) of the Charter. Indeed, in holding that in certain circumstunces the
Legislature can proceed "one step at a time”, the Court in Edwards relied upon the
principles established by the U.S. Supreme Court in Williamson v. Lee Optical, (1955),
348 U.S. 483 which concerned legislative classifications to which the deferential
"minimal scrutiny” standard of review is applicable under the Fourteenth Amendment.
. .wever, the requirements of s.1 of the Charter are more stringent than the
deferential "minimal scrutiny” standard of review, It is submitted that, particularly in
respect of prohibited grounds of discrimination specifically enumerated in s.15(1),
including race, sex, or age, discriminatory provisions cannot be justified on a "step-by-
step” basis, and that deference to legislative decision-making is inappropriate. In this
respect, the U.S. Supreme Court has never suggested that the Legislature can proceed
“one step at a time” in the case of classifications which are subject to "strict® or even
“intermediate” scrutiny under the Fourteenth Amendment:

Edward Books, supra, per Dickson CJ. at p. 772

the majority of the Court of Appeal erred in relying upon any general correlation
between age and declining ability. Even if there is some general relationship between
aging and ability, this "does not mean that most people reaching age 65 ... are unable
to perform their duties®, as the majority of the Court of Appeal jtself found.
Moreover, the very purpose of 5.15(1) is to guarantee that individuals are treated on
the basis of their own abilities and merits, and not on the basis of stercotypical
assumptions or generalizations based upon membership in an enumerated or protected
group;
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The Governors of the University of Alberta v. Dickason et al, unreported, October 13,
1988, Alberta Queen's Bench at p- 48

"The evidence of Dr. Schaie indicates that there is a decline in the mental abilities of
more people the older the age group is after the Plateau has been reached in the 50’
and early 60’s. The University statistics suggest this may start in the 50’s. For the
most part, it did not seem to me that this is disputed. It js equaily true that those who
do change do so in different ways, at different rates and at different times, not alf
related to cognitive functions. The evidence did not satisfy the Board these changes
materially affect the ability of the academic staff as a whole to perform their duties as
they approach or reach age 65. | agree.”

Ontario Human Rights Commission v. Borough of Etobicoke, supra, at p. 209:

"We all age chronologically at the same rate, but aging in what has been termed the
functional sense proceeds at widely varying rates and is largely unpredictable. In cases
where concern for the employees’ cepacity is largely economic, that is where the
employers’ concern is one of productivity, and the circumstances require no special
skills that may diminish significantly with aging, or involve any unusual dangers to
employees or the public that may be compounded by aging, it may be difficult, if not
impossible, to demonstrate that 2 mandatory retirement at a fixed age, without regard
to individual capacity, may be validly imposed under the Code. In such employment,
as capacity fails, and as such failure becomes evident, individuals may be discharged or
retired for cause”.

(¢} the majority of the Court of Appesl referred 10 the fact that there are other
jurisdictions which have provisions for mandatory retirement. However, the issue under
this branch of the proportionality test is whether there are alternatives to mandatory
retirement. In this respect, the fact that there are jurisdictions both in Canada and
elsewhere where there is no mandatory retirement, and that approximately one-half of
the workforce in Canada is not subject to mandatory retirement, with no evidence of
adverse consequences, demonstrates that reasonable alternatives to mandatory
retirement clearly exist. In this respect, it is 10 be noted that the onus under s.1 lies
ucon the respondents, and not the appellants;

(f)  the majority of the Court of Appeal erred in relying upon a relationship between
continued financing of pension plans, and mandatory retirement at age 65. As noted
in paragraphs 23 to 24 above, the evidence demonstrates that pension financing would
be unaffected by the abolition of mandatory retirement, as is demonstrated by the
experience of other jurisdictions.

Harrison v. University of British Columbia, supra, p. 700 and p- 702

125. Finally, and in the alternative, it is submitted that, even assuming the respondents could
establish that there is no reasonable altetnative o mandatory retirement at some age, the
respondents have entirely failed to demonstrate that the stated objectives of mandatory retirement
could not be attained by imposing mandatory rctirement at a later age, which wouid pcrmit older

~B .2 ._.=Aa
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workers to continue in employment for some time beyond age 65, and thereby impair the rights
guaranteed by 5.15 Jess than is now the case under 5.9(a) of the Code.
Stoffman v. Vancouver General Hospital, supra, at Pp- 735-36

(d) the O vanced to S ion_9(a rtional to the Adverse
Effects on_the {ndividuals Affected?
126. It is respectfully submitted that the majority of the Court of Appeal erred in failing to
consider the evidence respecting the adverse effect of mandatory retirement on all individuals aged
65 and older. In this respect, it is submitted that the majority erred in inquiring into the negative
effect of mandatory retirement solely in connection with university faculty, notwithstanding that
s.9(a) applies to all employees in Ontario.

127. As set out in paragraph 92 above, the protection afforded by human rights legislation is of
fundamental importance in Canadian society. The denial of protection against all forms of age
discrimination in employment to individuals aged 65 or over has a particularly severe effect in that
it deprives those individuals of 2 benefit which has been recognized by the courts to be of
fundamcntal importance.

128. Further, the effect of mandatory retirement is to arbitrarily remave an individual from his
or her active worklife, regardiess of his or her actual mental and physical capacity, and regardless
of his or her individual preferences. Mandatory retirement not only causes loss of income, but also
deprives individuals of the continued opportunity to work, which for many individuals provides a
symbol of worth and achievement, and a source of social status, prestige, and meaningful social
contacts. © (her, as the evidence set out in paragraph 13 above establishes, mandatory retirement
has a disproportionately harsh financial impact on women.

The Protection of the Aged From Discrimination”, in McDougal, Lassweil and Chen, Human
Rights and World Public Order, Yale University Press, 1980, pp.779-796 at p.781:

"The traumatic impact of the sudden loss of accustomed toles, precipitated by involuntary re-
tirement, is immense and profound. As Rosow has sharply summarized:

‘[TIhe loss of roles excludes the aged from significant social participation and devalues
them. It deprives them of vital functions that underly their sense of worth, their
self-conceptions and self-esteem. In a word, they are depreciated and become
marginal, alienated from the larger society, Whatever their ability, they are judged
invidiously, as if they have little of value to contribute to the world’s work and affairs

The shock of compulsory retirement may be so overwhelming as to generate a lasting state
of anxiety and even depression. The ordinary process of aging aside, the psychosomatic
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condition of the elderly may be brutally and unduly impaired and exacerbated by the shock
of involuntary retirement. Formerly useful skills are consigned to the scrap heap overnight.”

Adams, Bell Canada and the Older Worker, supra, at pp. 392-93:

*Unfortunately today, as in the past, older workers are stereotyped by the assumptions that
they are less productive, they cannot easily be retrained, or that they are inflexibie ... Even
present day public policy evidences this invidious discrimination . . . These unfounded socie-
tal biases place older persons on inadequate fixed incomes . . . [which] in turn forces them
to give up many of the comforts of modem day life at a very inopportune time, and to make
soul-destroying claims upon relatives. Furthermore, for many older people, the loss of
identity associated with compulsory retirement may present a stark social reality. This may
be so if one’s lifc revolves about one’s job, a rcvolution that suddenly and unnaturally stops
at age 66. [T}t is evident that an calightened policy objective for a modern industrial society
should be the [etention of older workers in the work force and not their enforced attrition.”

U.S. House Committee on Aging, Mandatory Retirement: The Social and Human Costs of
Enforced Idleness, 1977, at p.22; (also filed as Exhibit 1 to the Agarwal Cross-Ex-
amination, Case on Appeal, Vol. 7A)

Attorney-General of Ontario, Equality Rights Background Paper, supra, p.305

Agarwal Affidavit, Case on Appeal, Vol. 7, Tab 1, Exhibit C, pp. 16-18

Agarwal Cross-Examination, Case on Appeal, Vol. 7A, Tab 2, Exhibit 2, pp.68-74

129. As a result of mandatory retirement, individuals are deprived of empioyment solely by the
accident of their date of birth, although age is a characteristic over which individuals have no
control, and which bears no necessary relationship to individual ability or merit. Mandatory
retirement also reinforces the societal perception that the old are, and should be, less than full and
equal participants in society. This perception often rests On negative stereotypes concerning aging,
according to which older persons are viewed as playing a decreasingly active role in life, as being
resistant to change, and as having failing mental and physical powers, stereotypes which are
reinforcad hy mandatory retirement itself.

130. In short, even if the respondents could establish that the objectives advanced to support
5.9{a} were pressing and substantial, and that s.9(a) was carefully designed to advance those
objectives in the least restrictive manner, it is submitied that the severity of the economic,
psychological and social effects on individuals who are forced to retire, and who are denied the
protection of the Code, is disproportionate to, and outweighs any benefits to be gained by. the
continued imposition of mandatory retirement.
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131. It is the submission of the appeliants that unjversities are bound by the requirements of the

{b)  universities form part of the administratjve machinery of government, and as such have

(¢) if universities are not bound by the Charter as a resyis of (a) or (b) above, the
relationship between universities and government is such that the activities of
universities should be viewed as being governmental in Rature, and subject to the
requirements of the Charter.

@) Mmmmm‘mw

Legislature which is inconsistent with the Charter will be outside of
res) the enacting body and will be invalid, I follows that any

exercising statutory authority, for example, the Governor in Council or Lieutenant Governor
in Council, ministers, officials, municipalities, school boards, universities, administrative
tribunals and police officers, is also bound by the Charter. Action taken under statutory
authority is valid only if it is within the scope of that authority. Since neither Patliament nor
2 Legislature can jtself Pass a law in breach of the Charter, neither body can authorize
action which would be in breach of the Charter. Thus, the limitations on Statutory authority

which are imposed by the Charter will flow down the chain of Statutory authority and apply

either Parliament or a
the power of {ultra vi
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to regulations, by-laws, orders, decisions, and all other action (whether legislative,
administrative or judicial) which depends for its validity on statutory authority.” [emphasis
added)

R.W.D.S.U. v. Dolphin Delivery, [1986) 2 S.CR. 573 at pp. 598-99 and pp. 603-3

Operation Dismantle v. The Queen, {1985] 1 S.C.R. 441 at pp. 459-60

Re McCutcheon and City of Toronto (1983), 147 DLR. (3d) 193 (OntH.C)

Re Klein and the Law Society of Upper Canada (1985), 16 D.L.R. (4th) 489 (Ont.Div.Ct.)
per Callaghan J. at 528

Eberts, "Sex-Based Discrimination and the Charter”, in Bayefsky and Eberts, Equality Rights
and The Canadian Charter of Rights and Freedoms, Pp-183-229 at 213

if the Charter did not apply to the legislature or government in all jts manifestations, including
those bodies created by, and subordinate to, the Legislature, Further, if bodies established by
statute and exercising public functions were not viewed as falling under the Charter, the

Legislature could effectively circumvent the Charter simply by delegating or granting power to
subordinate bodies to Carry out public functions.

La Forest, "The Canadian Charter of Rights and Freedoms: An Overview" in (1983), 61
Can. Bar. Rev. 19, at p.26:

Re McCutcheon and City of Torento, supra, per Linden, J. at p. 203
134. Courts have consistently held that Canadian universities are Statutory bodies, exercising public
functions, including the regulation of the employment relationship with faculty, and are institutions
imbued with a public aspect or function, flowing directly from statutory authorization. Moreover

35 to 44 above, clearly establishes that universities in general, and the particular universities before
this Court, are the product of legislative initiative, and governmental policy, and carry out an
important public function, As a result, it is submitted that universities are bodies whose actions
are subject to the Charter.
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Paine v. University of Toronto (1982), 34 O.R. (2d) 770 (Ont. CA), at Pp.773-74; reversing
on other grounds Re Paine and University of Toronto (1981), 30 OR (2d) 69
(Ont.Div.Ct)

Re Bennett and Wilfrid Laurier University (1984), 43 O.R. (2d) 123 at p.126 (Ont.Div.Ct.);
affirmed (1984), 48 O.R. (2d) 122 (Ont. CA)

Re Ruiperez and Bosrd of Governors of Lakehead University ( 1983), 41 O.R. (2d) 552

Ont.CA))

Re Gir('oux and The Queen in Right of Ontario (1984), 46 O.R. (2d) 276 (C.A.)

Riddle v. University of Victoria (1979), 95 D.LR. (3d) 193 (B.C.CA), at pp.227-28

King v. University of Saskatchewan [1969] S.C.R. 678 at p. 683

Kane v. Board of Governors of the University of British Columbia, {1981] 1 SCR. 1105

Re Harelkin and University of Regina, [1979) 2 S.CR. 561

resolution of the Board of Governors; at York University a pension plan established by the Board
of Governors; at the University of Guelph & policy and practice established by the Board of

136. 1t is submitted that the Court of Appeal erred in relying upon the absence of a specific
statutory requirement that universities enact mandatory retiremeant provisions. In this regard, it is
submitted that, in order for the Charter to be applicable, it is sufficiens that the action or activity
be undertakea by a statutory authority exercising its statutory POwers in carrying out a public
function, Otherwise, the government would be able 0 avoid the Charter by a wide grant of
discretionary authority to0 a creature of statute, and the purpose of the Charter in resiraining
unconstitutionaf governmental activity would be substantially undermined, If the Charter were not
applicable in such Cases, a public or governmental actor could avoid Charter scrutiny merely by
exercising discretionary powers, although it is precisely in such circumstances that the protection
of the Charter is most fiecessary in order to preserve fundamental rights and freedoms,

-~

-
Sagin

-

g |

31

NS A

.



- 63 -

(a) once it is esiablished that a particular body is exercising statutory powers in order to
carry out public functions, the question of the degree of day-to-day supervision
exercised by the Legislature over those functions cannot be 2 relevant consideration.
Indeed, it is precisely when the degree of supervision over the actions of a subordinate
actor is less fully circumscribed that the possibility of the violation of constitutionally
guaranteed rights and freedoms is most pronounced. This is the case since, in the
absence of specific legislative or regulatory criteria, or day-to-day supervision, the
statutory body is placed in a position where it is ieast inhibited in its ability to interfere
with constitutionally protected rights and freedoms.

(b) while it is in the public interest that universities exercise a degree of autonomy, so as
to ensure that they effectively carry out their public (unctions, this does not derogate
from the fact that universities are constituted by statute, derive their power from a
legislative grant of authority, and fulfill an important public function; and

(c) the recognition by the courts of the relative autonomy of universities has, in fact, not
been regarded as inconsistent with the status of universities as public bodies, subject
to supervision by the Courts as part of the machinery of government. In this
connection, this Court stated in Re Harelkin and University of Regina that "a
university incorporated by statute and subsidized by public funds may in a sense be
regarded as a public service entrusted with the responsibility of ensuring the higher
cducation of a large number of citizens”.

Re Harelkin and University of Regina, supra
Paine v. University of Toronto, supra

(b) piversities as Part of the Administrative Machinery of rament

138. In the Dolphin Delivery decision, the Supreme Court of Canada held that the Charter "was
intended to restrain government action and to protect the individual® and that 532 of the Charter
specifics . actors to whom the Charter will apply, namely, "the legislative, executive and
administrative branchss of government™. It is respecifully submitted that universities, insofar as

they constitute part of the administrative branch of government, are bound by the Charter.

RW.D.S.U. v. Dolphin Delivery, supra

139. In Canada, where unlike the U.S. there is no clear demarcation between the legislative,
executive, and administrative branches of government, it has been left to the courts 10 determine
the boundaries of administrative action through the exercise of their supervisory powers. As Chief
Justice Dickson stated in Martineau v. Matsqui Institution, where an administrative entity forms

part of the "machinery of government”, its decisions and activities will be subject to judicial review.
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Martineau v. Matsqui Institution Disciplinary Board (No.2) [1980) 1 S.C.R. 602 at pp. 616-
17, and pp. 628:

decision-making. The order Mmay go to any public body with power to decide any matter
affecting the rights, interests, property, privileges, or liberty of any person. The basis for the
broad reach of this remedy is the general duty of fairness resting on all public decisi-
on-makers.”

See cases referred to in Paragraph 134 above,

141. The application of administrative law principles to restrain the exercise of decision-making
powers by public badies proceeds from a recognition that, when public institutions, which form part
of the machinery of government, make decisions which affect the rights of individuals, the courts
should intervene to ensure that such decisions are made in accordance with fundamental principies
of fairness. It is submitted that the same considerations which determine whether judicial review
is available apply with equal force in constitutional Jaw, since the Charter is designed to protect
individuals from governmental action which violates fundamental principles reflected in con-
stitutionally guaranteed rights and freedoms. This is not to say that it is necessary, in order to be
bound by the Charter, that a governmental actor must be subject to judicial review; rather, it is
submitted that, at a minimum, those bodies subject to judicial review are ailso subject 1o the Char-
ter, since - orm part of the machinery of government.

Martineau v, Matsqui Institution Disciplinary Board (No. 2), supra

Eberts, "The Equality Provisions of the Canadian Charter of Rights and Freedoms and

Government Institutions”, supra, at p-147 and p.178

Re Chyz and Appraisal Institute of Canada (1985), 13 CR.R. 3 (Sask.Q.B.); rev'd on non-
Charter grounds, 20 C.R.R. 272 (Sask. CA)

breach of internal rules or denial of natural justice, the availability of judicial review involves
merely a matter of choice of remedies, and as a result is not determinative of whether a Pparticular
body is an emznation of government under s. 32 of the Charter. jt is submitted that, where (he
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courts intervene with respect 1o the internal decisions of private bodies, they do so only as a
matter of contract. The traditional prerogative remedies do not lie against private bodies. Rather,
the traditional prerogative remedies are available only against bodies, such as the respondent
universities, which form part of the machinery of government. It is submitted, therefore, that the
same considerations which result in a finding that universities form part of the machinery of
government for administrative law purposes are applicable in determining whether universities are
part of government for the purposes of s. 32 of the Charter.

Reasons for Judgment, Ontario Court of Appeal, p, 114
Martineau v. Matsqui Institution Disciplinary Board, (No. 2), supra

{c) hip of Unjversities to the islative and itive B f
Government

143. In the alternative 1o (a) or {b) above, it is respectfully submitted that the respondent
universities constitute part of government under s.32 of the Charter in light of the nature of the
relationship between universities and the elected or executive branches of government,

Re Blainey and Ontario Hockey Association, supra, at p.738

RW.D.S.U. v. Dolphin Delivery, supra
144. Tt is submitted that universities must be regarded as governmental in character, having regard
to the entire context in which universities operate, including:

(a) their statutory framework, in that they are established by statute; their powers, objects
and governing structure are determined by statute; they are afforded such special
powers as expropriating property and regulating the internal affairs of the university
community; and are given the exclusive statutory authority to grant degrees;

(b) their historical origins and development as part of a public system of post-secondary
education:

(c) their dependence upon public funding, to the extent that they could not survive
without vast infusions of public monies; and

(d) the extent to which government structures, co-ordinates and regulates their activities,

¢.g. through operating grants, capital grants, special funds, control over tuition fees, and
approval of new programs.

in this respect, the appellanis tely upon paragraphs 34 to 56, which detail the nature of the
relationship between the provincial government and the Ontario university system.
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145. Having regard to the rclationship beiween the provincial government and the Ontario
university system, universities and government are intrii:ateiy and inextricably interconnected.
However much authority universities may retain over their internal affairs, which on the evidence
set out in paragraph 45 to 55 is anything but absolute and complete, the historical record reveais
that universities are statutory institutions, and were created by the Legislature to provide
substantial opportunities for post-secondary education, a responsibility which Canadians expect their
legislatures and executives to meet. In this sense, universities have been delegated a fundamental
public responsibility. Notwithstanding the measure of independence granted to the Ontario
university system in the daily supervision of its affairs, the authority and fiscal capacity of Ontario
universities depend upon legislative and governmental action, without which universities would be
unable to discharge the public duties delegated to them.

146.  As a result, it is submitted that, given the nature and importance of the function undertaken
by universities in Canadian society, their historica) development and the present way in which the
Ontario university system is operated, universities are public actors, and as such are obliged 1o
comply with the constitutionally guaranteed rights and freedoms enshrined in the Charter. By
creating, structuring, funding and supervising the Ontario university system, the provincial
government discharges its duty and performs its function of providing higher education to the
population of Ontario. It is submitied that universities. as public bodies designated by the
Legisiature to carry out this significant and vital public function, are obligated in ail of their
activities to respect those rights and freedoms considered fundamental to Canadian society, which
rights and ficedoms form part of the supreme law of Canada.

147. In its decision, the Ontario Court of Appeal held that the nature and degree of control or
cncouragement by the Legislature or government of a body created by the Legislature is not
relevant in determining whether or not that body is subject 10 the Charter. In this regard, it is
submitted that to disregard the relationship or connection between the Legislature and a particular
statutory body it has created is to allow form to prevail over substance, to unduly restrict the scope
and application of the Charter, and to fail to protect the individual against governmental action in
its various manifestations.

Reasons for Judgment, Ontario Court of Appeal, p. ' 10
R.W.D.S.U. v. Dolphin Delivery, supra
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148. In this connection, the status of the respondent universities is to be distinguished from that
of the Ontario Hockey Association in the Blainey case, in which the Ontario Court of Appeal held
that the mere funding of an otherwise private hockey association was insufficient to support the
conclusion that such an association constituted a governmental agency exercising a governmental
function. As the Court of Appeal emphasized in Blainey, there was in that case no delegation of
power by the Legisiature, and no grant of any powers by government. In this respect, the
following factors, jpter alia, distinguish the position of hockey associations from universities:

(a) universities are creatures of statute. and carry out a public function in the exercise of
their statutory powers;

{b) universities are granted unique powers and responsibilities pursuant to statute, and
their activities are circumscribed by statute;

{¢) asset out in parsgraphs 45 to 55 above, government exerts a large measure of control,
both direct and indirect, over the activities of the universities;

(d) universities are subject to the supervisory power of the courts through the exercise of
prerogative writs preciscly because of the uniquely public aspect of their functions; and

(¢) universities have been designated as the exclusive vehicle in Ontario to provide
post-secondary education resulling in a university depree, pursuant to the Degree
Granting Act.

Re Blainey and Ontario Hockey Association, supra

(d) Additiona] Submissions Respecting the Conrt of Appeals Decision

149. A: .ding to the Court of Appeal, an entity is bound by the Charter only where that entity
is "performing a government function in the place and stead of the government”, and where the
entity was “incorporated by government to perform a governmenta! function; a function that the
Provincial government could and often does perform itself” (p. 103 and p. 113). However, it is
submitted that the test adopted by the Court of Appeal (i) begs the question as to whether the
entily under consideration is itself government; (i) ignores the fact that government "could”
perform virtually any function; (i) restricts the application of the Charter to functions which the
government has performed in the past; and (iv) permits the Leyislature to avoid the réquirements
of the Charter by creating subordinate bodies which exercise statutory powers on its behalf for a
public purpose.
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150. In its reasons (pp. 115-116), the Court of Appeal suggested that the Charter may not apply
to a governmental actor, where the impugned action is essentially of a private, commerciai,
contractual or non-public nature. It is submitted, that to the extent that the Court of Appeal held
that certain acts of government are exempt from Charter scrutiny, this hoiding constitutes a sig-
nificant narrowing of the protection which the Charter affords against government. If accepted,
the government could circumvent the Charter by using its contractual power rather than by
enacting legisiative measures. Thus, for example, the government would be immune from scrutiny
under the Charter if, as a matter of contract, it required its employees to campaign on its behalf
during an election, or if government advised businesses that it would not contract with them unless
they subscribed to a particular political persuasion.

151. It is submitted that just as a statutory authority cannot do by way of contract that which is
prohibited by statute, so a body bound by the Charter has no greater authority to achieve by way
of contract that which is otherwise constitutionally forbidden. Moreover, if contractual provisions
cannat override the right to be free from discrimination as guaranteed by human rights legislation,
a fortiorari contractual provisions cannot override, or detract from, constitutionally guaranteed
rights and freedoms set out in the Charter, given that the Constitution of Canada constitutes
Canada’s supreme law. In any event, in the instant case, the mandatory retirement provisions are
imposed on all faculty and librarians as a result of policies promulgated by each of the respondent
universities. The fact that these provisions may subsequently be reflected in collective agreement
does noi detrse? ‘rom the reality that mandatory retirement is imposed on all individual faculty and
librarians who wish to hold an appointment with the respondent universities.

Ontario Human Rights Commission v. Borough of Etobicoke, supra. at pp. 213-14
Winnipeg Schoo! Division, No. 1 v. Craton, supra, at p. 154
Insurance Corporation of B.C. v. Heerspink, supra, at pp. 158-9

152. To suggest that there are spheres of governmental conduct which are immune or exempt
from constraints imposed by the Constitution, including the Charter, is not supported by the text
of 5.32 of the Charter itseif. and is inconsistent with the purpose of the Charter, which is to
constrain governmental action inconsistent with the rights and freedoms guaranteed by the Charter.
Further, it is submitted that the rule of law itself, which is one of the principles upon which the
Charter is predicated, as reflected in the Charter’s preamble, dictates that all activity undertaken

by government be subject to and circumscribed by fundamental constitutional requirements. In
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this regard, in Dolphin Delivery, the Supreme Court of Canada has held that the conduct of
government is subject to the Charter whether challenged in public or private litigation.

R.W.D.S.U. v. Dolphin Delivery, supra, at pp. 558-99
Roy v. Hackett (1987), 62 O.R.(2d) 365 (C.A.), at p. 371
Air Canada v, British Columbia [1986] 2 S.CR. 539 at p. 545:

"In my view, if even a statute cannot permit the retention of monies obtained under an
unconstitutional statute, that result cannot be achieved under a purported exercise of a
discretion to refuse a fiat, whatever may be the legal foundation of that supported discretion.
"All executive powers, whether they derive from statute, common jaw or prerogative, must
be adapted to conform with the constitutional imperatives.”

Moore v. British Columbia (1988), 50 D.L.R. (4th) 29 (B.C.CA.) at p. 36:

"What is involved in this casc is an administrative act of government, an order given by an
administrator in the course of carrying out a government function {an order o an employee
by her supervisor in the course of employment]. In short, the order to the appellant to
approve abortion expenses was part and parcel of the exercise of governmental power, and
ought not to be characterized as private action, in the sense that phase is discussed in [Dol-
phin Delivery]. In my opinion, the Charter applies.

Fraser v. Public Service Staif Relations Board [1985] 2 S.CR. 455 at p. 462

153. Further, it is to be noted that the U.S. Supreme Court has consistently held that the Bill of
Rights applies to all actions of a governmental body, including, for example, actions taken by
public or state universitics.

Bakke v. Regents of the University of California (1978). 438 USS. 269
Roth v. United States (1972), 354 US. 476
Pickering v. Board of Education (1968), 391 U.S. 563
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154. In any event, even if the actions of governmental actors were, for the purpose of Charter
review, 10 be compartmentalized, as "governmental” or so-called "privaie” conduct, the courts have
tecognized the public nature of university functions and decision making in general, and of
university employment contracts with tenured faculty in particular. As a result, it is submitted that
actions or decisions of the respondent universities, including those relating to employment or
continued employment of tenured faculty or librarians, are public or governmental in nature, and
cannot be viewed as purely private acts exempt from Charter review.
See cases referred to in paragraph 134 above.

(ii) Do the Mandatory Retirement Provisions Enacted by the Respondent Universities

Yiolate Section 15 of the Charter?

{a) Nature of the Violation
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155. Having regard to the principles pertaining to the interpretation of .15 of the Charter set
out above in paragraphs 77 to 87, it is submitted that mandatory retirement provisions enacted by
the respondent universities, which require university faculty and librarians to retire regardless of
their individual performance or abilities, solely because they have attained the age of 65, infringe
and deny, and are inconsistent with, 5.15(1) of the Charter.

156. For the reasons set out in paragraphs 85 to 86, the test as to whether or not faculty aged
65 or over are similarly situated to those under age 65 is not relevant where a protected group is
adversely affected by a classification based upon an enumerated ground. In any event, even if such
a consideration were applicable, it is submitted that the similarly situated requirement has been
met, since the attribute or characteristic of being aged 65 or over does not distinguish, in any
material respect, faculty or librarians aged 65 or over from those under age 65. Further, there is
no evidence, and the respondents have not asserted, that faculty performance is a function of age,
and as a result there can be no principled reason to deny employment to faculty aged 65 or over
when they are fully able to carry out their duties and responsibilities.

157. Further, for the reasons set out in paragraph 87 above, having demonstrated that they are
adversely affected by an age-based classification, the appellants should not be required in addition
to establish that their mandatory retirement is unreasonable or unfair. Rather, the burden of
justifying such discrimination lies entirely on the respondent universitics under s.1 of the Charter.
In any event, for the reasons set out below in paragraphs 165 to 184 below, the appellants submit

that mancai..y retirement is unreasonable and unfair.
) andatory Retirement "Law” For the Purpose of Section 15 ?

158. It is respectfully submitted that the guarantee of equality contained in s.15 is a
comprehensive one, intended to apply to all forms of discrimination resulting from unequal
treatment imposed by those bodies bound by 5.32(1) of the Charter. As a result, it is submitted
that the appellants are denied the equal protection and equal benefit of the law. whether or not
they are discriminated against by conduct or by legislation.

Tarnopolsky, “The Equality Rights in the Canadian Charter of Rights and Freedoms",
supra, at p.255:

"It will be argued here that discrimination by legislative action will be determined under the
Charter, discrimination by private action will continue to be dealt with under the
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anti-discrimination laws, and that discrimination by executive or government action may be
challenged under either.”

Eberts, "The Equality Provisions of the Canadian Charter of Rights and Freedoms”,
Cambridge Lectures. 1983, pp. 25-38, at p. 36

159, In this respect, no court in the United States, where the Fourteenth Amendment guarantees
the "equal protection of the law’, and "due process of law", has ever suggested that this protection
is restricted to legislative activity. Rather, all bodies subject to the Fourteenth Amendment must
not deprive individuals of equality, discriminate against them or deny them due process of law,
whether by way of legislation or conduct. Courts in the United States have consistently held that
discriminatory actions violate the Fourteenth Amendment. Indeed, were it otherwise, segregation
of blacks by administrative action would have escaped constitutional review. Moreover, the actions
and conduct of universities have been subjected to the requirements of the Fourteenth
Amendment.

Bakke v. Regents of the University of California, supra
Roth v. United States, supra

160. Limiting the application of s.15 of the Charter 10 formal legislative enactments would serve
only to encourage the Legislature to delegate authority to statutory bodies in broad terms, so that
the actions of such bodies would not be subject to the requirements of the Charter, and in
particular 5.15(1). Such a restrictive interpretation of 5,15 would mean that activity in the exercise
of discretionary powers would not be subject to 5.15(1) of the Charter, as it would not constitute
"law” within the meaning of s.15{1). Yet, it is precisely where a large measure of discretion is
entrusted to statutory bodies that the need for judicial scrutiny is most important, given that the
usual safeguards provided by the legislative process are not prescnt. Tt is submitted that it would
be inconsistent with the very purpose of the Charter in constraining governmensal action if the
requirement to act in accordance with section 15(1) turned on whether the discrimination was
specifically imposed by a statute, or by a decision of a statutory body exercising public powers
granted to it by statute,

St. Lawrence Coliege v. OPSEU, unreported arbitration award, Aprit 25, 1986 (Teplitsky),
at p. 13; quashed by Ont. Div. Ct., unreported. April 13, 1988; leave to appeal granted, by
Ont C.A.. June 27, 1988 (unreported)

161. Tt is submitted that the appellants’ position in this regard is supported by reference to
$-15(2), which provides that s.15(1) does not preclude any law, program or activity which constitutes
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an affirmative action program. There would be no need for $.15(2) to refer to programs or
activities, unless programs or activities, as well as legislation. could otherwise contravene 5.15(1) of
the Charter.

162. It is submitted that the mandatory retirement provisions enacted by the respondent
universities constitute a binding legal norm, applicable 10 those individuals subject 10 the authority
of the respondent universities. As such, the mandatory retirement provisions constitute "law”
within the meaning of 5.15(1) of the Charter. Moreover, the inclusion of mandatory retirement
provisions in contracts of employment or collective agreements does not make such provisions any
less binding on the employees affected by them. As is the case under human rights legislation, a
body bound by the Charter cannot contract out of its requirements: see paragraph 151 above.
Further it is submitted that the actions and rules of the respondent universities, including the
imposition of mandatory retirement, stem from a legal grant of statutory authority, as implemented
by the Board of Governors of each of the respondent universities, Otherwise, the mandatory
retirement of the appellants would be ultra vires the authority of the respondent universities.

Re McCutcheon and City of Toronto, supra, at pp.202.3
St. Lawrence Coliege v. OPSEU, supra, at pp. 12-13

163. Alternatively, it is submitied that the mandatory retirement of the appellants by the
respondent universities was effected pursuant to s.9(a) of the Ontario Human Rights Code, which
permits the respondent universities lo discriminate by mandatorily retiring the appellants,
Accordingly, the action complained of was authorized by and taken pursuant to law.

P=* “.in Delivery, supra, at pp. 603-4

(iii) n andat Retirement Policies En he Res ent Universit
stified Unde i0 the Charter?

164. As set out in paragraphs $6 to 102, and paragraph 124(a).(b) and (c) above, if the
respendent universities are to meet the burden imposed upon them under s.1, they must establish
by a high degree of probability that there are pressing and substantial objectives scrved by the
mandatory retirement of university faculty and librarians, and that the infringement of the
appeliants’ rights actually advances those objectives in a manner which (1) is carefully designed,
rational, and not arbitrary or unfair; (2) impairs the right in question as little as possible; and (3)

is proportional tc the adverse effect on the appellants of mandatory retirement.
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(@) Is Therea Pressing and Substantia) University Objective?

165. It is respectfully submitted that the majority of the Court of Appeals erred, to the exient
that it held that faculty renewal constitutes a pressing and substantial objective under s.1 of the
Charter. In this conmection, it is submitted that, as set out in paragraph 113 above, the
respondent universitics cannot rely upon a preference to replace cider faculty with younger faculty,
since to do so would permit the respondent universities to advance an inherently discriminatory
objective, inconsistent with the norms and principles of a free and democratic society, and

repugnant to the underlying purpose of .15 of the Charter itself.

166. In any event, insofar as the term "faculty renewal” assumes that an injection of "new blood”
is necessary to revitalize a declining faculty, the evidence before the Court, as referred to, for
example, in paragraphs 65 and 70 above, establishes that the quality of university education is not
a function of the age of the persons providing it Indeed, justifications based upon faculty renewal
have been specifically repudiated as reflecting the very prejudice that anti-discrimination legislation
was designed to correct:

Leftwich v. Harris-Stowe State College (1983), 702 F. 2d 686 at p.692:

The defendants failed to demonstrate that reserving nontenured slots was necessary to bring
new ideas 1o the college. Instead, their assertion that younger nontenured faculty would
have new ideas apparently assumes that older tenured Faculty members would cause the
college to ‘stagnate’. Such assumptions are precisely the kind of stereotypical thinking about
older workers that the ADEA was designed to eliminate. Indecd, the record in this case
reveals that the defendants’ plan may have frustrated the development of new ideas within
the college because it succeeded in eliminating the plaintiff who was actively involved in
rasancch and had published several articles, while retaining a nontenured faculty member
wisose contribution to new rescarch in the profession was concededly less than that of
Leftwich.”

167. In this respect, it is submitted that U.S. decisions under the Bill of Rights are of little, if
any, assistance in determining whether the objective of faculty renewal is sufficiently pressing and
substantial 1o meet the requirements of s.1 of the Charter, since cases under the U.S. Bill of
Rights involve "minimal scrutiny” of age-based discrimination.  Cases under the US. Age
Discrimination in Employment Act, such as Leftwich, supra, and the cases referred to in

paragraph 169 below are of greater assistance to Canadian courts in that they involve a degree of

judicial scrutiny which is more consistent with the requirements of s.1.
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168. In any event. as the evidence sel out above in paragraphs 58 to 63 decmonstrates, the
abolition of mandatory retirement would result at most in only a temporary delay in the hiring of
a limited number of new faculty, and as such cannot constitute a pressing and substantial concern
under s.1. Indeed, this concern has already been specifically addressed by the provincial
government through its University Excellence Fund and University Faculty Renewal Program,

described in paragraph 52 above.

169. Further, it is submitted that, to the extent that the majority of the Court of Appeal held that
fexibility of resource allocation, including salary costs, comstitutes a pressing and substantial
objective, such an objective is based solely upon cost considerations or economic savings, which
cannot constitute a pressing and substantial concern under s.1 of the Charter, where the
constitutional rights of individuals are at stake.

Re Singh v. Minister of Employment and Immigration, supra

R. v. Oakes, supra

Ontario Human Rights Commission v. Borough of Etobicoke, supra, at p. 209
Harrison v. University of British Columbia, supra, at p.705

Leftwich v. Harris-Stowe State College, supra, at p.691:

"Nonetheless, because of the close relationship between tenure status and age, the plain
intent and effect of the defendants’ practice was to eliminate older workers who had built
up, through years of satisfactory service, higher salaries than their younger counterparts. I

the existence of such higher salaties can be used to justify discharging older employees, then
the purpose of the ADEA will be defeated. . .

Similarly, federal courts have held that economic savings derived from discharging older
employees cannot serve 2s a legitimate justification under the ADEA for an employment
selection criterion.”

Ma—hall v. Arlene Knitwear, Inc. (1978), 454 F. Supp. 715, at pp. 728-730

Gesler v. Markham (1980), 635 F. 2d 1027

Popko v. City of Clairton (1983) 570 F. Supp. 446

E.E.O.C. v. City of Newcastle (1983), 32 FEP. 1409

E.E.O.C. v. Chrysler Corp. (1982), 546 F. Supp. 53

170. With respect to tenure, the respondent universities contend that there wouid be increased
evaluation of faculty, if mandatory retirement were abolished and that such increased evaluation
would pose a threat to tenure. Itis submitted that this contention is inconsistent with the fact that
there is already extensive evaluation of faculty in universities without any adverse consequence for
tenure, as well as with the fact that university administrators have themselves proposed increased

evaluation of tenured faculty independently of the abolition of mandatory retirement, without any

3

1.y Ly By B

Lt

t

My



-75.

apparent concern as 10 a possible adverse effect on academic freedom. Far from viewing increased
evaluation as a pressing and substantial concern, universities have themselves advocated the need
for such increased evaluation: sec the evidence referred to in Paragraphs 69 to 7¢ above.

171. Finally, with respect 1o pension plans, the evidence does not cstablish that a pressing and
substantial concern relating to pension plans would arise if mandatory retirement of university
faculty or librarians were found to be unconstitutional: see paragraph 114 above,

(b) Is Mandatory Retirement iversity Fgcut dly D Advance
d_Substantial Obj ?

172. Even if the objectives advanced by the respondent universities in support of mandatory
retirement were sufficiently pressing and sebstantial, it is respecifully submitted that mandatory
retirement has not been carefully designed to meet such objectives. Mandatory retirement of
university faculty and librarians is by its very nature arbitrary, unfair, and not rationally related to
such objectives; see paragraph 119 above. Moreover, the respondents have not even demonstrated
that mandatory retirement was conceived or designed 10 attain those objectives now advanced in
its justification, namely, faculty renewal, the avoidance of performance evaiuations, and the
preservation of pension plans,

173. Insofar as mandatory retirement is designed to attain faculty renewal through injection of
"new blood”, there is no evidence 10 establish a relationship between the age of a particular faculty
member and that individual's productivity, performance, adaptability or innovativeness. Accordingly,
there is no rational basis to conclude that there would be a decline in the quality of facuity
performauce 1 the Ontario university system, were mandatory retirement to be abolished as a
result of the Charter. Moreover, as set out in paragraph 66 above, the forced retirement of a
professor at age 65 does not automaticaily result in the hiring of a younger professor.

174. The respondent universities have suggested that, in the absence of mandatory retirement,
there would be increased evaluation of tenured faculty which would threaten the tenure system.
However, as noted above, there is no evidence, nor is there any assertion, that facully
performance is a function of age, and thus no reason to foresee a need for increased evaluation.
Indeed, it is simply not fair to terminate all faculty, regardless of their ability, at an arbitrary age,
in order to avoid evaluating, and possibly discharging for cause, faculty who may not be competent,

whatever their age. In this espect, evalvation procedures for tenured faculty and dismissal
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procedures in the event of incompetence are presently in effect in all Ontario universities, and as
noted in paragraph 68, universitics themselves recognize that tenure does not protect
incompetence, or prevent dismissal for cause. Further, the evidence available from those
universities in Canada and the United States where mandatory retirement has been abolished, is
that the tenure system, and academic freedom, remain firmly in place, notwithstanding the abolition
of mandatory retirement: see paragraphs 72 to 74 above. Indeed, it is submitted that mandatory
retirement itself constitutes a threat to academic freedom, insofar as it permits universities to
exercise an unfettered discretion to determine which faculty members wilt be continued in employ-
ment after attaining the age of 65. (Malloch Affidavit, Case on Appesl, Vol. 11, Tab 1, para. 31)

175. Finally, with respect to pension plans, it is submitted that there is no rational connection
between the operation and maintenance of pension plans, and the continued imposition of
mandaiory retircment: see paragraphs 23 to 24 above.

(¢) Do the Mandatory Retivement Policies Enacted by the Respondent

i i Impai ion 15(1 the as e?

176. It is respectfully submitted that, by inquiring into whether or not mandatory retirement in
universities impairs the constitutional right to freedom from discrimination as little as possible,
the majority of the Court of Appeal erred in restricting its consideration solely to whether the age
of retir~=--t should be €5 rather than a later age. It is submitted that, had the Oatario Court of
Appeal considered whether the objectives aliegedly served by mandatory retirement of ugiversity
faculty and librarians could be attained by alternative means, the evidence would have disclosed
that mandatory retirement cannot be justified. Further, as submitted in paragraph 124 above, it
is respectfully submitted that the Court of Appeal erred in holding that it is appropriate under s.1
of the Charter to defer to provisions which have been found to constitute age discrimination
contrary to s.15 (1), and in holding that such discriminatory provisions do not have to be tuned
with great precision in order to be justified under s.1.

177. The majority of the Court of Appeal's only finding with respect 1o faculty renewal is that it
is "more readily accomplished” by mandatory retirement, not that facuity renewal cannot be
accomplished without mandatory retirement. In this regard, it is the submission of the appellants
that, as the COU (of which all the respondents universities are members) itself has acknowledged.

the abolition of mandatory retirement would, at most, have only a short-term, temporary and
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mandatorily retiring older faculty. Moreover, any difficulties universities are presently experiencing
in hiring new faculty result from the short-term phenomenon of a bulge in faculty age profile as
the result of the rapid expansion of the university system in the 1960%s, and this phenomenon
would exist with or without mandatory retirement. Indeed, as a result of this age profile, 2 buige
of accelerated faculty retirements is predicted in the 1990%, irrespective of whether or not
mandatory retirement continues to be imposed by the respondent universities,

178. There are many non-discriminatory measures available to advance the objectives of ensuring
that there are new faculty in the university system, such as retirement incentives and flexible work
arrangements, which do not require the arbitrary termination of faculty solely because they have
reached age 65: see paragraphs 64 to 65 above. Arrangements can be and have been designed
and implemented which would, if necessary, assist faculty of all ages in adapting to changes within
their disciplines. Further, given that the ability of universities to hire new facuity is determined
largely by funding decisions of the provincial government, and that the hiring of additional new
faculty can be and has been achieved through an increase in such funding, as set out in paragraphs
58 to 63 above, it is submitted that mandatory retirement cannot be regarded as the only
reasonable alternative available to meet the objective of hiring new faculty.
The Governors of the University of Alberta v, Dickason et al, supra, at p. 61 and 67

"In the result, I am satisfied that the most one can say is that if mandatory retirement were
eliminated there may be a short-term reduction in the number of openings available for
yodi. academics at the University of Alberta. This, however, would not involve significant
numbers. The major problem today seems 10 be the demographic bulge which is working
its way through the academic community and the cutbacks in government funding.

The evidence did not establish that a policy of mandatory retirement achieves the goal of
academic renewal or youth employment. At most, we are concerned with the delay of
possibly five years at which time matters will be back to normal. The real villain in this
regard seem to be the demographic bulge which has been described earlier. If there is
increased attention paid to the performance of the members of the various faculties, this
concern may be alleviated to some extent.”

179. With respect to the objective of preserving tenure, it js respectfully submitted that, as noted
above, mechanisms are already in place to ensure adequate review of the performance of faculty
without endangering tenure, academic freedom or collegiality. Further, tenure itself does not
prevent dismissal for cause, and, in fact, each of the respondent universities is now entitled to
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retirement is nog necessary o ensure that tenure is preserved. There is a fear of this
happening but it i speculative. There are equally well qualified people who hold the
Opposite opinion. The empirical evidence which is available to this time does not support
this fear . . .



d) the Objectives Al A b andato; etirement ional te the
on Un aculty a, ibrarians?

university, and within the larger academic community. The fact is that mandatory retirement
deprives individual faculty ang librarians of their dignity, their self respect, their livelihood and theijr
professional responsibility, solely because they have attained the age of 65.

Affidavits of each Appellant, Appeat Book, Vol 1, tabs 10.18
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186. It is respectfully requested that the appeals be allowed, and an order be granted in the

terms set out in the appellants’ Notices of Application.

ALL OF WHICH 1S RESPECTFULLY SUBMITTED.

AL
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