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Appellant's Factum Statement of facts

IN THE SUPREME COURT OF CANADA
ON APPEAL FROM THE
COURT OF APPEAL OF ALBERTA

BETWEEN:

THOMAS LARRY JONES
Appellant

- ang -

HER MAJESTY THE QUEEN
Respondent

FACTUM OF THE APPELLANT

PART I

STATEMENT COF FACTS

1. On the 8th day of Marcn, 1983 an information was
laid@ under oath before a Justice of the Peace for the
Province of Alberta by Robert Bach consisting of three
counts alleging that THCMAS LARRY JONES, between September
6, 1982 and January 7, 1983 inclusive:

{a) was the parent of Aliison Charlene Jones, a

child within the meaning of s.142 of the School Act of

Alberta, R.S.A. 1983, Chapter S8-3, who contravened without
lawful excuse the provision of the said Act respecting
school attendance and 4did thereby commit an coffence contra-
ry to s.180{1) of the said Act, and
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Appellant's Factum Statement of facts

(b) was the parent of Laura Joan Jones, a child
within the meaning of s.142 of the School Act of Alberta,
R.S.A. 1983, Chapter S-3, who contravened without lawful
excuse the provision of the said Act respecting school
attendance and did thereby commit an offence contrary to
s.180(1) of the said Act, and

{c) was the parent of Carol Lynn Jones, a child
within the meaning of s.142 of the School Act of Alberta,
R.S.A. 1983, Chapter S-3, who contravened without lawful
excuse the provision of the said Act respecting school
attendance and did thereby commit an offence contrary to
5.180(1) of the said Act.

2. The trial was heard on the 14th and 16th of
March, 1983. On March 16, 1883, His Honour Judge D.F.
Fitch acguitted the Appellant herein of all charges.

3. “he Attorney General of Alberta appealed by way
of stated case to the Court of Appeal. In the stated case
of April 13, 1983, His Honour Judge D.F. Fitch:

as a fact that, apart from the

ouna

+h

(a) na
cornstitutional validity of the Schooi Act of Alberta, the

y
prosecutor had proved his cass.

(b) Made no ruling with respect to the defence

of freedom of religion.

4. On October 3, 1983, the Court of Appeal ordered
shat the matter be referred back to the learned Trial Judge
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Appellant's Factum Statement of facts

for further argument upon notice to the Attorney General
for Alberta and the Attorney General for Canada pursuant to
the Judicature Act of the Province of Alberta, R.S.A. 1980,
Chapter J-1.

5. On November 4, 1983, further argument was heard
by His Honour Judge D.F. Fitch and on December 20, 1983, he
acquitted the Appellant herein of all charges.

6. The Attorney General of Alberta appealed by way
of stated case to the Alberta Court of Appeal.

7. The Appeal was heard on June 15, 1984. On June
15, 1984, the Alberta Court of Appeal unanimously (per
Lieberman, Haddad and McClung, J.J.A.) reversed the ac-
guittal and entered convictions against the Appellant
herein on all three counts. The Alberta Court of Appeal
sentenced the Appellant herein to a fine of 5,008 on zach
coun” and in default of payment Jjudgment to issue that

amount.

3. The Alberta Court of Apweal found it unnecessary
to answer any of the guestions contained in the stated

case.

3. On October 22, 1984 the Appellant sought leave
ro appeal the decision of the Alberta Court of Appeal to
this Honourable Court and on November 1, 1984 this Ho-

ncarable Court granted leave to appeal.

10. on January 2, 1983 an application was made to

-
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this Honourable Court for an crder stating a constitutional
gquestion and giving directions with respect to the dead-
lines for intervention. On January 9, 1985 the Honourable

Mr. Justice Estey made an Order stating a constitutional

guestion.
PART 1I
POINTS IN ISSUE
11. The constitutional gquestion stated in this

appeal is as follows:

" Whether Sections 142, 142 and 180 of
the School Act, R.S5.A., 1980, Chapter
3 are inconsistent with Section 2(a)
or Section 7 of the Canadian Charter
of Rights and Freedoms and therefore
of no force or effect to the extent
of the inconsistencies pursuant to
Section 52{(1) of the <Constitution
Act, 19822 " ‘i

The Canadian Charter of Rights and Freedoms is hereinafter

referred to as "the Charter”.
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Appellant‘s Factum Argument

PART III

ARGUMENT

Background

12. Sections 142 and 143 of the School Act establish
a scheme of government control over all aspects of educa-
tion and school attendance for all children in the Province
between the ages of 6 and 16 years. Section 180 then
provides sanctions upon the parents of such children if the
~rnildren do not conform to this scheme. Each of these

sections is reproduced in the Appendix hereto.

13. Section 142 makes it compulsory for all chidren
to attené a government operated school unless a child is
lawfully excused from attendance. Section 143 both lists

the lawful excuses and sets ocut the means by which these

']

-

excuses may be proven. Nearly all ©f these excuses depend

to . .= oxtent upon the acricons of a government official.
s pe)

14. A parant who does not wish his child to attend a

{
[at
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s
]
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govarnment ops school has only two alternatives given

¢ him in Section 143. First, ne could arrange £for a
tutor for his child (or t=zach tl.e child himself) in which

‘icate from a Department
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pector or a Superintendent of Schools, that
nis ¢hild is receiving «ificient Instruction [see Section
143!1){a)). Aalternativaly, he could arrange for his child

ttend a private school approved by the government under

epar=ment of Education Act [Section 143(l)(e)].
in th Province must either
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obtain government approval for the method and style of
education they choose for their children, or submit their
children to the government-operated (and hence government
controlled) schocl system. This is in marked contrast tc

such statutes as the Child Welfare Act, which allow parents

to exercise their rights in raising their children unless a
government official has reasonable and probable grounds to
believe that the child 1s being harmed. The 3chool Act, on
the other hand, restricts the ifreedom of everyone to

prevent a possible abuse by someone.

Secticn 2ta) of the Chartex

15. Section 2(a) of the Charter reads as follows:

" 2. Everyone has the feollowing funda=-
mental freedoms:

(as Froedom o©f conscliance and

16. The Appeliant respectfuily submits that while
the purpose of the Schoo. Act 1is not to enforce religious
observance, it 1is nocnetheless legislation which has the
unconstitutional eifect of compelling parents to conform to

a religious dogma and to do so despite their own religious

o}
et
1
P
O
|93
a]
ot

coavictions. 2s this FHonoura held in R. v. Big
M Drug Mart Ltd. (S.C.C., April 21, 13

85; not vyet reported,
p. 47, lines 20-21), "eitrer an unconstitutional purpose or
a

an unconstitutional effect can invalidate legislation”.

17. This unconstitutional effect arises because

section 142 of the School Act establishes that absolute

N
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control over the education of children is in the hands of
the government, and nothing in section 1432 modifies or
removes that absolute control. For the Appellant, any act
of submission to the government in this area is not a
purely secular act devoid of religious significance, for it
requires a parent to acknowledge that the government,
rather than God, is the final and absclute authority over
his child. This is the very thing that the Appellant
disputes. as the learned trial judge stated at page 6,
1ines 6-14 of his reasons for judgment dated March 21,

1.%5 {Appeal Case, p. 163, lines 14-28):

he accused rejects... registration
s a private school, as inconsistent
+h his belief thet his authority
ver hnhis children and his duty to
+-

r
end to their education comes from

... the accusad statas e has no
ouiecrion o the schoci authorvities
... testing nis own cohildren... o
ascerrain thelir achiavement level,
but his religicus convictions pravent
nis making such a reguest of the

schocol authorities.

18. When the case at bar was acard by the Court of

Apneal for Alberta, that Hornourabie (lourt stated {(p. 3,
LL
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trial he explained his failure to
request the certificate on the ground
that it offended  his religious
beliefs to do so. That motiviation
{sic) was rejected by the <trial
judge. "

The Appellant respectfully submits that the learned Court
of Appeal erred in reaching this conclusion. In fact, the
learned trial judge made extensive reference to the Appel-
lant's religious convictions in the following passages
ir his written judgment dated March 21, 1983: lines 17-19

ca page S5, lines 6-17 on page 6% and lines 6-14 on page 9X**

The learned trial 3judge made further references to the
Appellant’s religious beliefs in his reasons for judgment
dated December 20, 1983, at lines 1~-3 on page 7, lines 22-
24 on page 8, and lines 28-3Z on page lé6. Conseguently, it
is not correct tc state that the learned trial Judge
rejected the assertion oI the Appeollant *hat he was moti-
vated » - eligious convictions. Rathev, what the learned

kY
N

trial judge decided was that:

" Asking the state for authority to
educate one's children, and asking
the state to certify the education
one is already giving those children
is of high guality, are not the same
thing. " (Reascns for iudgment dated
necember 20,1983, p. 8, lines 24-26)
(a.C. p- 177, lines 42-48)

i3, However, the Appellant respectfully submits that
the lea:ned +trial judge did err in concluding that the
reguirement to seek certification did not offend the right
o religious freedom guaranteed in Section 2 of the Char-

ter. One does not ask for a cirtificate from an entity one

- —~ M, SIS T A - a4
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Appe-l lant's Factum Argument

belie:vesy hags no authority to grant it. The appellant could
not ask the state to certify the education he is giving to
hig children is of high quality without admitting that the
state bras control or supremacy in that area. This 1is
precisely what 1s contrary to his religious convictions.
The act of asking the government whether one is giving
efficient  instruction still places man's representative,
the government, rather than God's representative, the
parent, as the final authority over the child. It is true
that the Appellant did retain a secular expert of his own
coeosing to test his children and to give evidence as to
the: education that the children were recelving. However,
1t is not the secular nature of the individual involved
that is ottensive to the Appellant's religious convictions;
rather, it ix the authority or control that such an expert
purports to have.  In the case of an expert retained by the

arent ,  the parent does not relinguish his Geod given

.

control or authority ovor the child, dut Ln the case cof the
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and without reservation be applied to cases to be decided
under the Charter. As this Honourable Court has held in
R. v. Big M Drug Mart Ltd. {supra, p. 65, lines 18-21)

cases decided under the freedon of religion provisions of

the Canadian Bill of Rights "cannot easily be transferred to

a constitutional document like the Charter and the funda-

mental guarantees it enshrines™.

22. Moreover, cases decided under the Canadian Bill

of Rights are restricted by the limiting provision in that
s*atute to "such rights and freedoms as they existed
in Canada immediately before the Statute was enacted".
This restriction does not apply to cases to be decided
under +the Charter (R. v. Big M Drug Mart, supra, p.

66, line 22; p. 67, line 20).

23. In R. v. Big M Nhrug Mart {supra), this Honour-

able Court discussed the concept of freedom of religion as

" TPhe assence of the concept of freedom
of religion s »hg right to entertain
such religious bheliefs as a person
chooses, the r;q“t to declare reli-

gious beliefs openly and without fear
of hindrance or reprisai, and the
right to manifest religious belief by
worship and practice or Dy teaching
and dissemination. But the concept
means more than that. {The writer's
underlining)

reedom can primarily be characteri-
zed by the absence of coercion or
constraint. If a person is compelled
by the state or the will of another
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24.

to a course of action or inaction
which he would not otherwise have
chosen, he is not acting of his own
volition and he cannot be said to be
truly free. One of the major purposes
of the Charter is to protect, within
reason, from compulsicn or restraint.
Coercion includes not only such
blatant forms of compulsion as direct
commands to act or refrain from
acting on pain of sanction, coercion
includes indirect forms of control
which determine or limit alternative
courses of conduct available to
others. Freedom in a broad sense
embraces both the absence of coercion
and constraint, and the right to
manifest beliefs and practices.
Freedom means that, subject to such
limitations as are necessary to
protect public safety, order, health,
or morals or the fundamental rights
and freedoms of others, no one
is to be forced to act in a way
contrary to his Dbeliefs or his
conscience.

what may appear gocd and true to a
majoritarian religious group, or to
+he state acting at their behest, may
not, for religious reasors, be
imposed upon citizens who take a
contrary view. The Charter safe-
guards religicus minorities from the
threat of 'the tyranny of the majo-
rity'. "

The Appellant zrespectfully submits

that this

passage is directly applicable to the case at bar. First,

+his Honcurable Court specifically refers to the right to

manifest religious belief by teaching,
what the Appellant is seeking to do.

which is precisely
The position of the

government is that the Appellant can de this provided he
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first obtains the permission of the government for what he
proposes to teach and the method in which he will teach it.
This is a restriction upon the Appellant's freedom of
religion because his religious convictions do not allow him
to divide his life into separate areas of "secular life"
and “sacred life"™. Rather, every aspect of every day must
be dedicated to God.

25. Secondly, this Honourable Court has referred to
the right to be free from coercion or constraint. In the
ci.se at bar, the state is seeking to comgel the Appellant
to adopt a "course of action which he would not otherwise

have chosen”; namely, seeking state approval to fulfill his

religious obligations.

26. Thirdly, this Honourable Court has referred to
such iimitations as are necessary to protect others in the
field -~ public safety, order, health or morals. The
Appellant respectfully submits that nothing he is doing
requires the state to intervene to protact anyone in any of
these areas. Tne Appellant respectfully submits that the
Crown has not presented any evidence to indicate that the
Appellant i~ in any way adversely affecting anyone in the
area of public safety or in any other area. Rather, the
Crown has simply asserted an unsubstantiated fear that if
the Appellant is alliowed to proceed in this manner, abuses
may result. The Appellant respectfully submits that the
Crown has an obligation to present evidence which supports
the necessity of the provisions of the §School Act which

form an infringement upon the Appellant's right to reli-
gious freedowm. Further submissions in this regard are
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contained in the discussion of Section 1 of the Charter,

infra.
27. Fourthly, this Honourable Court has stated that
10 the Charter safeguards "religious minorities £from the
threat of the tyranny of the majority"”. The Appellant
respectfully submits that the fact that the majority hold
no religious beliefs related to education or choose to
educate their children in a particular way should not give
the majority the right to infringe upon the religious
pe.iefs of those who hold a different view. As this
20 Honourable Court has stated in R. v. 2ig M Drug Mart
(supra, p. 74, lines g-11):
" The equality necessary to support
religious freedom does not require
jdentical :sreatment of all religions.
In fact, the interests of true
>guality may well require diffe-
rentiation in treatment. "
30

28. In summary, the Appellant respectfully adopts
+he following words from this Honourable Ccurt in R. V.
Big M Drug Mart Ltd. {supra, p. 79, line 21; p. 80, line 1):

» With the Charter, it has become the
right of every Canadian to work out
for himself or herself what his or
her religious okligations, if any,

4(; should be and it 1is not for the
state to dictate otherwise. "

in the case of the appellant, this involves more than one

hour of worship on Sunday morning when the government is
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prepared to allow such worship to take place. It involves
constant obedience to God and to His commands, including
those commands which relate to the education of children.

29, The Appellant also relies upon the decision of
this Honourable Court in the case of National Bank of

Canada and Retail Clerks' International Union and Canada
Labour Relations Board {1984] 1 S.C.R. 269. In his

concurring reasons for judgment, which were agreed upon by
four other members of this Honourable Court, Beetz, J..
stated {(at p. 296, lines 19-22) that the Charter guarantee
to freedom of +hought, belief, opinion and expression
"guarant.s to every person the right to express the opi-
nions he may have: 2 fortiori they must prohibit compel-
ling anyone to utter opinions that are not his own". Simi-
larly, the Appellant respectfully submits that the right to
exercise one's own freedom of religion must also include
the ¢ . .sponding right not to have to do anything contrary
to cne's own religion »r to express a contrary faith. To
be forced tc acknowledge government control in the field of
education of children would be the same as requiring the

Appellant to express a creed that is not his own.

Section 7 of the Charter

30. Section 7 of the Charter reads as follows:

L cveryone has the right to life,
liberty and security of the person
and the right not to be deprived
rhereof except in accordance with the
principles of fundamental justice. "
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31. The &Appellant respectfully submits that he is
being deprived of his liberty in a way that is not in
accordance with the principles of fundamental Jjustice.
This deprivation of liberty arises in two ways. First, by
depriving the Appellant of his right to bring up his
children in a manner he sees fit, and secondly, by pro-
viding penal sanctions in Section 180 of the Act. In
regard to the first branch of this submission, the United
States Supreme Court has consistently given a generous
interpretation to the term "liberty". For example, in
Mever v. State of Nebraska (262 U.S. 390, 67 L. ed.
1042), the Court held (at p. 1045 L. ed., lines 41-56):

" While this Court has not attempted to
define with exactness the liberty
thus guaranteed, the term has re-
ceived much consideration, and some
of the included things have been
definitely stated. Jithout doubt, it
denotes not merely freedom from bodi-
ly restraint, but also the right of
the individual to contact, to engage
in any of the common occupations of
life, to acquire useful knowledge, to
marry, establisn a home and bring up
children, to worship God according to
the dictates of his own conscience,
and, generaily, to enjoy  those
privileges long recognized at common
law as essential to the orderly
pursuit of happiness by free men. "

Simitarly, in Bolling v. Sharpe (347 U.S. 497, 98 L. ed.
§87) the Court held (at p. 887, L. ed., lines 11-21):

" Although the Court has not assumed to
define "liberty" with any great



10

20

30

40

16

Appellant’'s Factum Argument

precision, that term is not confined
to mere freedom from bodily res-
traint. Liberty under law extends to
the full range of conduct which the
individual is free to pursue, and it
cannot be restricted except for a
proper governmental objective. "

This generous interpretaticn has also been adopted in
Canada in R. v. Neale (Alta Q.B., June 12, 1985, not yet
reported, at p. 20, lines 9-16). The Appellant respectful-
ly submits that if the right to bring up children is
t» have any meaning, it must include the right to provide
those children with the education that the parent of
the child deems to be best suited for that child. In
regard to the second branch of the submission, Section 180
(1) of the School Act provides penal sanctions which

include "imprisonment for a term not exceeding 60 days".
The Appellant respectfully submits that this would be an

obvicus deprivation of his liberty.

32. Section 7 of the Charter provides that the
Appellant can only be deprived of his liberty "in accor-
dance with the principles of fundamental justice”. The
Appellant respectfully submits that the provisions of the
School Act breach the principles of fundamental justice in

the following ways:

{a} They require parents of children who are not in
attendance at a schocl "over which a board has
control” to prove that their children are
receiving efficient instruction but do not
require parents of other children to prove that
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their children are also receiving "efficient
instruction". These provisions assume the very
points that are in issue: First, that children
in government operated or controlled schools are
receiving efficient instruction and other
children are not, so that school attendance
equates to efficient instruction; and secondly,
that the government has an ahsolute right to
control the method of educating children even if
the parents are providing efficient instruction;

{b) They require someone employed by the schocl
system to decide the issue of efficient instruc-
tion, thus placing someone with a vested inte-
rest in the school system in the position
of judging the situation; and

{c) They limit the evidence admiscible to prove that
efficient instruction is being given to a
certificate in writing signed by an Inspector or
Superintendent of Schools, thus preventing a

full answer and defence.

33. The Appellant respectfully submits that these

provisions of the gchool Act are analogous to the provi-
sions of the Combines Investigation Act that this Bonoura-

blie Court struck down as violating the Charter in the case
of Hunter et al v. Southam Inc. {14 C.C.C. (3rd) 97].

34. One of the issues that this Honourable Court
dealt with in the Hunter case was whether an objective
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standard had been established by which to judge whether a
search and seizure was necessary. The Appellant respect-
fully submits that in this case there is nc objective
standard by which efficient instruction is judged. Rather,
the government assumes that children in attendance at
government schools are receiving efficient instruction {or
at least does not reguire the parents of such children to
prove that efficient instruction is being given) but does
regquire that parents who wish to educate their children
outside the government school system must obtain a certifi-
cot> from the governament that efficlent instruction is
being given. There are no standards se:t out as to what
does or does not constitute efficient instruction or as to
how the scheool inspector or superintendent of schools is to
make his decision. In this regard, the Appellant respect-
fully adopts the following words of this Honourable Court

in the Hunter case {(at . 114, line 41 to p. 115, line 4):

®* The State's interest in detecting and
oreventing crime begins to prevail
over the individual's interest in

being 1left alone at the point where
credibly Dbased probability replaces
suspicion. History has ceniirmed the
appropriateness of this requirement
as a thnreshold for subordinating the
expectation c¢f privacy to the needs
to law enforcement. ¥

35. in the case at bar, the government does noct even
require a "suspicion" that efficient instruction 1is not
being

given before a prosecution can arise. The Appellant
ore submits that the way in which proceedings arise
nder the School Act 1s not in accordance with the princi-

u
nles of fundamental justice.
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36. In the Hunter case, this Honourable Court
also held (p. 112, lines 24-28) that:

“ A member of the R.T.P.{. passing on
the appropriateness of a proposed
search under the Combines Investiga-
tion Act is caught by the maxim nemo
Judex in sua_ causa. He simply
cannot be the impartial arbiter
necessary to grant an effective
authorization. "

The Appellant respectfully submits that the
inspector or Superintendent of Schools is caught by the
same maxim. He cannot be an impartial arbiter because he
is not a neutral and impartial person. He is appointed and
paid by the Calgary Public School Board. The Appellant
respectfully adopts the following statement made by the
learned trial Jjudge in his reasons for judgment, dated
Decemker 20, 19383 (at p. 17, lines 8-12) (A.C. p. 190, lines
25-55

" Giving an arbitrary power to grant or

withhold certificetion to the superin-

tendent of the public school system,

the chief competitor of the private

tutor and the private school, offends

the notion of fundamental Jjustice,

whether or not there is a religious

element involved in the dispute as to
what is efficient instruction. "

37. As was the case in Hunter, this Honourable Court
may wish to consider whether the legislation would be saved
if an impartial arbiter were appointed. In Hunter, this
Honourable Court held {at p. 113, lines 35-37) that an
impartial arbiter would still not be sufficient to remedy
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the situation if his decision was unreviewable. In the
case of Rex ex rel Brooks v. Ulmer (1923) 1 W.W.R. 1 (Alta
A.D.), a previous case concerning the Schoocl Act, Stewart

J.A. suggested that the decision could be reviewed (p. 24,
lines 4-12). The opposite view was expressed by Beck J.A.
in that case, when he referred (at p. 27, line 9) to "thics
arbitrary power, subject to no review". The qgquestion of
whether the decision could be reviewed was not dealt with
in the case of R. v. Wiebe {1978] 3 W.W.R. 36 (Alta Prov.
Ct.}, a further case under the School Act. The learned
trial judge in the case at bar also did not deal with
the pessibility of an impartial arbiter being appointed.

38. The Appellant also submits that the provisions
of the School Act do not permit him to make a full answer
and defence for twe reasons. First, because the one who
can issue the certificate that efficient instruction is
being preovided 1s associated with the prosecution of the
coffence; and seconrndliy, hecause the only proof of efficient
instruction that is acceptable under the School Act is that
Certificate. In the case at bax, the Appellant has shown
why he cannct produce a certificate and has also presented
evidence which shows that, notwithstanding his 1lack of
such a certificate he 1is providing his children with

efficient instruction.

39, The Appellant therefore respectfully submits
that the Sections of the School Act are inconsistent with

the Charter for the same reasons that the impugned Sections
of the Combines Investigation Act were held to be incon-

sistent with the Charter.
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SLection 1 of the

Charter

40.
Scctions 2 and 7 of the Charter have been infringed, the

1f, as the appellant submits, his rights under

impugned Sections of the 3chool Act must be held to be of
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unless Section 1 of the Charter applies.
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from the government operated school system. Moreover,
education itself 1s not an absolute reguirement under the
School Act. Subsection 143(1)(f) excuses a child under the
age of 7 or over the age of 15 if the school is unable to
offer proper instruction for that particular child, while
subsection 143{1)(gi(ii) excuses a chiid from attendance if
that child has been expelled from school. In neither case
does the Act require that a child be given any instruction
at all. The Appeiiant therefore submits that the real
govesroment objective is to have control or supremacy over
#.. c¢nildren in the Province and that this is not an

objestive which is entitles to Section 1 consideration.
J

-

42. 'f this submission i1is incorrect and there is a

government obliective which is entitlied to Section 1 consi-

>

deration, the Appslliant respectfully submits that there
ar= three criteria g2t cout in Section 1 which must be met

befcre “~ction 1 can apnly te save the impugned statute.

¢
wn

First, the limits must b roaszonab econdly, they must

be prescribed by law. Thirdiy, they must be such as can be

-

demonstrabply Justificd in a Iree and democratic society.

he limits are

ot

3. Bofore considering whether or not
"roaseonable” the Avpellant submits that it is necessary to
d-terming what these limlts are. Iin the case at bar, the
1d is not the

o
regquirement that children receive an education, but rather

. . < . PR oy = ~ - - S . .y
cducation rareough schoo!l attendance and the only evidenc

i
which can permit a child to be excused from school atten-
danes rests I thne hapds of the government.  The Appellant
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respectfully suzmits that this limit is not "reamnablie”

although it is “prescribed oy law".

submits that while the
reguirement cthat the certificate is +he only proof is
prescribed by law, the further requirement that the Res-
pondent sesks to uphold; namely, that the Appellant must
apply for the certificate, is not prescriped by law and is
therefore not protected by Section 1 of the Charter. The
requirement that a parent must apply for such a certificate
ir mezrely a policy which has been adopted by the school
authorities. At trial, both the school inspector and the
attendance officerfadmitted that there was no requirement
to apply for a Certificate in either the School Act or the
regulations thereto.

45. In R. v. Paul Mathew Therens (S.C.C., May 23,

1735, not yet reported), this Honourable Court held that
where a limit on a Charter protected right was imposed by
the conduct of poliice officers and not by Parliament, the
Court is not concerned with Section 1 of the Charter {(p. 3
of reasons by Estey, J., lines 10-19; p. 1 of reasons by
Dickson, C.J.C., lines 4-10; p. 33 of reasons by LeDain,

J., lines 11-16). The Appellant submits that the Therens

case is analogous to the case at bar in that the limit has
been imposed by the conduct of the school authorities, not
by the legislature, and that Section 1 therefore cannot

save this limit.

46. In regard to the third c¢riteria, the onus
of demonstrating that the limit is justified rests with the

® 3 4
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one seeking to uphold it, in this case Her Majesty the
Queen. (Hunter v. Southam, supra, p. 116, lines 11-13).

47. In The Law Society of Upper Canada v. Skapinker
{1984] 1 S.C.R. 357, this Honourable Court found {(at p.
384, lines 8-12) that the record concerning Section 1 "was

indeed minimal, and without more, would have made it
difficult for a court to determine the issue as to whether
a reasonable limit on a prescribed right had been demons-
trably justified”. In the case at bar, the record pre-
sunt.zd by the Crown concerning Section 1 is not minimal;
it is non existent. The Crown has not presented anything
to Jjustify the limitation. Accordingly, the Appellant
submits +that there is no case for him to answer concerning
Section 1.

48. If the rown. does wishh to justify this 1limit,

PN

one ar~- to examine is the legislation in effect elsewhere
in Canada. The learned trial judge has stated at page 14,

gasons ifor judgment dated December 20,

C
N
fou
’-l
N
"

lines 12-i5
1983 {&.C. page 185, line 44 to page 186, line 10):

A

" ... %the compulsory education provi-

sions of the school acts or ordinan-
of three proviances and one
itory, ritish Columbia, the
hwest Territories, Ontario and
, all permit +the issue of
sent instructicon to be decided
vidence in Court... "

o
0

O KDt O
(o]
N
-0

‘The Appelilant respectfuliy submits that a limit

wiig¢h 1S unnecassary 2lsewhere in Canada cannot be demons-

o~
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49, The Appellant submits, however, that even if
other provinces have 1legislation identical +to that in
effect in Alberta, a mere reference to laws in effect in
other jurisdictions cannot determine the issue. As Tarno-
polsky, J.A. has held in R. v. Videoflicks Ltd. et al
(1984) 48 O.R. {2d) 395 {at p. 429 line ¢ to p. 430 line

3), the Crown also has an obligation to show why such limi-

tations in other jurisdictions are reasonable and how they

are Jjustified.

53, Mcreover, the Appellant respectfully submits
that the Crown has an obligation to show "an actual demons-
tration of harm or a real likelihood of harm to a society
value before a limitaticn can be said to be justified".
{National Citizens' Coalition Inc¢. v. Attorney General of
Canada (1984} 5 W.W.R. 436 at p. 453, 1lines 14~16).

It is not enough to show a mere suspicion of harm. 1In the

case A~ ‘.ar, the Crown nhas not shown that any harm will
result 1if the limit 1s removed. The learred trial judge
found *hat tre <children of *the Appellant are in fact

receiving efficient instruction now.

w

1. Thirdly, the Appellant submits that for the
Crown to succeed in invoking Section 1, "the object and
m=zans chosen must be shown %o be preferable to some other
state object and preferable tc some other means of attain-
ing a state object”. Re PReich and College of Physicians
and Surgeons (¥No. 2) (1984} 8 D.L.R. (4th) 696 at p. 712,
lines 28-30. The Appeliant respectfully submits that the

Crowr. has rnt shown either of these to be true. Even if
one =concedes that the state object is quality education,
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there is no evidence that the School Act leads to this
object. The Appellant respectfully submits that the
School Act only ensures government control of education;

it does not in any way ensure efficient instruction.
10

et

20

30

~-,
(¥



27 PART IV

NATURE OF ORDER REQUESTED

1. The Appeilant respectfully asks for an Order
granting the Appeal, overturning the conviction of the
Appeilant entered by the Court of Appe=i for Alberta and
restoring the acquittal of the Appeilant made by the iearned

trial judge.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

S

of FOSTER WEDEKIND, Rarristers & Soiicitors
Counsel for the Appeliant
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