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Facts contained in the Appellant's Factum, as modified 1in the

PART I

i

STATEMENT OF FACTS

The Attorney General for Alberta adcopts the Statement of

Respondent’'s factum.
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PART 1I

POINTS IN ISSUE

-t

1. The Attorney General for Alberta respectfully submits

-y

that s. 94(2) of the Motor vehicle Act, R.S.B.C. 1979, c. 288 as

amended by the Motor Vehicle Amendment Act, 1982, S.B.C. 1982, c.

16 is not in conflict with ss. 7 and 11({d) of the Canadian -

Charter of Rights and Freedcms.
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PART III
ARGUMENT

The Attorney General for Alberta respectfully
submits that s. 94(2) of the Motor Vehicle
Act, R.S.B.C. 1979, c. 288 as amended by the
Motor Vehicle Amendment Act, 1982, S.B.C.
1982, ¢. 36 is not in conflict with ss. 7 and
1l(d) of the Canadian Charter or Rights and
Freedoms.

{a) Section 7

1. As seven day's impriscnment is the minimum sentence
prescribed by the statute for conviction under s. 94, there can
be no doubt that the statute results in a deprivation of the
"liberty" of a person convicted thereunder. The sole guestion,
then, with respect to s. 7 is whether, under the impugned

statute, such deprivation occurs "in accordance with the

cr

rinciples of fundamental Justice" for, if it does not, the
statute s, to the extent of its inconsistency with such
principles, "of no force or effect" under s. 52 of the

Constitution act, 1382.

2. The only inconsistency with the principles of
fundamental justice alleged with respect to the impugned
provision by the Respondent (and, for that matter, by the
Intervener, B8.C. Branch of the Canadian Bar Associatien) is that
s. 9394 creates an "absolute liability offence" in which the mens
rea eiement dces not include &nowledge of the prohibitien or

suspension in question, and for which a seven day minimum jail
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sentence is imposed upon conviction. The Attorney General for
Alberta submits that same is not inconsistent with the principles
of fundamental justice (within the meaning of that term as used

in the Charter) and, accordingly, the appeal must succeed.

3. in interpreting the Charter, it is submitted that one
must have regard to the intenticn of its draftsmen {and the

legislatures which adeopted it): Attorney General for Quebec v.

Quebec 2ssociation of protestant School Boards et al (unreported,

Jul 26, 1984 S.C.C.). While the Charter should be interpreted
liberally, it is submitted that it is not proper to read into its

words meanings completely alien to what was intended.

n mind, it is submitted that the

poe

3. Witn this principle

rafters of the Charter believed that tnhe phrase ‘'principles of

(o7}

fundamental justice' had an estaplished meaning at the time of
the drafting of the Charter, and that the meaning of this phrase

was {az per Duke v. The Queen [1972] S.C.R. 917 at 928)

essentially the same as 'natural Jjustice' that is, that thnhe
requirement therein contained was procedural 1n nature. In any
event, it is submitted that the drafters of the Charter clearly
incended that the American concept of ‘substantive due process of
law' nct be included in the Charter, oy the words 'principles of
sundamental justice' or otherwise.

Special Joint Committee on the Constitution

of Fanada, Proceedings, 32nd Paul, Sess. 1

71980-81), No. 46 at 30-55 particularly at
cp. 32-33, 38-39.




5.

The judgment in the court below was considered by the

Manitobe Court of Appeal in R. w. Hayden [1983] 6 W.W.R. 655

{Man. C.a.), leave to appeal to the Supreme Court of Canada

refused December 19, 1983. In that case Hall, J.A. (for the

courz) said at p. 657:

With respect, it is my opinion that the
tearned Provincial Judge was in error in
reviewing the substantive justification for
Geprivation of liberty. My reading leads me
ko the conclusion that the phrase 'principles
=f Ffundamental justice’, in the context of s.
7 and the Charter as a whole, does not go
oeycnd the requirement of fair procedure and
was not intended to cover substantive
requirements as to the policy of the law in
guestion. To hold otherwise would require
all legislative enactments creating cffences
be submitted to the test of whether they

(R

cifend the principles of fundamental justice.
In other words., the policy of the law as
determined by the legislature would be
measured against Jjudicial policy of what
zffends fundamen:tal Justice. In terms of
procedural fairness, that is an acceptable
area for judicial review but it should not,
in my view, Dbe extended to <consider the
substance of the offence created.

The Atiorney General for Alberta submits that, thus far,

e decision =f the Manitcdba Court of Appeal is essentially

correct. The court went on 0 f£ind the legisiation impugned in

tha

b

I
e

[E

¢ case was contrary te the "equallity before the law" provision

5. L1(b) 2f the Canadian 3il.i »f Rignts, which does not caoncern

However, the Manitoba Court of Appeal felt it necessary

cemment upon the judgment of the British Columbia Court of
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Appeal in the case at bar, which it did in the following terms

(also ac p. 657):

It 1is here appropriate to comment on the per
curiam judgment of the British Columbia Court
Of Appeal in Ref. Re §. 94(2) of Motor
Vehicle Act, R.S.B.C 1979, . 288, 42
8.C.L.R. 364, 33 C.R. (3d) 22, [1983] 3
W.W.R. 756, 19 M.v.R. 63, 4 C.C.cC. (3d) 243,
147 D.L.R. (3d) 539, now under appeal to the
Supreme Court of Canada. What the court
decided in that case was that it was contrary
cc the principles of fundamental justice to
enact a limitation on a substantive offence
of driving while suspended by taking away the
defences of nonesr or reasonable mistake of
fact and lack of guilty intent. The court
did not decide that it was unconstituticnal
tO create an offence with penal consequences
°f driving while suspended. In the present
case, the iearred Provincial Judge decided
that it was contrarv to the principles of
fundamental justice to Create an offence of

imply Seing intoxicated with its actual and
potential conseqguences for deprivaction of
liberty. Se, I do ot regard the opinion
nNere expressed as in conflict with the
3ritish Columbia Ref. case,

in

8. The Attcrney General for Alberta submits rhat the obiter
in the preceding passage is wnolly incorrect. It is submitted

ICDer to charac:terize s, 94(2) as "procedural” in

that it is5 inm

w

the sense of taking away defences which would otherwise be

available to the accused; racher, the matter of rhe elements of

th
it}

an o

2NCe, and the defences available to an accused charged with

h

& particular offence, are matters of substantive law. It is
Submitted that the Hayden case, insofar as 1ts ruling on s. 7 of
the Charter is concerned, cannot logically be reconciled with the

decision of thne British Columbia Court of Appeal in this case,
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either as attempted by Hall, J.A. in the passage quoted in the

Preceding paragraph, or at all.

9. In the course of his dissenting judgment in R. v. Hauser
(1979} 1 s.C.R. 984 at 1027, Dickson, J. {as he then was)
discussed the difference between substantive and procedural law

(in the context of s. 91(27) of the Constitution act, 1867) in

the follcowing terms:

Crimirnal 1law is concerned with the statement
of the legal principles which constitute the
substance of the law. The criminal law gives
or defines rights and obligations. Criminal
procadure, on the other hand, in its broadest
sens2, comprehends the mode of proceeding by
whichn those rights and obligations are
enforced ...

10. It is submitted that =he aspects of s. 94 which are
impugned in the case at bar {the lack >f mens rea as an element

~

©f the offence, and the seven day minimum jail sentence upon

T

conviction) are substantive rathner than oprocedural in nature.

Trere is no doubr thac if legislation leading to a deprivation of

P

}ee

berty prescribad prccedures which were inconsistent with the
BPrinciples of natural justice in the eyes of a court, s, 52 of

the Constituticn Act, 1982 would permit a court to declare same

tc be of no force or effect (a radicail change in the status of
the rules of natural Justice, which heretofore were always
subject to being ove;ridden by legislation). However, for the
teasons set forth in paragraphs 1-4 hereof, it is submitted that
such power as is bestowed by ss. 7 and 52 of the Charter does not

extend to substantive as opposed to procedural content of

(2%
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impugned laws, and that contrary to the dicta in Hayden quoted in
paragraph 8 hereof, the provisions in question on this appeal are

not prooerly characterized as being procedural in nature.

11l. The passage in which the court below decided that s. 7
of the Charter does permit review of the substantive (as opposed
to proccedural) content of legislation is found at p. 30 of the
Case on Appeal. The material portion of that passage reads as

follows:

Upon this view of the matter the effect of s.
7 is to enshrine in the Constitution the
principles of natural Jjustice. That is
certainly one view of the matter. It does
not, nowever, give any effect to s. 52 of the
Constitution Act wich can be viewed as
effecting a fundamental change in the role of

the courts. The 3ill of Rights allowed the
courts to test +tne content oI federal
legislation, but because the B8ill was merely
a statute, its effectiveness was hampered by
the equally persuasive "presumption of
validicy” of federal legisliation. The
Constitution Act, in cur c¢pinion, has added a
new dimension to the role »f the courts; the
coures nave been given constitutional
jurisdiction to lock at not only the vires of
tne legislation and whether the procedural
safeguards reguired oy narural justice are
oresenct but tco go furrher and  consider  the
content of the legislanion...
i2. Witn the greatest cespect to the court below, it is

submit-ed that =ne foregoing is illogicai. The fact that 3. 52

~f the Constitution Act, 1982 provides that laws which are

inccnsistent with {amongst other parts of the Constitution) the

Charter are "~f no force or effect to the extent of the

ig {it is submitted) irrelevant to the question as

1
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of the Charter empowers a court to review the
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Substantive (as °pposed to procedural) content of legislation.
All that s. 52 implies with Ié€spect to the interpretation of s. 7
(1t is submitted) is that the court can now loock "at whether the

safeguards required by natural justice are present" in

e

procedurg
4 statute which, under the ruies of hatural Jjustice before the

Charrer, 3 couret could ncrc do.
gL ter

3. It is accordingly submitted that S. 52 is irrelevant to

o

the interpretation of s. 7 ard tha=, accordingly, even if the
decision 5f the court below were correct, the reasoning of same
is incorrect. 1t is, of course, submitted that the Juestion of
whether g. 7 EmMDOwWers a court to examine che substantive (as
Cpposed to brocedural) content of legislation muse be answered by
interpreting =he words "principles of fundamental iustice® in s.

7 itself. as Previously noted, it ig submitted that these words

fo
Q

tended to be limited, to incorporating

P
(nJ

are limited, =and we

L}

a

rr
O
r

neear "procedural due process"

uticn the c¢

Q

into the Consci

fu

11, In 8. v, 7voun funrepcrted June 27, 1984 Ort. C.A.), the

O

atario Court of Adppeal ruled that s, 7 permits review of the
Suostantive coaten: of a law, as opposed to the procedural

eoatent of 2 law. It g Tespectiully submittad that this case is

T

wtongly decided as the court failed to give proper or any weigh

“© the intention of the drafters cf the Charter. In this
TesSpect, see pages 42-43 of that decision.
5. To summarize the Preceding, then, ir is submitted that:
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(ay the

validity of s. 94{2) goes to
substantive (as

- 10 -

argument of the Respondent as to the
matters of

opposed toO procedural)

content of the legislation, and

{(b) as s. 7 does not permit a court to review

the substantive content [(as

the

opposed to

procedural content) of legislaction,

and since RO fault with the procedural
content cf the legislation 1S gither
alleged orf can pe found, the S. 7

challenge to  S.

94(2) must be rejected

and tne appeal aliowed on this point.

16. Iin zhe alternacive, 1

of "subscantive due process” 1nts the Constitution,

submitted that

chere 13 not and has

(R
i

5. 7 does incorporate rhe concept
rhen it 1is
a blanket

never been

requirement that "mens rea” be an element of every cffence. The

presumptions

Citv of Sauic

contained in the

Ste.

judgment of this court in R. V.

Marie (12787 2 s.C.R. 1299 are, it 1is

submitted,

rather than & 3I&d

Not even in R. ¥

]

ccurs SO s8C zart

marely

ament of orin

&as T say what mens rea was an

rebuttable rules of statutory construction

of fundamental justice.

(9]
1
Y
—
@
0

orue; R. v. zaril i{1979] 2 S.C.R. 547 did this

essencial

mmeneansena:

ingredient »f even every criminal offence.

trhat the fForegolng 1S correct, and assuming this

ro review the substantive content of the 1law,
an element of thls particular ~ffence, that is.

s. 94 of the cmpugned statuce?

18, Section 34(2) provides that s. 94(1) creates "an absoute

1iapility offence
driving, whethert

suspensicn’. The

orocf of

o=

in which guiiz s established by
~r not the defandant Xnéw of the prohibition oF

sffence in s. 94{1) has twe branches.
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13, The branch in s. 94(1)(a) involves a person who drives

while prohibited from driving under ss. 30,

(1) Section 90 empowers a cour
suspension, but not 'where
defendant nor his agent
appears before the court at
conviction! (sudbseczion
submitted that this provi
that the defen
suspension, and jus:i i
able to deny same ar a
under s. 34(i)(a).

(3
io

:L
]
73
P

1
1
s hi
£

{il) Secticrn 91 also invalves a
suspensicn and appears to
tne defencdant > appear
subsection (1l}).

(1il) Sectiocn 32 invoives a suspension which
follows Dy <cperation of law as a
conseguence cf conviction of certain
cffences. Ignocrance ¢f the law is not
{R. w MacDougall (1%82) 43 N.R. 560
(S.C.C.j) and cugnt =t s de 3 defence
td a charge under s. 94 and, in any
gvent, the suspensicn doe2s not apply
‘where neither cthe defendant nor his
agent cr counsel appear before the court
at the time of conviction' (s. 92(3})).

ViVl o Section 92.1 requires a court to impose
a suspension when sentencin following
conviction  for certain offences. Again,
~nough, this does nnt apply 'where
neltner cthe defendant nor his agent or
counsel appears before the co rt at the
time of conviction' {s. 92.1(5)).

9. It is cherefore submitted :that, at least insofar as the

zranch cf tne zffence created by s. 94(1)

33(2) is 0ot in any way inconsistent

justice.

14 ')
3
[$1
A7)
3
D
o]
rr
[\V]
f-—

21 The second branch of the of

%4(1){b), concerns suspensions resulring under previously

£t to impose a
neither the
Or counsel

the time of

Ya)). It is

N guarantees

know of such

S 10t Dbeing

1 of a charge

court-imposed
also require
ln cour:t {see

{(a) 1is concerned,

with any principle of

fence, created

91, 92 or 932.1.
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existing {but no longer existing) statutory provisions. Section
94(1)(b) is, in essence, a transition provision. Even 1if there
are still, in the province of British Columbia, suspensions under
the former ss. 82 or 92, these will grow less in numbers over

time and eventually become extinct.

22. it 1s submitted that even if it could be said that s.

fend some principle cof fundamental justice insofar

[ ]

94(2) might o

to offences under -he former §S. B2 or 92 (in that

-

w

as it applie
suspensicons under those orovisions could be extended
administratively if notice was sent to the driver, perhaps
thereby raising, but for s. 94(2), the issue of the driver's

receips or nen-receipt of the notice when being prosecuted under

1t

S. 34(1l)Y(b)), s. 94(2) need not be ruled wholly inconsistent with

[ ]]
9]
[}

the Charter and thus whollv "of nc rce or effeces",

23. Secticn 52(1) of cre constitution Act, 1982 provides

that laws which are inconsisten- with the provisions of the
Constitution are "to the extent of the inconsistency” of no force
cr effect. Since i: is submitted =:shere is no constitutional
Gifficulty with s. 94(2) appivincg to an offence under s.
84(1lj(aj, it is submicted that s. 94{2) should not be held to be
totally of "nc force or effect” but only, at worst, of no force

cr elfect in respect of offences under s. 94(1)(b).

24, It is submitted that to apply s. 52(i) in this way, in

tnese circumstances would not amcunt co the court "legislating".

Tnis is because i+ is submitted that the structure of s. 934 is

such tnat the B.C. legislature would nhave intended s. 94(2) to
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apply to s. 94{l){a) and would have enacted same, even if this

court holds that s. 94(2) cannot apply in respect of s. 94(1)(b).

25. It is submitted that the argument in paragraph 24 hereof

reflects the proper test as enunciated in A.G. Alberta v. A.G.

Canada [1947] A.C. 503 (P.C.) at 518:

The real question is whether what remains is
so inextricably bound up with the part
declared invalid that what remains cannot
independently survive or, as it has soretimes
been put, whether on a fair review of the
whole matter it can be assumed the
legislature would have enacted what survives
without enacting the part that is ultra vires
at all.

while the test quoted was created with respect to the
questicn of whether or not a court should "sever" parts of

legislation found to be ultra vires from the balance of it, it is

submitted that s. 52 of the Constitution Act, 1982 enshrines this

test in our written constitution and requires the courts to

develop an analogous test with respect to legislation which to

some degree conflicts with a provision of the Charter of Rights.

26. It is submitted that =he foregoing is not inconsistent

-

with the decision of the Ontaric Court of Appeal in The Queen v.

Southam (1983) 146 D.L.R. {3d) 408. In that case, that court
ruled that it would not construe s. 12{(1) of the Juvenile

Delinquents Act, which provided for mandatory in camera trials

for juveniles, as permitting a judge to exercise a discretion on
a case-by-case basis since to do so would be to rewrite the

legislation. It is submitted that same is in no way anralogous to

)
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what it is proposed this court do in this case in paragraphs 23-

25 hereof,

27. Accordingly, it is submitted that, at the very least,
this court ought not to declare that s. 94(2) is "of no force or

effect" to the extent it applies =0 3. 94(1l)(a).

28. Finally with respect to s. 7, it is submitted that there
is no principle of Ffundamental iustice which states that a

statute may not prescribe a minimum sentence of incarceration

upon conviction of an offence.
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(b) Section 11{d)

29. Tt is submitted that s. l1(d) is only contravened where
the accused bears the onus of proof (or disprocf) with respect to
an element of the offence with which he is charged; s. 11{(d) does
not permit a court to second-guess rhe legislature as to what the

elements of the offence (which must be proven by the Crown) ought

T
-

to include. On this point, =the Acnorney General for Alberta
adopts the argument oI the appeillant at paragraphs 58-64 pages
28-31 cf its Fac:tum, that ot <the Attorney General for
Saskatchewan in paragraphs 20-23 pages 10-11 of its Factum, and

that of the attorney General focr Canada in paragraphs 19-23 pages

18-20 of its Factud.

1

20. Zence, it ls respecTIiully submitted that the s. i.{4)
challenge tc s. 34(2) must be re‘sc-ed as well, as nothing in the
impugned Legislaticn requires the accused to disprove any element

~f the offence or raises any presumprion of any kind against the

accused with respect o an element I the offence.
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PART IV
NATURE OF THE ORDER SOUGHT

That this appeal be allcwed.

ALL OF WHICH IS RESPECTFULLY SUBMITTED.

/

s

Wrxr1am Henkel, Q.C.
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