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PART | - STATEMENT OF FACTS

A. OVERVIEW

1. In this Reference, the Attorney General of Canada affirms the validity of proposed feceral
legisiation that enacts a definition of ceriain aspects of marriage for civil purposes. The
proposed law is an initiative on the part of the Governmeni of Canada which, if enacted, would
provide a uniform law across the country extending the capacity to marry to same-sex couples.
The Attorney General of Canada argues that the proposed legislation is autharized by the power
over ‘marriage” in s. 91(26) of the Constitution Act, 1867, and is consistient with the Canadian
Charter of Rights and Freedoms (*Charter”).) That part of the definition of marriage, which
provides that marriage is the lawful union of one man and one woman, has been held by lower

courts to discriminate on the basis of sexual orientation.

2. The proposed legislation deals only with marriage for civil purposes and has no effect on
the freedom of religious officials to refuse to perform marriages that are not in accordance with
their religious beliefs. This freedom is not only affirmed by the proposed iegisiation but is
guaranteed by s. 2(a) of the Charfer.

B. SUMMARY OF THE FACTS

i. The Reference

3. On July 16, 2003, the Governor in Council issued an Order in Council asking this Court
to hear a reference on the Government’'s Proposal for an Act respecting cerfain aspects of legal
capacity for marriage for civil purposes. The Order in Councill, filed in this Court on July 17,
2003, sets out questions relating to the constitutional validity of the proposed legisiation, the
operative clauses of which read as follows:*

1. Marriage, for civil purposes, is the lawful union of two persons o the
exclusion of all othars.

2. Nothing in this Act affects the freedom of officials of religious groups to
refuse to perform marriages that are not in accordance with their religious beliefs.

" Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1882, being Schedule B fo the
Canada Act, 1982 (UK.}, 1982, c. 11, ["Charfer’] in the Book of Authorities of the Attorney General of
Canada ["AGC Authorities”], Vol. lll, Tab 40

2 Order in Council P.C. 2003-1005 dated July 18, 2003, Annexed Proposal for an Act respecting certain
aspects of fegal capacity for marriage for civil purposes, in the Record of the Attorney General of Canada
[“AGC Record™], Vol. |, Tab 3, p. 9
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ii. The EGALE, Halpern and Hendricks cases

4, This Reference was preceded by litigation challenging the constitutiona! validity of the
opposite-sex requirement of 'marriage in the provinces of British Columbia, Ontario and Québec.
in British Columbia and Ontario, each province’s Court of Appeal has ruled that the common-law
definition of marriage as the “union of one man and one woman” unjustifiably violates equality
rights and is therefore unconstitutional. The two Courts of Appeal have changed the common-

taw definition fo the union of "two persons”,

5. in British Columbia, two separate petitions for declarations based on equality rights were
filed — one by same-sex couples and the other by Equality for Gays and Lesbians Everywhere
(EGALE) along with other same-sex couples. Both petitions were heard by Pitfield J. who, by
judgment issued October 4, 2001, dismissed the petitions. The same-sex couples and EGALE
appealed Pitfield J.’s decision to the British Columbia Court of Appeal. By judgment issued May
1, 2003, the British Columbia Court of Appeal allowed both appeals in its decision styled EGALE
Canada Inc. v. Canada {Attorney General) ['EGALE"],® but suspended the remedy for two years.

5, in Ontario, two separate applications for declarations were filed — one by same-sex
couples based on discrimination in relation 1o sexual orientation, and the other by the
Metropolitan Community Church of Toronto (MCCT), which solemnized same-sex unions as
marriages. in its application, MCCT relied upon discrimination in relation to sexual crientation,
violation of freedom of religion and religious discrimination. By judgment issued July 12, 2002,
the Divisional Court allowed the application on the grounds of discrimination in relation to sexual
crientation, but suspended the remedy for two years. The application of the MCCT based on
freedom of religion and religious discrimination was dismissed.

7. The Attorney General of Canada was granted leave to appeal the decisions on the
equality rights violation to the Court of Appeal for Ontario. The coupies and MCCT were granted
leave to cross-appeal the decisions on the suspension of the remedy, and MCCT alone on
freedom of religion and religious discrimination. By decision issuad June 10, 2003, the Court of
Appeal for Ontario in Halpern v. Canada (Attorney General) [“Halpern')* dismissed the appeals
and allowed both cross-appeals on remedy by giving immediate effect to the change in the
common-law definition of marriage. However, the Court of Appeal dismissed MCCT's cross-

appeal on freedom of religion and religious discrimination.

® EGALE Canada Inc. v. Canada {Attorney General) (2003), 13 B.C.L.R. (4™ 1 (C.A) ['EGALE"], AGC
Authorities, Vol. |, Tab 8
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8. After the decision of the Court of Appeal for Ontario, the British Columbia Court of Appeal
amended its order, with the Attorney General of Canada’s consent, and gave immediate effect to
the change in the definition of marriage. As a resuli, in both provinces, same-sex couples have

the legai capacity to marry, and are doing so.

9. in Québec, Hendricks and LeBoeuf, a couple, sought a declaratory judgment that the
statutory opposite-sex requirement for marriage in that province violated s. 15(1).° By decision
issued September 6, 2002, the Québec Superior Court granted the application in Hendricks v.
Québec (Procureur général) [*Hendricks’], © but suspended the remedy for two years.

10, The Attorney General of Canada appealed the decision to the Québec Court of Appeal,
but withdrew his appeal on July 15, 2003. The issue remains before the Québec Court of
Appeal because other parties have also appealed the decision.

iii. Marriage in Canada

11. Under the Constitution Act, 1867, Parliament is given the power over “marriage and
divorce” in 5. 891(26) while the provincial legislatures are given the power over “the soiemnization
of marriage in the province” in s. 92(12).” Couples who wish to marry in Canada must meet both
the federal requirements of capacity to marry and the solemnization requirements of the

province or territory where they intend to marry.

12. in the late 18th century in British North America, marriages were lawful only when

contracted before clergy of specific denominations, subject to limited exceptions.® Over the

* Halpern v. Canada (Atforney General), (2003) 65 O.R. (3™} 161 (C.A.) [*Halpern"], AGC Authorities, Vol.
I, Tab 12

5 Hendricks v. Québec (Procureur général), [2002] R.J.Q. 2506 (Sup.Cr) ["Hendricks™], AGC Authorities,
Val. 1, Tab 14

®The Court declared three provisions inoperative: (i) the portion of Article 365 {para. 2) of the Code civil du
Québec/Civil Code of Québec, L.Q./ 3.Q., 1991, ¢. 64 (AGC Authorities, Vol. V, Tab 87) stating that
marriage “may be contracted only between a man and a woman”; (i} the Federal Law — Civil Law
Harmonization Act, No. 1, S.C. 2001, c. 4, s. 5, a federal statute appiicable only in Québec (AGC
Authorities, Vol. i}, Tab 51); and (iii} the Modernization of Benefits and Cbligations Act, 3.C. 2000, ¢. 12,
s. 1.1 {AGC Authorities, Vol 11I, Tab 50}. itis to be noted that Article 365 (para. 2) had aiready been
repealed by An Act instituting civil unions and establishing new rules cf filiation, $.Q.. 2002, c. 6, 5. 22,
;AGC Authorities, Vol. V, Tab 91).

Consifiution: Act, 1867, 30 & 31 Victoria, ¢. 3 (UK.}, ss. 21(26), 92(12), AGC Authorities, Vol. [l, Tab 39
® For example, see An Act for Regulating Marriage and Divorce, and for preventing and punishing Incest,
Aduftery and Fornication, 31 George lli, c. 5, 5. i (1791XN.B.) {AGC Authorities, Vol. Ill, Tab 58); An Act fo
confirm and make valid certain Marriages heretofore contracted in the Country now comprised within the
Province of Upper Canada, and to provide for the future Solemnization of Marriage within the same, 33
George [il, . 5, 5. 1 {1793) (AGC Authorities, Vol. IV, Tab 60); and An Act to render, and make valid,
certain Marriages, herglofore solemnized before Magistrates, and other Lay Persons, 33 George lll, ¢. 5
(1793)}N.8.}, ss. i - iii (AGC Authorities, Vol. lli, Tab 59). These Acts provided for the recognition of
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course of the 19th century, registration of marriages for civil purposes was transferred from
religious authorities to the colonial {and then provincial or territorial) vital statistics registrars.”
Over this same time period, the ability to perform marriages was slowly extended by colonial
legislation to religious officials of additional denominations.'® Beginning in the late 19" century
through to the 20" century, colonial (and then provincial or territorial) legisiation began to specify

procedures for the conduct of purely secular marriage ceremonies available to all.”

13. Currently, provincial and territorial solemnization requirements generally involve three
steps: first, obtaining authorization to marry; second, geing through a ceremony of marriage,
either religious or civil, and third, registering the marriage with the provincial or territarial
government.

14. In all provinces and territories, except for Québec," authorization to marry can be
obtained by securing a licence from the couples’ iocal municipal office. This licence aliows the
couple to have their marriage solemnized in either a religious or civil ceremony. In severai
provinces and territories, a marriage can also be authorized by the publication of banns in a

religious institution, in which case no licence is needed.™

marriages by secular officials (such as Magistrates or Justices of the Peace) only where recognized
religious officials were unavailable in a given geographical area.

® For example, see An Ordinance respecting Marrfage in British Columbia, 1865, No. 21, s. iv (B.C.) {AGC
Authorities, Vol. ili, Tab 53); An Ordinance Respecting Marriages, No. 9 {1878), s. xii (N.W.T.) {AGC
Authorities, Vol. lil, Tab 57); and An Act relating to the Registration of Marriage Certificates, and to amend
the Act hereinafter mentioned, 55 Victoria, ¢, 7 (1891), s. § (P.E.L}, (AGC Authoritles, Vol. IV, Tab 63)

' For example, see An Act fo reguiate the Celebration of Marriages in Newfoundiand, 57 George i, c. 51
(1817), s. ii {Nfid.) [Quakers, Jews] (AGC Authorities, Vol. lll, Tab 85Y); An Act to make vaiid certain
marriages haretofore contracted, and to provide for the future solemnization of maitrimony in this Province,
11 George IV, ¢. 36 (1830), s. iii (Upp. Can.} {Church of Scotland, Lutherans, Presbyterians,
Congregationalists, and other Christian dencminations] (AGC Authorities, Vol. IV, Tab 61); and An
Crdinance respecting Marriage in British Columbia, 1865, No. 21, s. xi (B.C.} [Quakers, Jews], (AGC
Authorities, Vol. il, Tab 53)

" For example, see An Ordinance respecting Marriage in British Colurmbia, 1865, No. 21, ss. iii —vi (B.C.)
(AGC Authorities, Vol. lll, Tab 53); An Ordinance Respecting Marriages, No.9 (1878), s. 1 and An
Ordinance Respecting Marriages 1828, R.Q. ¢, 46, 5. 3 (N.W.T.) (AGC Authorities, Vol. lil, Tabs 57 & 58},
The Mariage Act, R.S.A. 1922, ¢. 213, ss. 16 — 18 (Alta.) (AGC Authoritizs, Vol. Ili, Tab 52); Marriage Act,
R.S.B.C. 1930, ¢. 41. s5. 16 — 21, (B.C.} (AGC Authorities, Vol. 1], Tab 54); and The Marriage Act, R.5.0.
1850, c. 222, s. 25 (Ont.), {AGC Authorities, Vol. IV, Tab 62).

2 |n Quéebec, before the solemnization of a marriage can accur, whether it be pursuant to a civil or
religious ceremony, the officiant must post a notice for 20 days before the date fixed for the ceremony, at
the place where the marriage is to be solemnized: Code civil du Québec/ Civil Code of Québec,
L.Q./S.G., 1881, ¢. 84, as amended, Article 368 and Rules Respecting the Solemnization of Civil
farriages and Civil Unions, C.C.Q., 1991, ¢. 64, Rule 1, (AGC Authorities, Vol. V, Tabs 88 & 89).

'® Marriage Act, R.S.0. 1990, c. M.3, 5. 17 (AGC Authorities, Vol. V, Tab 83}, The Marriage Act, R.S.M.
1987, c. M50, s. 8 (AGC Authorities, Vol, IV, Tab 71); Marriage Act, R.8.Y. 2002, c. 148, ss. 19-23 (AGC
Authorities, Vol. V, Tab 95); Marriage Act, R.3.N.B. 1973, ¢. M-3, s, 11 (AGC Authorities, Vol. V, Tab 78);
Marriage Act, R.S.N.W.T. 1988, c. M-4, 5. 22 (AGC Authorities, Vol. V, Tab 79}; and at the time of division,
effective April 1, 1999, Nunavut adopted NWT's legislation, (AGC Authorities, Vol. V, Tab 87).
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15. Once a marriage has been autharized (by licence or banns), the ceremony of marriage
may be either religious or civil. A religious ceremony can be performed by a provincially or
territorially registered official. A civil ceremony can be performed by a judge, a justice of the

peace, or an official such as a marriage commissioner.

16. After a marriage ceremony, the official who performed the marriage forwards the
marriage registration form or declaration™ to the province’s or territory’s registration office. If the
requirements of both federal and provincial or territorial law have been met, the provincial or

territorial office registers the marriage and issues a marriage certificate 1o the coupie.

iv. Demography

17. The Canadian demographics for marital status and religious affiliation provide context for
the issues under consideration. Marriage currently remains the predominant family structure in
Canada, with 70% of 2001 Census families consisting of married couples.”® However, since the
late 1980s, the proportion of married couples has decreasad in relation to other family types.'®
The 2001 Census aiso, for the first time, provided the incidence of common-law same-sex

relationships, which comprised 0.5% of Canadian couples.'’

18. The Canadian population remains predominantly Christian, with the reported figure of
72%. Since 1991, the proportion of persons identified as Christian has decreased (by 2% for
Catholics and 6% for Protesiants) while the proportion of persons identified with all other
religious affiliations has increased by 2.1%."® in 76% of marriages conducted in 2000, couples
chose religious rather than civil ceremonies."” Important provincial and territorial variations
underlie these national statistics.”

v. Same-sex relaticnships in other countries

19. Canada would not be the first country to confer the capacity to marry for civil purposes
on same-sex couples. The Netherlands was the first country to “open up” the civil institution of
marriage to same-sex couples, effective Aprii 1, 2001. Belgium has since taken this step,

effective June 1, 2003. Both countries effected this change to their civil definitions of marriage

¥ Code civil du Québec/ Civil Code of Québec, L.Q./ S.Q., 1991, ¢. 64, as amended, Article 375, AGC
Authorities, Vol. V, Tab 88

'S Affidavit of Jim Sturrock, sworn October 6, 2003, at para. 15 {*Affidavit of Jim Sturrock”), AGC Record,
Vol.f, Tab g, p.17

® Affidavit of Jim Sturrock, at para. 15, AGC Record, Vol. I, Tab 8, p. 17

Y Affidavit of Jim Sturrock, at para. 25, AGC Record, Vol. |, Tab 6, pp. 20-21

'® Affidavit of Jim Sturrock, at para. 19, AGC Record, Vol. |, Tab 6, pp. 18-19

' affidavit of Jim Sturrock, at para. 22, AGC Record, Vol. |, Tab 6, pp. 19-20
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by amendments to their respective Civil Codes. Both Codes now provide, quite simply, that a
marriage can be contracied by two people of different sex or of the same sex. As well, seven
other European countries have enacted other legal institutions to formally recognize same-sex
relationships.”!

PART li - POINTS IN ISSUE

20. The Reference asks three guestions:

{(a) Is the annexed Proposal for an Act respecting certain aspects of legal capacity for
marriage for civil purposes within the exclusive legislative authority of the Parliament of
Canada? I not, in what particular or particulars, and to what extent?

(b) i the answer to question 1 is yes, is section 1 of the proposal, which extends
capacity to marry to persons of the same sex, consistent with the Canadian Charter of
Rights and Freedoms? If not, in what particular or particulars, and to what exient?

{c) Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian Charter
of Rights and Freedoms protect religious officials from being compelled to perform a
marriage between two persons of the same sex that is contrary to their religious beliefs?

= Affidavit of Jim Sturrock, at para. 22, AGC Record, Vol. |, Tab 6, pp. 19-20
2 Affidavit of Cornelis Waaldifk, sworn Cctober 4, 2003, at paras. 13-16, 41-43, 58-65, AGC Record, Vol. |,
Tab 9, pp. 56-57, 66-87, 72-75
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PART Il - ARGUMENT
QUESTION 1: THE PROPOSED LEGISLATION IS WITHIN THE EXCLUSIVE
LEGISLATIVE AUTHORITY OF PARLIAMENT
21. The first question on this Reference is as follows:
Is the annexed Proposal for an Act respecting certain aspects of legal capacity for
marriage for civil purposes within the exclusive legislative authority of the

Parliament of Canada? If not, in what particuiar or particulars, and to what
extent?

22. Ciause 1 of the proposed legislation would, if enacted by Parliament, change one aspect
of the legal capacity to marry for civil purposes, by stipulating that marriage "is the lawful union
of two persons to the exclusion of all others.” The proposed legislation is within Parliament’s
e;cc!usive authority {o legislate in relation to capacity to marry. it follows that the proposed
legislation is constitutional, as it falls within the scope of the word “marriage” found in s. 91(26) of
the Constitution Act, 1867.

i. Parliament has jurisdiction under section 51(26) over capacity to marry

23. The distribution of legisiative power in the Consfifution Act, 1867 is exhaustive. This
means that every matter, existing now or in the future, can be found within the legisiative
competence of either Parliament or the provincial legislatures.22 As a result, either Parliament or

the provincial legislatures must have the power to extend marriage to include same-sex couples.

24, Under the Constifution Act, 1867, Parliament is given the power over “marriage and
divorce” in 8. 91(28), while the provincial legislatures are given the power over “the
solemnization of marriage in the province” in s. 92(12).%° Itis generally understood that

Parliament has jurisdiction over “capacity”,?* such as prohibited degrees of consanguinity® or

ZA.G. Ont. v. A.G. Can. (Reference Appeal), [1912] A.C. 571 (P.C.) at 581, 583-84 {AGC Authorities, Vol.
I, Tab 2); Bank of Torontfo v. Lambe (1887), 12 A.C. 575 (P.C.) at 587 (AGC Authorities, Vol. |, Tab 6};
Union Cofliery Co. v. Bryden, [1839] A.C. 580 (F.C.) at 584-5 (AGC Authorities, Vol. I, Tab 31}, A.G. Can.
v. A.G. Oni. (Labour Conventions), {18371 A.C. 326 (P.C.) at 353-4 {(AGC Authorities, Vol. |, Tab 1}; and
Jones v. A.G.N.B,, [1975] 2 8.C.R. 182 at 195 {AGC Authorities, Vol. 1i, Tab 16)

= Constitution Act, 1 867, 30 & 31 Victoria, ¢. 3 {U.K.), s5. 91(28) and 92{12), AGC Authorities, Vol. lil, Tab
39

*H.R. Hahlo, Nuflity of Marriage in Canada (Toronto: Butterworths, 1978), pp. 5-44, AGC Authorities, Vol.
il, Tab 35

@ Teagfe v. Teagle, [1952] 3 D.L.R. 843 (B.C.5.C.} at 845-8, AGC Authorities, Vol. lI, Tab 29
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the existence of a prior maritai relationship.”® The provinces have jurisdiction over pre-

ceremonial requirements® and the qualifications of the person performing the ceremony.®

25. With respect to capacity, English law on marriage initially established which marriages
were prohibited. These prohibitions were based on such factors as minimum age of consent,
free and informed consent, and a table of prohibited degrees arising either by blood or by
marriage prepared in 1563 by Archbishop Parker of the Church of England and reflected in the
statutes of Henry VIIL. At the time of Confederation, these prohibitions were part of the law of
Canada, apart from Québec, although the law in force in that province was essentially the

same.®

28. In the late nineteenth century, the Parliament of Canada began to legisiate to supplant
certain aspects of the pre-existing law in relation fo capacity. In 1882, for example, Parliament
passed legislation repealing the prohibition against marriage between a man and the sister of his
deceased wife.* in 1990, Parliament replaced the oid law on prohibited degrees of
consanguinity with the Marriage (Prohibited Degrees) Act, which provided that persons may not
marry if they are lineally related by consanguinity or adoption or if they are brother and sister by
consanguinity or adoption.” '

27. Parliament, therefore, has historically legislated with respect to certain aspects of the
capacity to marry. The legislative proposal before the Court in this Reference would be another

exercise of the same federal jurisdiction.

ii. Parliament’s jurisdiction should be given a purposive interpretaticn

28. Section 91(26) should be given a purposive interpretation. A purposive interpretation of
a constitutional provision should begin with an examination of “...the meaning of its words,
considered in context and with a view to the purpose they were intended to serve”.* This

approach requires an examination of the facts leading up te and surrcunding the adoption of the

% Helens v. Densmore, [1957] $.C.R. 768 at 778-9 per Cartwright J. (for the majority), at 784 per Rand J.,
AGC Authorities, Vol. |, Tab 13

Aispectorv Afspector [1957] C.R. 454 (C A} at 462, 464-5, AGC Authonﬂes Vol i, Tab 4

% Gilham v Steele, [1953] 2 D.L.R. 89 (B.C.C.A.) at 90 per O’Halloran J., at 82-3 per Robertson J., and at
98 99 per Bird J., AGC Authorities, Voi. |, Tab 10

2 Bill S-14, An Act respscting the laws prohﬁbrtmg marriage between related persons, 2" sess., 34" Pait,
(Minutes of Proceedings and Evidence of Legislative Committee, 8 November 1880, House of Commons),
AGC Record, Vol. IV, Tab 33, p. 578

% An Act concerning Marriage and a Deceased Wife's Sister, 8.C. 1882, ¢. 42, AGC Authorities, Vol. 1ii,
Tab 41
*1 Marriage (Prohibited Degrees) Act, 8.C. 1990, ¢. 46, AGC Authorities, Vol. lll, Tak 49
2 R v. Biais, 2003 SCC 44 at para. 16, AGC Authorities, Vel. If, Tab 24
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constitutional provision. Relevant evidence would include anything showing the rationale for
which the provision was included in the Constitution. This would include records of negotiations,
statements by individuals involved in the drafting process, debates, and events preceding the

adoption of the provisions that highlight a relevant issue.*

29. The constitutional debates on marriage in the legislative assembly of the old Province of
Canada are not directly helpful on the present issue. Certainly, it was never suggested that
marriage might include same-sex unions. However, a driving force behind the allocation of the
marriage power to Parliament was the desirability of a uniform law of marriage across the
country.* The idea was to avoid a patchwork situation with its concomitant problems of

recognition and enforcement of marriages.

30, This perspective is reflected in the judgment of Rand Jd. in Helens v. Densmore, a case
concerning the validity of provincial legisiation prescribing the capacity of divorced persons to
marry. He stated:®

That being the provincial faw before Confederation, it became thereafter the law
as if enacted by Parliament. As paramount law, it would determine the capacity
for marriage of the perseon affected throughout Canada; and there could be no
qguestion of a Province not giving it recognition. Apart from questions of
solemnization, with one source of law for marriage and divorce, personat capacity
cr incapacity is the same throughout the nation.

ili. Parliament’s iurisdiction should be given a progressive interpretation

31. The purposive approach supports 2 progressive interpretation of the Constitution. The
word “marriage” appears in 8. 91(26) as a head of legisiative power intended to provide a basis
for nationwide rules of capacity. Such a general and broad power is inevitably going to be
affected by changes in social attitudes towards relationships. The interpretation of the power
should reflect this reality.

32. The interpretation of s. 91{26) should not be restricted to what that provision meant in
1867. That would invoke notions of “originalism” and “frozen concepts”. This Court has

consistently endorsed a progressive approach as a fundamental tenet of constitutional

% This Court considered this kind of evidence in R. v. Blais, 2003 SCC 44 at paras. 189-31, AGC
Authorities, Vol. Il, Tab 24,

34 Parliamentary Debates, 3" sess., 8" Prov. Parl. (February 3, 1865), AGC Record, Vol. IV, Tab 32 at
567-570; see also: F. Chevrette and H. Marx. Droit constitutionnel (Montréal, Les Presses de 'Université
de Montréal, 1982), p. 656 (AGC Authorities, Vol. I, Tab 33) and P.W. Hogg, Constitutional Law of
Canada, Loose-leaf ed., Vol. 1, {Toronto: Thomson Carsweli, 1997), pp. 28-1 to 26-2, AGC Authorities,
Vol. ll, Tab 38,

* Helens v. Densmore, [19571 S.C.R. 768 at 784, AGC Authorities, Vol. |, Tab 13
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interpretation, often expressed as the “living tree” principle.®® Constitutional provisions are
intended to provide “a continuing framework for the legitimate exercise of governmenial

power”.*

33. The Constitution must be continuously adapted to new conditions and new ideas.® This
requires an assessment of relevant factors occurring since Confederation that could result in a
change to its interpretation. A progressive analysis has been used in the past to accommodate
social, economic and technological developments that did not exist, and could not have been
contemplated, when the constitutional provision at issue was entrenched.® As noted recently by
this Court in the Ward decision:*

The Constitution must be interpreted flexibly over time to meet new social,
political and historic realities. ..

34. Laskin, £.1.C., for the majority of this Court in R. v. Zelensky, also siressed the
importance of re-examining the scope of the heads of power, in this case the federal criminal

power, when faced with new or altered social conditions: a

We cannot, therefore, approach the validity of 5. 653 as if the fields of criminal law
and criminal procedure and the modes of sentencing have been frozen as of
some particular time. New appreciations thrown up by new social conditions or re-
assessments of old appreciations which new or altered social conditions induce
make it appropriate for this court to re-examine courses of decision on the scope

* Reference re: Meaning of the word “Persons” in Section 24 of the British North America Act, 118307 A.C.
124 (P.C.) at 126-7 (AGC Authorities, Vol. Il, Tab 28); Cntario (Attorney General) v. Canada (Afformey
General), [19471 A.C. 127 (P.C.) at 154 {AGC Authorities, Vol. H, Tab 22); Attorney General of British
Columibia v, Canada Trust Co., [1980] 2 S.C.R. 466 at 478-9 (AGC Authorities, Vol. |, Tab 5); and see
also Halpern, at 175 — 176, paras. 42 — 48 (AGC Authorities, Vol. |, Tab 12).

 Hunter v. Southam Inc., [1984] 2 S.C.R. 145, per Dickson J. {as he then was), at 155 (AGC Authorities,
Vol I, Tab 15} R. v, Blafs 2003 SCC 44 at para. 40 (AGC Authorities, Vol. lI, Tab 24)

% Martin Service Station Lid. v. MNR, [1977] 2 5.C.R. 996 at 1006 {AGC Authorities, Vol. I, Tab 21); L.
Waiton, *“Making Sense of Canadian Constitutional interpretation” {2000-2001), 12 N.J.C.L. 315, pp. 318,
332 {AGC Authorities, Vol. Il, Tab 36); P.W. Hogq, Constituticnal Law of Canada, L.oose-leaf ed., Vol. 1
gT{)ronto Thomson Carswell, 1897), pp. 15-44 to 15-45 (AGC Authorities, Vol. li, Tab 38}

Hunter v. Southam, [1884] 2 5.C.R. 145 at 155 (AGC Authorities, Vol. li, Tab 15}; Reference re:
Meaning of the word “Persons” in Section 24 of the British North America Act, [19301 A.C. 124 (P.C.} at
136-7 (AGC Authorities, Vol. ll, Tab 28); Reference re Secession of Quebec, [1988] 2 8.C.R. 217 at 248-
9, para. 52 {AGC Authorilies, Vol. I}, Tab 27); Reference re Provincial Electoral Boundaries (Sask.}, [1981]
2 8.C.R. 158 at 180-1 {AGC Authorities, Vol. i, Tab 26}, Law Society of Upper Canada v. Skapinker,
[1684] 1 S.C.R. 357 at 365 (AGC Authorities, Vol. Il, Tab 18); Atforney General of British Golumbia v.
Canada Trust Co., [1980] 2 S.C.R. 466 at 478-8 (AGC Authorities, Vol. |, Tab 5); P.W. Hogg,
Constitutional L.aw of Canada, Loose-leaf ed., Vol. 1, (Toronto: Thomson Carswell, 1997), pp. 15-44 to 15-
45 (AGC Authorities, Vol. Il, Tab 38); F.L. Morton & R. Knopff, “Permanence and Change in a Written
Constitution: The "Living Tree” Doctrine and the Charter of Rights”, (1990} Supreme Court Law Review
533 p. 544 (AGC Authorities, Vol. Il, Tab 34}

® Ward v. Canada {Aftornay Generaf), [2002] 1 S.C.R. 569 at 583-4, para. 30, AGC Authorities, Vol, Ii,
Tab 32
MR v Zelensky, [1978] 2 S.C.R. 840 at 951, AGC Authorities, Vol. I, Tab 25
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of legislative power when fresh issues are presented to it, always remembering,
of course, that it is entrusted with a very delicate role in maintaining the integrity
of the constitutional limits imposed by the British North America Act.

iv, Parliament has the jurisdiction to confer capacity to marry on same-sex
coliples

35. A progressive approach to constitutional interpretation is particularly applicable in dealing
with gay and lesbian individuals and couples, as there has been such a marked change in public
attitudes and pubiic policy since Confederation. Although same-sex relationships obviously
existed at the time the Constitution was enacted, there was never the slightest contemplation of
the recognition of same-sex marriage. Marriage between persons of the same sex could not
realistically have been considered as an issue until the Criminal Code was modified to
decriminalize homosexual sex between consenting adults, which did not occur until 1969, more

than 100 years after Confederation.*?

36. Today, governments in Canada not only acknowledge the existence of common-law
same-sex couples, but also extend to them virtually all of the benefits and obligations for which
commeon-law opposite-sex couples are eligible.* In Québec, Ontario and British Columbia, s.
15{1) of the Charfer has been interpreted as requiring that same-sex couples be permitted to
marry. In the Netherlands and Belgium, capacity to marry for civil purposes has been “opened
up" to same-sex couples. Other countries may follow. As well, seven other European countries

have enacted other institutions to recognize same-sex reiationships.**

37. As noted by the Court of Appeal for Ontario, marriage is an institution that is
monogamous in nature, and is based on intimacy, companionship, social recognition and
economic benefits. It also has the goal of being permanent and encouraging the birth and
rearing of children.”® In the 21st century, marriage can include same-sex couples who want to
unite in this institution and whose unions share in the current understanding of the essence of
marriage, inciuding in scme cases the rearing of children. A progressive approach would

accommaodate the expansion of the term "marriage” in s. 91(26) to include same-sex couples.

38. indeed, the Courts of Appeal of British Colurmbia and Ontario have held that the meaning
of “marriage” within s. 91(28) extends o same-sex couples. Those courts have held “that

Y2 Criminal Law Amendment Act, 1968-1969, S.C. 1968-1969, c. 38, s. 7, AGC Authorities, Vol. il}, Tab 46
* For example, see the Modernization of Benefits and Obligations Act, 5.C. 2000, c. 12, AG(C Authorities,
Vol lil, Tab 50

4 Affidavit of Cornelis Waaldijk, sworn October 4, 2003, paras. 13-18, 41-43 and 58-67, AGC Record,
Vol. |, Tab 8, pp. 56-57, 66-67, 72-76

* Halpern, at 187, 199, paras. 93, 94, 154, AGC Authorities, Vol. I, Tab 12



-12 -
Factum of the Atiorney General of Canada Argument

‘marriage’ refers only to a tbpic or ‘class of subjects’ of potential legisiation, it cannot contain an
internal frozen-in-time meaning that reflects the presumed framers’ intent as it may have been in
1867." It must be interpreted “as describing a subject for legislation, not a definite object”.*®
Ciause 1 of the proposed legislation is, therefore, within the legislative authority of the

Parliament of Canada.

v. The proposed leqgislation is limited to marriage for civil purposes

39. Clause 2 of the proposed legislation states: “Nothing in this Act affects the freedom of
officials of religious groups to refuse to perform marriages that are not in accordance with their
religious beliefs”. '

40. Clause 2 is within the legislative authority of the Parliament of Canada. The clause is
merely declaratory of the scope of the proposed legislation, as Clause 1 already limits the
legislation to marriage “for civil purposes”. As suggested by this Court in Kitkatla Band v. British
Columbia, legislation may contain declaratory clauses that explain the intended scope of the

legislation without needing a particular head of power to sustain them.*’

41. Clause 2 makes clear that the proposed legislation imposes no new obligations on
religious officiais. They remain free to refuse to perform marriages that are not in accordance
with their religious beliefs.

Conclusion on Question 14

42, The Aitorney General of Canada accordingly submits that the proposed legisiation is
entirely within the legislative authority of the Parliament of Canada. The answer {o question 1 of
the Reference is yes.

QUESTION 2: CLAUSE 1 OF THE PROPOSED LEGISLATION IS CONSISTENT
WITH THE CHARTER

43, The second question on this Reference is as foliows:
[...]1s section 1 of the proposal, which extends capacity to marry to persons of

the same sex, consistent with the Canadian Charter of Rights and Freedoms? |
not, in what particular or pariiculars, and to what extent?

*® EGALE, at 19 - 20, para. 69 [quoting Laforme J., in Halpern v. Canada (2002}, 60 O.R. {3d) 321
{Div.Crt) at 407, para.106], AGC Authorities, Vol. I, Tab 8; see also Halpern, at 175-76, paras. 42-46, AGC
Authorities, Vol. |, Tab 12,

7 Kitkatla Band v. British Columbia, [2002] 2 3.C.R. 146 at 178-9,180, paras. 71, 74, AGC Authorities,
Vol. i, Tab 17
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44, The proposed legisiation must be considered against the backdrop of the EGALE,
Halpern and Hendricks decisions, which all held that a definition of marriage which denies same-
sex couples the capacity to mairy is inconsistent with s. 15{(1) of the Charter. The proposed
legislation removes this unconstitutional discrimination by conferring the capacity to marry on
same-sex couples. it accepts that gay and lesbian individuals can “form lasting, caring, mutually
supportive relationships with economic interdependence in the same manner as heterosexual
couples”.*

45, Clause 1 of the proposed legislation, by enacting a more inclusive definition of marriage,
is consistent with the Charfer,

48. The Attorney General of Canada does not yet know what arguments will be advanced
against the proposed legislation. The Attorney General of Canada proposes to address possible
argumentis against the proposed legisiation under ss. 2{a) and 15(1) of the Charter, in case

those provisions are refied upon by opponents of the proposed legislation.

{a2) The proposed iegisiation does not impair freedom of religion

{i} The proposed legisiation does not affect freedom of refigious
belief

a7. Section 2(a) of the Charter protects “freedom of conscience and religion”.

48, The interest engaged and protected by s. 2(a) of the Charter is freedom to hold one's
religious beliefs. This freedom has been characterized by this Court as the absence of coercion
or constraint. If a “person is compelled by the state or the will of another to a course of action or
inaction which he would not otherwise have chosen, he is not acting of his own volition and he
cannot be said to be truly free.”®

49, in Big M Drug Mart, the Supreme Court of Canada elaborated upon the core values
underlying the s. 2(a) freedom:™

The values that underlie our pelitical and philosophic traditions demand that every
individual be free to hold and to manifest whatever beliefs and opinions his or her
conscience dictates, provided infer alia only that such manifestations do not injure
his or her neighbours or their parailel rights to hoid and manifest beliefs and

““Egan v. Nesbit, [1995] 2 $.C.R. 513 at 604, para. 180 per Cory J. (in dissent), AGC Authorities, Vol. 1,
Tab 9; see also: M. v. H,, [1998] 2 5.C.R. 3 at 57-8, para. 73 per Cory and lacobucci, JJ., AGC
Authorities, Vol. I, Tab 20.

* R v. Big M Drug Mart Ltd., [1985] 1 8.C.R. 295 at 336, AGC Authorities, Vol. I, Tab 23; Deiisle v.
Canada, [1999] 2 S.C.R. 989 at 1015, para. 28, AGC Authorities, Vol. |, Tab 7

* R, v. Big M Drug Mart Lid., [1985] 1 S.C.R. 295 at 346-347, AGC Authorities, Vol. I, Tab 23
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opinions of their own. [...] It may perhaps be that freedom of conscience and
religion extends beyond these principles to prohibit other sorts of governmental
involvement in matters having to do with religion. For the present case itis
sufficient in my opinion to say that whatever else freedom of conscience and
refigion may mean, it must at the very least mean this: government may not
coerce individuals to affirm a specific religious belief or to manifest a specific
religious practice for a sectarian purpose.

50. Clause 1 explicitly limits the proposed legislation to marriage “for civil purposes”. For
greater certainty, clause 2 goes on to provide that: “Nothing in this Act affects the freedom of
cfficiais of religious groups to refuse to perform marriages that are not in accordance with their
refigious beliefs”. It is clear, therefore, that it is not the intention of the proposed legislation to
affect the freedom of religious officials to refuse to conduct marriages that are not in accordance

with their religious beliefs or impose a duty on them to conduct them.

51. The civil purpose of the state in recognizing marriage is: to support a key societal
institution; to protect individuals; to identify benefits; and to impose legai obligations. in EGALE,
the British Columbia Court of Appeal, quoting a L.aw Commission of Canada report, said: '

The secular purpose of marriage is to provide an orderly framework in which

people can express their commitment to each other, receive public recognition
and support and voluntarily assume a range of legal rights and obligations.

52. In carrying out this civil purpose, the state must identify a common set of characleristics
that it is prepared 1o recognize as marriage, some of which may be consistent with, and some in

conflict with, various religious and secular definitions of marriage.

53. in Halpern, the Court of Appeal for Ontario had to address an argument brought by the
MCCT that the failure to extend the civil recognition of marriage to same-sex unions viclates the
religious freedom of individuals and congregations who celebrate those unions. MCCT argued
that, when the civil definition of marriage accords with one religious view of marriage, and not
~ another, this diminishes the status of those religious marriages not accorded a civil status. The
Court of Appeal disagreed, emphasizing the distinction between marriage for civil purposes and
marriage for refigious purposes:

I our view, this case does not engage religious rights and freedoms. Mariage is

a legal institution, as weill as a religious and a social institution. This case is
solely about the legal institution of marriage. f is not about the religious validity

> EGALE, at 43, para. 154 (AGC Authorities, Vol. |, Tab 8), citing Beyond Conjugality, Recognizing and
supporting close personal adult relationships (Law Commission of Canada, Ottawa, 2002), p. 130, AGC
Autharities, Vol il, Tab 37

%2 Halpemn, at 177, para. 53, AGC Authorities, Vo!. I, Tab 12
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or invalidity of various forms of marriage. We do not view this case as, in any
waly, dealing or interfering with the religious institution of marriage.

54. Equally here, what is at issue is not the validity or invalidity of various forms of religious
marriage, but the state’s decision to extend legal recognition for civil purposes to same-sex
unions.

55, if religious officials were required to perform a ceremony that did not accord with their
religious beliefs, religious freedom would cleariy be impaired. The proposed legislation does
not, however, impair religious freedom as religious officials have a right, already protected by s.
2(a) of the Charter and made explicit by clause 2 of the proposed legislation, to refuse to
solemnize a marriage that is not in accordance with their religious beliefs. Those religious
officials who do not believe that marriage should include same-sex unions are not compelled to
solemnize them. The proposed legislation does not, therefore, constitute coercion within the
meaning of the judicial interpretation of s. 2{a) of the Charter.

56. The Court of Appeal in Halpern held that the opposite-sex definition of marriage, which
exciuded recognition of the samea-sex unions celebrated by the MCCT, did not violate s. 2(a):™
In sharp contrast to the situation in Big M Drug Mart, the common-taw definition of
“marriage” does not oblige MCCT to abstain from doing anything. Nor does it
prevent the manifestation of any reiigious beliefs or practices. There is nothing in
the common-law definition of “marriage” that obliges MCCT, directly or indirectly,
to stop performing marriage ceremonies that conform with its own religious
teachings, including same-sex marriages. Similarly, there is nothing in the

common-law definition of “marriage” that obliges MCCT to perform only
heterosexual marriages.

57. Equally here, the expansion of the definition of the civil capacity of marriage to include
unions of same-sex couples does not violate the rights of anyone opposed to such unions on a
religious basis. In fact, uniike the situation complained of by the MCCT (whose same-sex unions
were excluded by the common-law definition), opposite-sex unions continue to be included, as
before, within the proposed new definition. Those whose religious beliefs prescribe a narrower
definition of marriage are free to hold those beliefs and will not be required to act inconsistently
with those beliefs.

8 Halpern, at 178, para. 57, AGC Authorities, Vol. |, Tab 12
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(i}  Religious freedom does not entitle one group to demand state
endorsement of its beliefs to the exclusion of others

58. The proposed extensicon of marriage to same-sex unions does not constitute an
endorsement by the state of any particular reiigious view of marriage, 10 the exclusion of any
other. Furthermore, s. 2(a) cannct be invoked to demand that the siate endorse a particular
religious view of marriage: s. 2(a) enshrines no right to positive state facilitation of religious
belief or practice.’

59. Section 2{a) enshrines no right to demand that the state withhold recognition or
accommodation of practices that might be contrary to particular religious beliefs.*® Enforcement
of religious conformity through legislation or government action is no longer a legitimate object of
- government and is in fact directly contrary to the protection found in s. 2(a). As Dickson, C.J.
notes in Big M Drug Mart:*®

in an earlier time, when people believed in the coliective responsibility of the

community toward some deity, the enforcement of religious conformity may have

been 3 legitimate object of government, but since the Charfer, it is no longer

legitimate. With the Charfer, it has become the right of every Canadian to work

out for himself or herself what his or her religious obligations, if any, shouid be

and it is not for the state to dictate otherwise. The state shall not use the criminal

sanctions at its disposal to achieve a religious purpose, namely, the uniform
cbservance of the day chosen by the Christian religion as its day of rest.

G0. Recently, the Supreme Court made it clear in Trinily Western that the core value
protected in s. 2(a) is freedom of belief, and this freedom is broader than the right to acton a
religious belief. ° This freedom certainly does not extend to a right to compel others to act, or to
limit their ability to act, in accordance with a religious belief.

61. Furthermore, as Prowse J. noted in the British Columbia Court of Appeal in EGALE,
there is no hierarchy of rights: the religious freedom of those opposed to recognizing same-sex
unions as marriages does not trump the equality rights of those couples seeking recognition of
their unions as marriages:>®

As noted by Lemelin J. in Hendricks, there is no hierarchical list of rights in the
Charter, and freedom of religion and conscience must live together with s. 15

*Adier v. Ontario, [1996] 3 S.C.R. 809 at 702-703, para. 175, per Sopinka, J., AGC Authorities, Vol. |, Tab
3
B Grant v. Attorney General of Canada (1995) 125 D.L.R (4™) 556 (Fed. C.A.) at 557-8; leave to appeal to
the Supreme Court of Canada refused, [1995] S.C.C.A. No. 394, AGC Authorities, Vol. i, Tab 11

R v. Big M Drug Mart Lid., [1985] 1 S.C.R. 295 at 351, AGC Authorities, Vol. lt, Tab 23

5 Trinity Western University v. B.C. Coflege of Teachers [2001] 1 S.C.R. 772 at 814-5, para. 35, AGC
Authorities, Vol, I, Tab 30
SEGALE, at 38, para. 133, AGC Authorities, Vol. |, Tab 8
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equality rights. One cannot trump the other. In her view, shared by the court in
Halpern, the equality rights of same-sex couples do not displace the rights of
religious groups to refuse to solemnize same-sex marriages which do not accord
with their religicus beliefs. Similarly, the rights of religious groups to freely
practise their religion carnot oust the rights of same-sex couples seeking
equality, by insisting on maintaining the barriers in the way of that equality.

62. Clause 1 of the proposed legislation does not, therefore, impair freedom of religion as

guaranteed by s. 2(a) of the Charter.

(b) The proposed legislation does not discriminate on the ground of religion

63. Section 15(1) of the Charter provides:

Every individual is equal before and under the law and has the right to the equal
protection and equal banefit of the law without discrimination and, in particutar,
without discrimination based on race, national or ethnic origin, cofour, refigion,
sex, age or mental or physical disability.

64. The proposed legislation removes from the law of marriage the discrimination on the
ground of sexual orientation identified in EGALE, Halpern and Hendricks. The proposed

legislation is consistent with s. 15(1) of the Charter.

65. Any conceivable attack, based on s. 15(1), upon the extension of marriage fo includs
same-sex couples wouid fail at the threshold of the equaiity analysis.”® The proposed legislation
draws no distinction, imposes no differential treatment, denies no benefit and imposes no
burden based on any listed or analogous ground, including different religious understandings of

marriage.

66. The proposed legislation concerns itself with the legal definition of marriage for civil
purposes and does not touch religious marriage. Religious marriage remains a matter for the
conscience of religious officials, and not a matter of law. Religious marriages do not necessarily
meet the requirements for legal registration. Equally, marriages that would satisfy the civil

reguirements do not necessarily meet a particular religion’s requirements for marriage.®

87. The locus of religious belief is in the individual conscience of religious adherents and not
in the civil law. By including same-sex unions, while continuing to include opposite—séx unions

within the definition of marriage, the proposed legisiation does not differentiate between groups

*® Law v. Canada, [1999] 1 S.C.R. 497 at 547-552, para. 88, AGC Authorities, Vol. Il, Tab 19

& Examples inciude marriage between Jewish partners where a "get" had not been obtained or between
Catholic partners, where either had been divorced or the two are related as first cousins (the latter
prohibited by Catholic doctrine, but not by the Marriage (Prohibited Degrees) Act).
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that might hold a religious understanding of marriage that is more specific or particular than the
civit definition. In particular, religious officials who believe marriage should only embrace
opposite-sex unions remain free to refuse to solemnize any other unions. The opposite-sex
unions that they do solemnize will continue to be recognized as marriages for civil purposes,

provided these unions meet all of the legal requirements.

68. in Halpern, the Court of Appeal found that the opposite-sex requirement of marriage
discriminated against same-sex couples on the grounds of sexual orientation. As part of that
decision, however, it specifically rejected an argument made by the MCCT that the common-taw
definition of marriage discriminated against any group on the grounds of religion; '

For now, it appears clear to us that any potential discrimination arising out of the

differential treatment of same-sex marriages performed by MCCT is based on

sexual orientation. This differential treatment is not based on the religious beliefs

held by the same-sex couples or by the institution performing the religious

ceremony. For this reason, we conclude that MCCT has failed to establish
religious discrimination under s. 15(1).

69.  The exclusion from the common-law definition of marriage of the same-sex unions
solemnized by the MCCT, in accordance with that Church’s beliefs, was found not to be in
breach of religious freedom in Halpern. Under the proposed legislation, the addition of same-
sex unions to the definition of marriage for civil purposes is an inclusive change that does not

discriminate against those holding different religious understandings of marriage.

70. The recognition of same-sex unions does not marginalize or stigmatize any individual
belonging to a religious or cultural group that may hold a different understanding of marriage.
Clause 2 specifically respects and affirms the right of religious officials not to solemnize same-
sex unions as marriages, while clause 1 continues to include opposite-sex unions within the civil

definition of marriage.

Conclusion on Question 2

71.  The Attorney General of Canada, accordingly, submits that clause 1 of the proposed

legislation is consistent with the Charter. The answer to question 2 of the Reference is yes.

' Haipern, at 178, para. 58, AGC Authorities, Vol. |, Tab 12
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QUESTION 3: PARAGRAPH 2(A) OF THE CHARTER PROTECTS RELIGIOUS
OFFICIALS FROM BEING COMPELLED TO PERFORM A MARRIAGE BETWEEN
TWO PERSONS OF THE SAME SEX

72. The third question on this Reference is as follows:
Does the freedom of religion guaranteed by paragraph 2(a) of the Canadian
Charter of Rights and Freedoms protect religious officials from being compelied to

perform a marriage between two persons of the same sex that is confrary to their
religious beliefs?

73. in Big M Drug Mart, this Court made it clear that the core of the interest protected by s.
2(a) is the freedom from being compelled to act contrary to one’s beliefs or conscience:*
Freedom can primarily be characterized by the absence of coercion or constraint.
If a person is compeiled by the state or the will of another {0 a course of action or
inaction which he would not otherwise have chosen, he is not acting of his cwn
volition and he cannot be said to be truly free. [...] Freedom means that, subject
to such limitations as are necessary to protect public safety, order, health, or

morals or the fundamental rights and freedoms of others, no one is to be forced to
act in a way contrary to his beliefs or his conscience.

74, A decision by a religious official to perform or not to perform a marriage ceremony, based
upon religious beliefs and conscience about marriage, is at the core of religious freedom.
Coercing a religious official to perform a marriage ceremony, contrary fo his or her religious
beliefs, cannot be justified in order to protect public safety, order, health or morals or the
fundamental rights and freedoms of others. Such coercion would be confrary o s. 2(a) of the
Charter®® That secticn, therefore, protects religious officials from being compelied to perform a

marriage between two persons of the same sex that is contrary to their religious beliefs.

Conclusion on Question 3

75. The Attorney General of Canada, accordingly, submits that the answer to question 3 of
the Reference is yes.

2 R v. Big M Drug Mart Ltd., [1985] 1 $.C.R. 295 at 336-7, AGC Authorities, Vol. Il, Tab 23
® See: EGALE, at 38, 49, paras. 133, 181 (AGC Authorities, Vol. 1, Tab 8); see also Halpern, at 195,
para. 138, AGC Authorities, Vol. 1, Tab 12.
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76.

77.

PART IV - SUBMISSIONS CONCERNING COSTS

The Attormey General of Canada seeks no order as to costs.

PART V - NATURE OF ORDER SOUGHT

The gquestions on the Reference should be answered as follows:

(a) Question 1: yes
{b) Question 2. ves

(c) Question 3: yes.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto this 24th day of October, 2003.

Michae H. Morris
Of Counsel for the Attorney General of Canada
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No. 5
CONSTITUTION ACT, 1867

(THE BRITISH NORTH AMERICA ACT,
1867)

[Ncte: The present short title was substituted for the
original short title (in italics) bv the Consiitution Act,
1982 (No. 44 infra).]

30 & 31 Victoria, c. 3 (U.K.)

An Act for the Union of Canada, Nova Scotia,
and New Brunswick, and the Government
thereof; and for Purposes connected there-
with

[29th March 1887]

Whereas the Provinces of Canada, Nova
Scotia, and New Brunswick have expressed
their Desire to be federally united into One
Dominion under the Crown of the United King-
dom of Great Britain and Ireland. with a Con-
stitution similar in Principle to that of the
United Kingdom:

And whereas such a Union would conduce to
the Welfare of the Provinces and promote the
Interesis of the British Empire:-

And whereas on the Establishment of the
Union by Authority of Parliament it i1s expedi-
ent, not only that the Constitution of the Legis-
lative Authority in the Dominion be provided
for, but alse that the Nature of the Executive
Gaovernment therein be declared:

And whereas it is expedient that Provision be
made for the eventual Admission inte the
Union of othér Parts of British North America:

Be if therefore enacted and declared by the
Queen's most Exceflent Majesty, by and with
the Advice and Consent of the Lords Spiritual

N® S
LOI CONSTITUTIONNELLE DE 1867

(ACTE DE ' AMERIQUE DU NORD
BRITANNIQUE, I867)

[Note: Le titre abrégé (en italique) a éié remplacé
aux termes de la Lof constitutionnelle de 1982 (n° 44

infral).]
30 & 31 Victoria, ¢h. 3 (R.-U)

{ Texte francais publié dans le volume des S“r{-,?'
rurs du Canada de 1867.)

Lol concernant PUnion et le gouvernement du
Canada, de 1a Nouvelle-Fcosse et du Nou-
veau-Brunswick, ainsi que les objets qui s’y
rattachent.

/29 mars 1867

Considérant que les provinces du Canada, de
la Mouvelle-Ecosse et du MNouveau-Brunswick
ont exprimé le désir de contracter une Union
Fédérale pour ne former qu'une seule et méme
Puissance (Dominion} sous la couronne du
Royaume-Uni de la Grande-Bretagne et
d’'Irlande, avec une constitution repesant sur les
mémes principes que celle du Royaume-Uni:

Considérant de plus quune telle union aurait -
I'effet de développer la prospérité des provinces
et de favoriser les intéréts de 'Empire Britanni-
que:

Congidérant de plus quil est opportun, con-
curremment avec I'établissemnent de Uunion par
autorité du parlement, non seulement de décré-
ter la constitution du pouvoir législatif de la
Puissance, mais aussi de définir la nature de
son gouvernement exécutif:

- Considérant de plus qu'il est nécessaire de
pourvoir & I'admission éventuells d'autres par-
ties de '"Amérique du Nord britannique dans
P'union:
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Provisions were here re-enacted and made
applicable in Terms to the respective Provinces
and the Legislatures thereof, with the Substity-
tion of the Lieutenant Governor of the Province
for the Gavernor General, of the Governor
Generzal for the Queen and for 2 Secretary of
State, of One Year for Two Years, and of the
Provinee for Canada.

VI DISTRIBUTION OF LEGISLATIVE Powzsrs

Powers of the Parliament

91. It shal! be lawful for the Queen, by and
with the Advice and Consent of the Senate and
House of Commons, ko make Laws for the
Peace, Order, apd £00d  Government of
Canada, in relation to all Matters pot coming
within the Classes of Subjects by this Act
assigned exclusively 1o the Legislatures of the
Provinces; and for greater Certainty, but not so
a5 10 restrict the Generality of the foregoing
Terms of this Section, it is hereby declared that
(notwithstanding anything in . thig Act) the
exclusive Legislative Authority of the Partja-

- The amendment from 1ime o time of the
Constitution of Canada, EXcepl a5 regards
matlers coming within the classes of subjects
by this der assigned exclusively ro (he
Legislatures of the provinces, or as regards
rights or privileges by this or any other Con-
SHtutional Aet granted or secured 1o the
Legislature or the Lovernmeni of @ province,
or 10 any class af persons wirh respect 1o
sehools or as regards the use of the English
or the French language Or as régards rhe
reguirements that there Shali be o session of
the Farliamenr of Canady ar least once each,
Year, and That na Hoyse of Commons shali
conlinue for mere than Sive pears Srom the
day of the return of the Wrirs Jor choosing
the House: Frovided, however, thar g House
of  Commons May in time of reai ar
epprehended war, imvasion or Insurrection be
continued by the Parliamen; of Canada i
such continuation is oy opposed by rhe vores
of more than one-third of the members of
Such House. .
[Note: Class 1 was .added by the Bripigp North
America Act (No. 2) 1949 {No. 33 iafra) and repeated
by the Constityrion Act. 1982 (No. 44 infray

Conititurion Act, 1867

pfovinces, tout comme si elles étajent icj décré-
tées et rendues expressément applicables aux
Provinces respectives et 4 leurs Iégisiatures, en
substitnans toutefois e lieutenant-gouverneut
de Ia provinee auy gouverneur-général, le gou-
verneur-geénéral 4 la Rejpe el au secrétaire
d’Etat, un an & deuy ans, et ia province azu
Canada.

V1. DISTRIBUTION DES POUVOIRS
LEGISLATIFS

Pouvoirs du parfement

21. 1! sera loisibie la Reine, de Iavig at du
Comsentement du Sénat et de lg Chambre des
Coliifianes, de faire des lois pour la paix,
Pordre et ie bon gouvernement du Canada,
relativement & toutes les matidres ne tembant
pas dans les catégories de sujets par la présente
lol exclusivement assignes aux législatures des
provinces; mais, pour Plus de garantie, sans tou-
tefois restréindre | généralité des termes of-
haut emplovés dang Je présent article, i est par
la présente déclaré que (nonobstant toute dispa-
sition contraire énoencéds dans la présente loi)
Pautorité iégisiative exclusive du parlement du
Canada s'étend 4 toures les matiéres tomban:
dans les catégories de sujets ci-dessous énume-
rés, saveir;
! La modification, de temps & auire, de g
constitution du Canada, sauf en c2 gui con-
cerne les matiéres repsrang dans les catépo-
ries de sujets que lq présente foi grtribye
exclusivemen: quyx Tégislarures des provin-
ces, ou en ce qui concerne les droits ou privi-
leges accordés oy garaniis, par lo présenre
i ou par toute aurre lof constitutionnelle, &
la iégislature oy gy gouvernement d'une
Province, ou & quelgue caiégorie do person-
nES en matidre d'écoles, ou en ce Gui regarde
Llemplor de l'angiais ou du Srangais, ou les
prescriptions portant que [z parlemenr dy
Cenada tiendra oy moiny une session chague
année e queé la durée de chague chambre des
communes sera limitée 5 cing années, depuis
le jour dy rapport des brefs ordennany
Uélection de certe chambre; toutefors, le par-
lement du Canadg peut prolonger [a durée
d'une chambre des communes en temps de
Guerre, d'invasion oy o 'Ensurrecffon, réelies
Ou appréhendées, si retre prolongation n'est
pas Fobjer &' une opposition exprimée par les
Voies de pius dis tiers des meribres de ladite
champre,
[Note: La caifgorie | a été ajoutée par Pdere de

Autorité égis-
fative du parle.
ment du
Canada
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fatfve du parie-
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LA The Public Debt and Property,
[Mote: Re-numbered 1A by the Brirish Norrh

America Act {No. 21, 1949 (Ne. 13 infra).)

2. The Regulation of Trade and Commerce.
2A. Unemployment insurance.
iNote: Added by the Constirurion Aet, 1940 (No. 78

infra}.}

3. The raising of Money by any Mode or Sys-
tem of Taxation.
4. The borrowing of Money on the Public
Credit.
5. Postal Service.
6. The Census and Staristics.
7. Militia, Military and Naval Service, and
Defence.
8. The fixing of and providing for the Sal-
aries and Allowances of Civil and other Offi-
cers of the Government of Canada,
9. Beacons, Buoys, Lighthouses, and Sable
Island. :
10. Navigation and Shipping.

!, Quarantine and the Establishment and
Maintenance of Marine Hospitals.
12. Sea Coast and Inland Fisheries.
i3. Ferries between 2 Province and any Brit-
ish or Foreign Country or between Two Prov-
tnces,
14. Currency and Coinage.
!5, Banking, Incorporation of Banks, and the
Issue of Paper Money.
16. Savings Banks.
17. Weights and Measures.
18. Bills of Exchange and Prom:ssory Nates:
19. Interest. ‘
20. Legal Tender.
21, Bankruptey and Insolvency. ‘
22. Patents of Invention and Discovery.
23. Copyrights.
24 Indians, and Lands reserved for the Indi-
ans.
25. Naturalization and Aliens.
26. Marriage and Divorce
27. The Criminal Law, except the Constitu-
tion of Courts of Criminal Jurisdiction, but
including the Procedure in Criminal Matters.
28. The Establishment, Maintenance, and
Management of Penitentiaries,
29. Such Classes of Subjecis as are expressly
excepted in the Enumeration of the Classes
of Subjects by this Act assigned exclusively
to the Legislatures of the Provinces.

UAmérique du Nord britannique (n* 2], 1949 (n® 33
fnfra) et abrogée par la -Loi constirurionnelle de 1982 (n°
44 jnfra).]

LA La dette et la propriété publiques.

[Note © Renuméroté 1A par I Aete de I'dmérigue du
Nord britannique (r° 2}, 1949 (n° 33 infra) ]

2. La réglementation du trafic et du com-

merce. )

2A. Lassurance-chémage.

[Nowe . Ajouté par la Loi constitutionnelle de 1946
(n® 28 infra).}

3. Le prélévement de deniers par tous modes

ou'systémes de taxation.

4. L’emprunt de deniers sur le crédit public,

5. Le service postal.

6. Le recensement et les statistiques.

7. La milice, le service militaire et le service

naval, et la défense du pays.

3. La fixation et le paiement des salaires et

honoraires des officiers civils et autres du

gouvernement du Canada.

9. Les amarques, les bouées, les phares et I'lle

de Sable,

10. La navigation et {es bitiments ou navy ;es

(shippirg). 3

11, La quarantaine ef [établissement et

maintien des hépitaux de marine.

12, Les pécheries des cbtes de la mer et de
Pintérieur. )
13.. [es passages d'eau (ferries) entre une
province et touf pays britannigue ou étran-
ger, ou epntre deux provinces,

14, Le cours monetaire et le monhayage
15 Les banques I mcorporatmn des banques
et "émission du papier-monnaie.

16, Les caisses d’épargne.,

17. Les poids et mesures.
18. Les lettres de changc et les billets promis-
soires,

19. L’intérét de 'argent.

20. Les offres 12gales,

21. La banqueroute et la faillite,

22. Les brevets d’invention et de découverte.
23, Les droits d’auteur,

24. Les Indiens ot les terres réservées pour les
Indiens.

25 La naturzlisation et les aubains.

26. Le mariage ét le divorce. '

27. La loi criminelle, sauf la constitution des

tribunaux de juridiction criminelle, mais y
compris ta procédure en matiére criminelie.

2
L
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~And any Matter coming within any of the

Classes of Subjects enumerated in this Section
shall ot be deemed to come within the Class of
Matters of a loczl or private Nature comprised
in the Enumeration of the Classes of Subjects
by this Act assigned exclusively to the Legisla-

tures of the Provinces,

[Note: Legislative authority has also been conferred
by the Rupert’s Land Act, 1868 (No. 6 infra), Constitu-
tion Act, 1871 (No. 11 infra), Constiturion Act, 1886
(No. 15 infra), Statute of Westminsier, 1931 (No, 27
infra) and section 44 of the Constiturion Aet, 1982 (No.
44 jnfra), and see also sections 38 and 41 to 43 of the
later Act]

Exclusive Powers of Provincial Legisiatures

92. In each Province the Legislature may
exclusively make Laws in relation to Matlers
coming within the Classses of Subjects next
herein-after epumerated; that 1s to say.—

I. The Amendmen: from Time 1o Time, not-

withsianding. anypthing in this Aeci, of the

Constitution of the Province, except as

regards the Office of Lieutenant Governor.

[Note: Class | was repealed by the Constirution Act,
1982 (No. 44 infraj. The subject is now provided for in
section 45 of that Act, and see also sections 38 and 4] to
43.of the same Act.]

2. Direct Taxation within the Pravince in

order to the raising of a Revenue for Provin-

cial Purposes.

3. The borrowing of Money on the sole

Credit of the Province.

4. The Establishment and Tenure of Provin-

cral Offices and the Appointment and Pay-

‘ment of Provincial Officers.

5. The Manzgement and Sale of the Public

Lands belonging to the Province and of the

Timber and Wood thereon.

6. The Establishment, Maintenance, and

Management of Public and Reformatory

Prisons in and for the Province.

7. The Istablishment, Maintenance, and

Management of Hospitals, Asylums, Chari-

ties, and Eleemosynary Institutions in and

- Constitution Act, 1867

28, I'4tablissement, le maintien, et 'admi-
nistration des pénitenciers.

25. Les catégories de sujets expressément
exceptés dans P'énumération des catégories
de sujets exclusivement assignés par la pré-
sente loi aux législatures des provinces.

Et aucune des matidres énoncéss dans les caté-
gories de sujets énumérés dans le présent article
ne sera réputée tomber dans la carégorie des
matiéres d'une nature locale ou privée compri-
ses dans énumération des catégories de sujets
exclusivement assignés par la présente loi aux
législatures des provinces. -

[Note : Ont anssi conféré une compétence législative
av Parlement U Acte de la Terre de Rupertr, 1868 (n° 6
infra}, Ya Loi constitutionnelle de 1871 (n° 11 infra), la
Loi constitulionnelle de 1886 {n® 15 infra), le Staiur de
Westminster de 193] {n® 27 infra) et larticle 44 de la
Loi constitutionnelle de 1982 (n° 44 infra). Voir sussi
les articles 38 et 41 4 43 de cette derniére loi]

Pouvairs exclusifs des législatures provinciales

92. Dans chaque province la légisiature
pourra exclusivernent faire des lois relatives aux
matiéres tombant dans les catégories de sujets
ci-dessous énumérés, savoir:

1. Damendement de temps & autre, nonob-

stamt toute disposition contraire énoncée

dans le présent acte, de la constitution de o

province, sauf les dispositions relatives & la

charge de lieutenani-gouverneur,

[Note : Cette catégorie a €ié abrogée par la Loi cons~
vrutionnelle de 7982 (n° 44 infra). La tensur sen
retrouve maintenant 4 article 45 de la Loi constitution-
nelle de 1982, Voir aussl les articles 38 et 41 4 43 de
cette lol.] ..

2. La taxation directe dans les limites de la

province, dans le but de prélever un revenu

pour des objets provinciaux;

3. Les emprunts de deniers sur le seul crédit

de la province;

4, La création et la tenure des charges pro-

vinciales, et la nomination et le paiement des
" officiers provincizux; ' ,

5. L'administration et Iz vente des terres

publiques appartenant & la province, et des

bois et foréts qui s’y trouvent;

6. L'&tablissement, lentretien et adminis-

tration des prisons publigues =t des marsons

de réforme dans la province;

Sujets soumis
au contrdle
exclusil de la
législdtion pro-
vinctale
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for the Province, ather than Marine Hospi-
tals.

8. Municipal Institutions in the Province.

- 9. Shop, Saloon, Tavern, Auctioneer, and

other Licences in order to the raising of 2
Revenue for Provincial, Local, or. Municipal
Purposes.

102 Local Works and Undertakings other
than such as are of the following Classeg—

a. Lines of Steam or other Ships, Rail-
ways, Canals, Telegraphs, and other
Works and Undertakings connecting the
Provinee with any. other or ‘others of the
Provinces, or extending beyond the Limits
of the Province:

~b. Lines of Steam Ships between the Prov-
ince and any British or Foreign Country:

c. Such Works as, although wholly situate
within the Province, are before or after
their Execution declared by the Parliament
of Canada to be for the general Advantage
of Canada or for the Advantage of Two or
mare of the Provinces.

t1. The Incorporation of Companies with

Provincial Objects.

12. The Solemnizaticn of Marriage in the

Provinee.

13. Property and Civil Rights in the Prov-

ince.

14; The Administration of Justice in the

Provinee, including the Censtitution, Mainte-

nance, and Organization of Provincial

Courts, both of Civil and of Criminal Juris-

" diction, and including Procedure in Civil

.t

Matters in those Courts:

15. The Imposition of Punishment by Fine,
Penalty, or Imprisonment for enforcing any
Law of the Province made in relation to any
Matter coming within any of the Classes of
Subjects enumerated in this Seetion.

16. Generally all Matters of a merely local or
private Nature in the Province.

7. L’établissement, leatretien e I'adminis-
tration des. hépitaux, asiles, mmstitutions et
hospices de charité dans la province, autres
que les hapitaux de marine;

&. Les institutions municipales dans fa pro-
vince;

9. Les licences de boutiques, de cabarets,
d’auberges, d'encanteurs et autres licences,
dans le but de prélever un revenu pour des
objets provinciaux, locaux, ou miunicipanx;
10. Les travaux et entreprises d’une nature
locale, autres que ceux énumérés dans les
catégories sulvantesi—

a. Lignes de bateaux & vapeur ou autre
batiments, chemins de fer, canaux, télégra-

phes et autres travaux et entreprises reliant

la province 4 une autre ou & d’autres pro-
vinces, ot s'étendant au-deld des limites de
la province; .
b. Lignes de bateaux & vapeur entre {a pro-
vince et tout pays dépendant de l'empire
britannique ou tout pays étranger;
¢. Les travaux qui, bien gu'entiérement
situés dans la province, seront avant ou
aprés leur exéecution déclarés par le parle-
ment du Canada é&tre pour Vavantage
général du Canada, ou pour I"avantage de
deux ou d’un plus grand nombre des pro-
vinces;
11. Lincorporation des compagnies pour des
objets provinciaux; '
12. La célébration du mariage dans la pro-
vince;
13. La propriéié et les droits civils dans la
pravince; : '
14. L'administration de la justice dans la
province, y compris la création, le maintien
¢t I'organisation de tribunaux de justice peur
la province, ayant juridiction civile et crimi-
nelle, y compris la procédure en matidres
civiles dans ces tribunaux;
15, Llinfliction de punitions par voie
d’zamende, péunalité, ou emprisonnemaent, dans
e but de fdire exécuter toute loi de la pro-
vince décrétée av sujet des matiéres tombant
dans aucune des catégories de sujets énumé-
rés dans le présent article;
16. Généralement toutes les matiéres d'une
nature purement locale ou privée dans la pro-
vinice.
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- Non- Renewable Natural Resources, Forestry .

Resources and Electrical Energy

92A. (1) In each province, the legislature
may exclusively make laws in relation to-

{(a) exploration for nom-renewable natural

resources in the provinee;

(£) development, conservation and manage-
ment of non-renewable natural resources and
forestry resources in the province, including
. laws in relation to the rate of primary pro-
duction therefrom; and
{¢) development, conservation and manage-
ment of sites and facilities in the province for
the generation and production of electrical
energy.

(2) In each province, the legislature may
make laws In relation to the export fiom the
province o another part of Canada of the pri-
mary production from non-renewable natural
resources and {orestry resources in the province
and the production from facilities in the prov-
ince for the generation of elécirical energy, but
such laws may not authorize or provide for dis-
crimination in prices or in supplies exported to
another part of Canada.

(3} Nothing in subsection (2} derogates from
the authority of Parliament to enact laws in
relation to the matters referred to in that sub-
section and, where such 2 law of Parliament
and a law of a province conflict, the law of Par-
ltament prevails to the extent.of the conflict.

{(4) In each province, the legislature may
make laws in relation to the raising of money
by any made or systemn of taxation in respect of

{2} mnon-renewable natural resources and

forestry resources in the province and the pri-

mary production therefrom, and '

{6} sites and facilities in the province for the

generation of electrical energy and the pro-

duction therefrom, '
whether or not such production is exported in
whole or in part from the province, but such
laws may nat authorize or provide for taxation
that differentiates betwsen production exporied
to znother part of Canada and production not
exporied from the province.

Constitution Act, [867

Ressources naturélles non renouvelables,
ressources forestiéres et énergie électrique

92A. (1) La législature de chaque province a
compétence exclusive pour légiférer dans les
domaines suivarts :

¢} prospection des ressources natureiles non

rencuvelables da la province;

£) exploiiation, conservation et gestion des

ressources naturelles non renouvelzbles et des

ressources forestiéres de la provinee, y com-
pris leur rythme de production primaire;

) aménagement, conservation et gestion des

emplacements et des installations de la pro-

vince destinés 4 la preduction d'énergie élec-
trique.

(2) La légisiature de chaque province a com-
pétence pour légiférer en ce qul concerne
Pexportation, hors de la provinge, 3 destination
d’une autre partie du Canada, de la preduction
primaire tirée des ressources naturelles mon
renouvelables et des ressources forestiéres de la
province, ainsi que de la production d’énergie
électrique de la province, sous réserve de ne pas
adopter de lots autorisant ou prévoyant des dis-
parités de prix ou des disparités dans les expor-
tations destinées & une autre partie du Canada.

(3) Le paragraphe (2) ne porte pas atteinte
au pouvoir du Parlement de légiférer dans les
domaines visés 4 ce paragraphe, les dispositions

d’une loi du Parlement adoptée dans ces domai--
nes 'emportant sur les dispositions incompati-

bles d’une loi provinciale.

{4} La légisiature de chague province a com-
pétence pour prélever des sommes d'argent par
tout mode ou systéme de taxation :

@) des ressources naturelles non renouvela-

bles et des ressources forestigres de la pro-

vince, ainsi que de la production primaire qui
en 5t tirée;

b} des emplacements ef des installations de la

province destinés 4 la production d'énergie

¢lectrique, ainsi que de cette production

ménme. )
Cette compétence peut s'exercer indépendam-
ment du fait que la production &n cause soil ou
non, en totalité ou en partie, exportée hors de la
provinee, mals les lois adoptées dans ces domai-
nes ne peuvent autoriser ou prévoir une taxa-
tion qui érablisse une distinction entre la pro-

duction exportdée d destination d'une autre -

partie du Canada et la production non exportée
hors de la provinee,

Compédtence
provinciale

Expartation
hors des provin-
ces

Pouvoir du Par-
lement

Taxation des
ressources
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Lol constitutionnelie (1982)

SCHEDULE B
CONSTITUTION ACT, 1982
PART I

CANADIAN CHARTER OF RIGHTS AND
FREEDOMS

Whereas Canada is founded upon principles
that recognize the supremacy of God and the
rule of law:

Guarantee of Rights and Freedoms

1. The Canadian Charter of Rights and
Freedoms guarantees the rights and freedoms

~ set out in it subject only to such reasonable

limits prescribed by law a5 can be demonstrably
justified in & free and democratic society.

Fundamental Freedoms

2. Everyone has the foliowing fundamental
freedoms:

{a) freedom of conscience and religion;

(h) freedom of thought, belief, opinion and

expression, including freedom of the press

and other media of communication;

{¢) freedom of peaceful assernbly; and

{d) freedom of association.

Democratic Rights

3. Every citizen of Canada has the right to
vote in an election of members of the House of
Coemmons or of a legislative assembly and to be
qualifted for membership therein.

4. {1) No House of Commons and no legisla-
tive assembly shall continue for longer than five
vears from the date fixed for the return of the
writs at a general election of its members.

(2} In time of real or apprehended war, 1nva-
sion or insurrection, 2 House of Commons may
be continued by Parliament and a legislative
assembly may be continued by the legislature
beyond five vears i such confinuation is not
opposed by the votes of more than one-third of
the members of the House of Commons or the
legislative assembly, as the case may be.

N° 44
ANNEXEB
LOI CONSTITUTIONNELLE DE 1982
PARTIE I

CHARTE CANADIENNE DES DROITS ET
LIBERTES

Attendu que le Canada est fondé sur des
principes qui reconnaissent la suprématic de
Dieu et la primauté du droit :

Garantie des droits et [iberiés

1. La Charte canadienne des droits et liber-
tés garantit les droits et [ibertés qui y sont
é¢noncés. Ils ne peuvent étre restreints gue par
une régle de droit, dans des limites qui solent
raisonnables et dont la justification puisse se
démontrer dans le cadre d'une société libre et
démocratique.

Libertés fondamentales

2. Chacun a les libertés fondzamentales sui-
vantes :

) liberté de conscience et de religion:

b) liberté de pensée, de crovance, d’opinion et

d’expression, y compris {a liberté de la presse

et des autres moyens de communication;

) liberté de réunion pacifique;

d) liberté d’association,

Droirs démocratiques

3. Tout citoyen canadien a le droit de vote et
est éligible aux élections législatives fédérales
ou provinciales.

4. (1) Le mandat maximal de la Chambre
des communes et des assemblées légisiatives est
de cing ans 4 compter de la date fixée pour le
retour des brefs relatifs aux élections générales
correspondantes.

{2) Le mandat de la Chambre des communes
ou celul d'une assemblée législative peut étre
prolongé rtespectivement par le Parlement ou
par la législature en question au-deld de cing
ans en cas de guerre, d'invasion ou d’insurrec-
tion, réelles ou appréhendées, pourvu que cette
prolongation ne fasse pas Uobjet d'une opposi-
tion exprimée par les voix de plus du tiers des
députés de la Chambre des communes ou de
I'assemblée Iégislative.

Draotts et liber-
tés au Canada

Libertés fonda-
mentales

Droits démo-
cratigues des
citovens

Mandat maxi-
maf des assem-
biées

Prolongations
spéciales
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5. There shall be a sitting of Parliament and
of each legislature at least once every twelve
months.

Mobiliry Righis

6. (1} Every citizen of Canada has the right
to enter, remain in and leave Canada.

{2} Every citizen of Canada and every person
who has the status of a permanent resident of
Canada has the right

(a} to move to and take up residence in any

province; and _

{&) to pursue the gaining of a livelihoad in

any province.

(3) The rights specified in subsection {2} are
subject to

{a} any laws or practices of general applica-
tion in force in"a province other thapn those
that discriminate among persons primarily
on the basis of province of present or previ-
ous residence; and ‘
{b) any laws providing for reasonable resi-
dency requirements as a gualification for the
receipt of publicly provided social services.

(4) Subsections (2} and (3) do not preclude
any law, program or activity that has as its
object the amelioration in a province of candi-
tions of individuals in that province who are
socially or economically disadvantaged if the
rate of employment in that province is below
the rate of employment in Czanada.

Legal Rights

7. Everyone has the right to life, liberty and
security of the person and the right not to be
deprived thereof except in accordance with the
principles of fundamental justice.

8. Everyone has the right to be secure
against unreasonable search or setzure.

Y. Everyone has the right not to be arhi-
trarily detained or imprisoned.

16. Everyone has the right on arrest or
detention

{a) to be informed promptly of the reasons

therefor;

{6y to retain and instruct counsel without

delay and to be informed of that right; and

Constitution Act, J982

5. Le Parlement et les législatures tiennent
une séance au moins une fois tous les douze
mois.

Liberté de circulation et d'établissement

6. (1) Tout citoyen canadien z le droit de
demeurer au Canada, 4’y entrer ou d’en sortir.

{2) Tout citoyen canadien et touie persenne
ayant le statut de résident permanent au
Canada ont le droit ,

a) de se déplacer dans tout le pays et d'éta-

olir leur résidence dans toute province;

b) de gagner leur vie dans toute provinee.

{3) Les droits mentionnés au paragraphe (2)
sont subordonnés :

a) aux lois et usages d’application générale

en vigueur dans une province donnée, §'ils

n’établissent entre les personnes aucune dis-

tinction fondée principalement sur la pro-

vince de résidence antérieure ou actuelle;

by aux lois prévoyant de justes conditions de

résidence en vue de 'obtention des services

soctaux publics.

(4} Les paragraphes (2} et (3) n'ont pas pour
objet d'interdire les lois, programmes ou activi-
tés destinés & améliorer, dans une province, la
situation d’individus défavorisés socialement on
économiguement, si le taux d’emploi dans ia
province est inférieur 4 la moyenne nationale.

Garanties juridigues

7. Chacun a droit 4 lz vie, 4 la liberté et & la
sécurité de sa personne; il ne peut étre porté
atteinte & ce droit gu’en confarmiié avec les
principes de justice fondamentale.

8. Chacun a droit 4 la protection contre les
fouilles, les perquisitions cu les saisies abusives.

9. Chacun a droit 4 Iz protection contre la
détention ou 'emprisonnement arbiiraires.

10. Chacun a le droit, en cas d’arrestation ou
de détention :

a} d’2tre informé dans les plus brefs délais

des motifs de son arrestation ou de sz déten-

tion;

b) d’avolr recours sans délai & I'assistance

d'un avocat et d’étre informé de ce droit;
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(¢) 10 have the validity of the detention
determined by way of habeas corpus and to
be released if the detention is not lawful.

Il. Any person charged with an offence has
the right
{a} to be informed without unreascnable
delay of the specific offence;
(4) to be tried within a reasonable time;
{(¢) not to be compelled to be a witnass in
proceedings against that person in respect of
the offence:
(d) to be presumed innocent until proven
guilty according to law in a fair and public
hearing by an independent and impartial tri-
bunal;
(e} not 10 be denied reasonable bail without
just cause;
(/) except in the case of an offence under
military law tried before a military tribunal,
to the beneflit of trial by jury where the max-
imurmn punishment for the offence is impris-
onment for five years or 2 more severe pun-
ishment;
{g) not to be found guilty on account of any
act or omission unless, at the time of the act
or omission, it constituted an offence under
Canadian or international law or was crimi-
nal according to the general principies of law
recognized by the community of nations;
(h) if finally acquitted of the offence, not to
be tried for it again and, if finally found
guilty and punished for the offence, not to be
tried or punished for it again; and
{7y if found guilty of the offénce and if the
pumishment for the offence has been varied
between the time of commission and the time
of sentencing, to the benefit of the lesser pun-
ishment.

12, Everyene has the right not to be sub-

jected to any cruel and unusual treatment or

punishment.

13. A witness who testifies in any proceed-
ings has the right not te have any incriminating
evidence s0 given used to incriminate that
witness 11 any other proceedings, except in a

Nt 44

c) de faire contrbler, par habeas corpus, la
légalite de sa dérention et d’obtenir, le cas
échéant, sa libération.

11. Tout inculpé a le droit :

2) d'étre informé sans délai anormal de
Uinfraction précise qu'on lui reproche;

b) d’Btre jugé dans un délai raisonnable;

¢) de ne pas étre contraint de témoigner con-
tre lui-méme dans toute poursuite intentée
contre lui pour I'infraction gu'on lui repro-
che;

dy d'étre présumé innocent tant qu’il n’est
pas déclaré coupable, conformément 3 la loi,
par un tribunal indépendant et impartial 2
I'issue d’un procés public et équitable;

¢) de ne pas étre privé sans juste cause d'une
mise en liberté assortie d'un cautionnement
raisonnable; '

/Y sauf £l s’agit d'une infraction relevant de
la justice militaire, de bénéficier d’un procés
avec jury lorsque la peine maximale prévue
pour linfraction dont i est accusé est un
emprisonnement de cing ans ou une peine
plus grave;

g} de ne pas étre déclaré coupable en raison
d’une action ou d'une omission qui, au
moment ol elle est survenue, ne constituait
pas une infraction d'aprés le droit interne du
Canada ou le droit international et n'avait
pas de caractére criminel d’aprés les princi-
pes généraux de droit reconnus par ensem-
ble des nations:

h) d’une part de ne pas &tre jugé de nouveau
pour une infraction dont il a ét& définitive-
ment acquitté, d’autre part de ne pas €ire
jugé ni puni de nouveau pour une Infraction
dont il 2 &té définitivement déclaré coupable
et puni; 7

i} de bénéficier de la peine la moins sévére,
lorsque la peine qui sanctionne Pinfraction
dont il est déclaré coupable est modifiée
entre le moment de ls perpétration de
Pinfraction et celui de la sentence.

12. Chacun a droit 4 la protection contre
tous traitements ou peines cruels et inusités.

13. Chacun a droit 4 ce gu'aucun temoi-
gnage incriminant quil donne ne soit urilisé
pour I'incriminer dans d’autres procédures, sauf
lors de poursuites pour parjure ou pour témoi-
gnages contradictoires.

Affaires crimi-
netles et pénales

Cruauté

Témoignage
ncriminant
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prosecution for perjury or for the giving of con-
tradictory evidence.

14, A party or witness in any proceedings
who does not understand or speak the language
in which the proceedings are conducted or who
is deaf has the right to the assistance of an
interpreter.

Equality Righis

15. (1) Every individual is equal before and
under the law and has the right to the equal
protection and equal benefit of the law without
discrimination and, in particular, without dis-
crimination based on race, national or ethnic
origin, colour, religion, sex, age or mental or
physical disability.

(2) Subsection (1) does not preclude any law,
program or activity that has as its object the
amelioration of conditions of disadvantaged
individuals or groups including those that are
disadvantaged because of race, national or eth-
nic origin, colour, religion, sex, age or mental or
physical disability.

[Note: This section became effective on April 17,
1985, See subsection 32(2) and the note thereio.]

Official Languages of Carada

16. (1) English and French are the official
languages of Canzda and have equality of sta-
tus and equal rights and privileges as td their
use in all institutions of the Parliament and
government of Canada.

(2) English and French are the official lan-
guages of New Brunswick and have equality of
status and equal rights and privileges as to their
use in all institutions of the legislature and gov-
ernment of New Brunswick.

{3) Nothing in this Charter limits the
authority of Parliament or a legislature to
advance the equality of status or use of English
and French.

17. (1) Everyone has the right to use English
or French in any debates and other proceedings
of Parliament.

(2) Everyone has the right to use English or
French in any debates and other proceedings of
the legislature of New Brunswick.

Constitution Act, 1982

i4. La partie ou le témoin qui ne peuvent
suivre les procédures, soit parce ga’tls ne com-
prennent pas ou ne parlent pas la langue
employée, soit parce qu’ils sont atteints de sur-
dité, ont droit 4 I’assistance d’un interpréte.

Droits & I'égalité

15. (1) La loi ne fait acception de personne
et s'applique également & tous, et tous ont droit
i la méme protection et au méme bénéfice de la
loj, indépendamment de toute discrimination,
notamment des discriminations fondéss sur la
race, l'origine nationale ou ethnique, la couleur,
ia religion, le sexe, I'dge ou les déficiences men-
tales ou physiques.

(2} Le paragraphe (1) n'a pas pour effet
d'interdire les lois, programmes ou activités
destinés 4 améliorer la situation d'individus oun
de groupes défavorisés, notamment du fait de
leur race, de leur origine natignale ou ethmigue,
de leur couleur, de Jeur religion, de leur sexe, de
leur dge ou de leurs déficiences mentales ou
physiques.

[Note : Cet article n'a pris effer que le 17 avril 1585,
Voir le paragraphe 32(2) et la note correspondante.

Langues officielles du Canada

16. (1) Le francgais et Panglais sont les lan-
gues officielles du Canada; ils ont un statut et
des droits et priviléges égaux quant & leur usage
dans les institutions du Parlement et du gouver-
nement du Canada,

{2) Le francais et P'anglais sont les langues
officielles du Nouveau-Brunswick; ils ont un
statut et des droits et priviléges égaux quant &
leur usage dans les institutions de la Législature
et du gouvernement du Nouveau-Brunswick.

(3) La présente charte ne limite pas le pou-
voir du Parlement et des législatures de favori-
ser la progression vers Pégalité de statut ou
d’usage du francais et de anglais.

17. (1) Chacun a le droit d'employer le fran-
¢ais ou I'anglais dans les débats et travaux du
Parlement. :

(2) Chacun a le droit d'employer le francais
ou l'anglais dans les débats et travaux de la
Législature du Nouveau-Brunswick.
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Loi constitutionnelle {19825

I8, (1) The statutes, records and journals of
Parliament shall be printed and published in
English and French zand both language versions
are equally authoritative.

{2) The statutes, records and journals of the
legislature of New Brunswick shall be printed
and published in English and French and both
langnage versions are equally authoritative.

19, (1} Either English or French may be
used by any person in, or in any pleading in or
process issuing from, any court established by
Parliament.

(2} Either Englisk or French may be used by
any person in, or in any pleading in or process
issiiing from, any court of New Brunswick.

20. (1) Any member of the public in Canada
has the right to communicate with, and to
receive available services from, any head or
central office of an institution of the Parlia-
ment or government of Canada in English or
French, and has the same right with respect to
any other office of any such institution where

(a) there s 2 significant demand for com-

munications with and services from that

office in such language; or

(b} due to the nature of the office, it is

reasonable that communications with and

services from that office be available in both

English and French.

(2} Any member of the public in New Bruns-
wick has the right to communicate with, and to
receive available services from, any office of an
institution of the legislature or government of

New Brunswick in English or French.

21. Nothing in sections 16 to 20 abrogates or
derogates from any right, privilege or cobliga-
tion with respect to the English and French lan-
guages, or either of them, that exists or is con-
tinued by virtue of any other provision of the
Constitution of Canada.

22. Nothing in sections 16 to 20 abrogates or
derogates from any legal or customary right or
privilege acguired or enjoved either before or

N¢ 44

18. (1} Les lois, les archives, les comptes
rendus et les procés-verbaux du Parlement sont
imprimés et publiés en fran¢ais et en anglais,
les deux versions des lois ayant également force
de loi et celles des autres documents avant
méme valeur.

{(2) Les lois. les archives, iss comptes rendus
et les proces-verbaux de la Législature du Nou-
veau-Brunswick sont imprimés et publids en
frangais et en anglais, les deux versions des lois
ayant également force de loi et celles des autres
documents ayant méme vaicur.

1%. (1) Chacun 2 le droit d’employer le fran-
cais ou 'anglais dans toutes les affaires dont
sont saisis les tribunaux établis par le Parle-
ment et dans tous les actes de procédure qui en
découlent.

{2) Chacun 2 le droit d'employer le frangais
ou Panglais dans toutes les affaires dont sont
saisis les tribunaux du Nouveau-Brunswick et
dans tous les actes de procédure qui en décou-
lent.

N

26. (1) Le public a, au Canada, droit 2
emplol du frangais ou de 'anglais pour com-
muniquer avec le siége ou l'administration cen-
trale des institutions du Parlement ou du gou-

~ vernement du Canada ou pour en recevoir les

services; il a le méme droit & ["égard de tout
autre bureau de ces ipstitutions & oi, selon le
cas
a) I'emploi du frangais ou de Panglais fait
I'objet d’une demande importante;
by I'emploi du frangais et de Panglais se justi-
fie par la vocation du bureau.

{2) Le public a, au MNouveau-Brunswick,

droit & {'emploi du francais ou de anglais pour
communigquer avec tout bureau des institutions
de la législature ou du gouvernemsnt ou pour
EN TECevVOIr les services. i

21, Les articles 16 4 20 n'ont pas pour effet,
en ce qui a trait 4 la langue francaise ou
anglaise ou 4 ces deux langues, de porter
atteinte aux droits, priviléges cu obligations qui
existent ou sont maintenus aux termes dune
autre disposition de la Constitution du Canada.

22, Les articles 16 4 20 n’ont pas pour effet
de porter atteinte aux droits et priviléges, anté-
rieurs ou postérieurs & I'entrée en vigueur de la
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afier the coming into force of this Charter with
respect to any language that is not English or
French.

Minority Language Educational Rights

23. {1) Citizens of Canada

(a2) whose first language learned and still
understood is that of the English or French
linguistic minority population of the province
in which they reside, or

() whe have received their primary school
instruction in Canada in English or French
and reside in a province where the language
in which they received that instruction is the
language of the English or French linguistic
minerity population of the province,

have the right to have their children receive pri-
mary and secondary school instruction in that
language in that province.

[Note: See also section 59 and the note thereto. )

(2} Citizens of Canada of whom any child
has received or is receiving primary or second-
ary school instruction in English or French in
Canada, have the right to have all their chil-
dren receive primary and secondary schoal
instruction in the same language.

(3) The right of citizens of Canada under
subsections (1) and {2} to have their children
receive primary and secondary school instruc-
tion in the language of the English or French
linguistic minority population of a province

(a) applies wherever in the province the num-
ber of children of citizens who have such a
right is sufficient to warrant the provision 1o
them out of public funds of minority lan-
guage instruction; and

(&) includes, where the number of those chil-
dren so warrants, the right to have them
receive that instructien in minority language
educational facilities provided out of public
funds.

Enforcement

24. (1) Anyone whose rights or freedoms, as
guaranteed by this Charter, have been
infringed or denied may apply to 4 court of
competent jurisdiction to obtain such remedy as
the court considers appropriate and just in the
circumstances.

Constitution Act, 1982

présente charte et découlant de fa loi ou de la
coutuine, des langues autres que le francais ou
Panglais.

Droits a ['instruciion dans {a langue de la
minorité

23. (1} Les citovens canadiens

a) dont la premiére langue apprise et encore
comprise est celle de la minorité francophone
ou anglophone de la province oil ils résident,

b) qui ont recu leur instruction, au niveau
primaire, en frangais ou en anglais au
Canada et qui résident dans une pravince ot
la langue dans laquelle ils ont recu cette ins-
truction est celle de la minorité francophone
ou anglophene de la province,

ont, dans 'un cu i‘autre cas, le droit d’y faire
instruire leurs eafants, aux niveaux primaire et
secondaire, dans cetie langue,

[Note : Voir I'article 59 et ia note correspondante ]

(2) les citoyens canadiens dont un enfant a
regu ou regoit son instruction, au niveau pri-
maire ou secondaire, en frangais ou en anglais
au Canada ont le droit de faire instruire tous
leurs enfants, aux niveaux primaire et secon-
daire, dans la langue de cetie instruction.

(3) Le droit reconnu aux citoyens canadiens
par les paragraphes (1) et (2) de faire instruire
leurs enfants, aux niveaux primaire ef secon-
daire, dans la langue de ia minorité franco-
phone ou anglophone d’une province :

a) s'exerce partout dans la province ot le

nombre des enfants des citoyens gui ont ce

droit est suffisant pour justifier 4 leur endroit

lz prestation, sur les fonds publics, de I'ins- -

truction dans la langue de la minorité;

b) comprend, lorsque le nombre de ces
enfants le justifie, le droit de les faire ins-
truire dans des établissements d’enseigne-
ment de la minoerité linguistique financés sur
les fonds publics.

Recours

24. {1} Toute personne, victime de violation
ou de négation des droits ou libertés qui lui sont
garantis par la présente charte, peut s’adresser
d un tribunal compétent pour obtenir la répara-
tion que le tribunal estime convenable et juste
en épard aux circonstances.
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Loi constitutionnelle {1987}

{2} Where, in proceedings under subsection
(1), a court concludes that evidence was
obtained 1n a manner that infringed or denied
any rights or freedoms guaranieed by this
Charter, the evidence shall be excluded if it is
established that, having regard te all the cir-
cumstances, the admission of it in the proceed-
ings would bring the administraticn of justice
into disrepute.

General

25, The guarantee in this Charter of certain
rights and freedoms shalil not be construed so as

to abrogate or derogate from any aboriginal,’

treaty or other rights or freedoms that pertain
1o the aboriginal peoples of Canada including
(a) any rights or freedoms that have been
_ recognized by the Royal Proclamation of
““QOctober 7, 1763; and
“(b) any rights or freedoms that may be
acquired by the aboriginal peoples of
‘Canada by way of land claims seitlement.
{6) any rights or freedoms that now exist by
way of land claims agreements or may be so
acquired.
[Note: Paragraph 25(6) (in italics) was repealed and
the new paragraph substituted by the Constitution
Amendmenr Proclamation, {983 (No. 46 infra).]

26. The guarantee in this Charter of certain
rights and freedoms shzll not be construed as
denying the existence of any other rights or
freedoms that exist in Canada.

27. This Charter shall be interpreted in a
manner consistent with the preservation and
enhancement of the multicultura! heritage of
Canadians.

28. Notwithstanding anything in  this
Charter, the rights and freedoms referred 1o in
it are guaranteed equally to male and female
DErsons.

2%. Nothing in this Charter abrogates or
derogates from any rights or privileges guaran-
teed by or under the Constitution of Canada in
respect of denominational, separate or dissen-
nent schools.

30. A reference in this Charter to a province
or to the legislative assembly or legislature of a
province shall be desmed to include a reference
to the Yukon Territory and the Northwest Ter-
ritories, or to the appropriate legislative author-
ity thereof, as the case may be.

N 44

{2} Lorsgue, dans une instance visée au para-
graphe (1}, le tribunal a concly que des élé-
ments de preuve ont été obtenus dans des condi-
tions qui portent atteinte aux droits ou libertés
garantis par la présente charte, ces éléments de
preuve sont écartés s'il est établi, eu égard aux
circonstances, que leur utilisation est suscepti-
ble de déconsidérer 'admimstration de la jus-
tice.

Dispositions générales

25. Le fait que la présente charte garantit
certains dreits et libertés ne porte pas afteinte
aux droits ou libertés — ancestraux, issus de
traités ou autres — des peuples autochtones du
Canada, notamment :

a) aux droits ou libertés reconnus par la Pro-

clamation royzle du 7 octobre 1763,

b} aux droits ou liberiés acquis par régle-

ment de revendications territoriales.

f) aux droits ou libertés existants issus

d’accords sur des revendications territoriales

ou ceux susceptibles d’étre ainsi acquis.

[Note: L’alinea 238} (en ltalique) a éié abrogé et
remplacé aux termes de la Proclamation de 1983 modi-
Siant la Constinetion (n® 46 infra).}

26. Le fait que la présente charte garantit
certains droits et libertés ne constitue pas une
négation des autres droits ou libertés qui exis-
tent au Canada. :

27. Toute interprétation de la présente
charte doit concorder avec Tobjectif de pro-
mouvolr le maintien et la valorisation du patri-
moine muliiculturel des Canadiens.

28. Indépendamment des autres dispositions
de la présente charte, les droits et libertés qui y
sont mentionnés sont garantis également aux
personnes des deux sexes.

29. Les dispositions de la présente charte ne
portent pas atteinte aux droits ou priviléges
garantis en vertu de Iz Constitution du Canada
concernant les écoles séparées et autres écoles
confessionnelles.

30. Dans la présente charte, les dispositions
qui visent les provinces, leur législature ou leur
assemblée iégislative visent également le terri-
toire du Yukon, les territoires du Nord-Ouest
ou leurs autorités législatives compéientes.

frrecevabiling
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31. Nothing in this Charter extends the
legisiative powers of any body or authority.

Application of Charter

32. (1) This Charter applies

{a) to the Parliament and gevernment of
Canada in respect of all matters within the
authority of Parliament including all matters
relating to the Yukon Territory and North-
west Territories; and

(b) to the legislature and government of each
provinge in respect of all matters within the
authority of the legislature of each province.

{2) Notwithstanding subsection (1), section
15 shall not have effect until three vears after
this section comes into force.

[Note: This section came into force on April 17, 1982,
See the proclamation of that date (No. 45 infra).]

33. (1} Parliament or the legislature of a
province may expressly declare in an Act of
Parliament or of the legislature, as the case
may be, that the Act or 2 provision thereof
shall operate notwithstanding 2 provision
inciuded 1n section 2 or sections 7 to 15 of this
Charter.

{2) An Act or a provision of an Act in
respect of which a declaration made under this
section is in effect shall have such operaticn as
it would have but for the provision of this
Charter referred 10 in the deciaration.

(3) A declaration made under subsection (1)
shall cease to have effect five years afler it
comes into force or on such earlier date as may
be specified in the declaration.

{(4) Parliament or the legisiature of a prov-
ince may re-enact a declaration made under
subsection {1).

(3) Subsection (3) applies in respect of a re-
enactment made under subsection {4),

Ciration

34. This Part may be cited as the Canadian
Charrer of Rights and Freedoms. :

Constitution Act, 1982 .

31. La présente charte n’élargit pas les com-
pétences législatives de quelque organisme ou
autorité gue ce soit.

Application de la charte

32. (1) La présente charte s’applique ©

a) au Parlement et au gouvernement du
Canada, pour tous les domaines relevant du
Parlement, y compris ceux qui concernent ie
territoire du Yukon et les territoires du
MNord-Ouest;

b) 4 la législature et au gouvernement de
chaque province, pour tous les domaines rele-
vant de cette législature.

(2} Par dérogation au paragraphe (1}, Parti-
cle 15 n’a d’effet que trois ans aprés 'entrée en
vigueur du présent article, .

[Note: Cet article est entré en vigueur le 17 avrii
1932, Voir la proclamation 4 cet effet (n° 45 infra.]

33. (1) Le Parlement ou la législature d'une
province peut adopter une loi ol il est expressé-
ment déclaré que celle-ci ou une de ses disposi-
tions a effet indépendamment d’une disposition
donnée de Particle 2 cu des articles 74 15 de la
présente charte.

(2} La lol ou la disposition qui fait Vobjet
d’ure déclaration conforme au présent article et
en vigueur a l'effet qu'elle auvrait sauf la dispo-
sition en czuse de la charte.

(3) La déclaration visée au paragraphe (1)
cesse d'avoir effer & la date qui y est précisée
ou, au plus tard, cing ans aprés son entrée en
vigueur.

(4) Le Parlement ou une législature péut
adepter de nouveau une déclaration visée zu
paragraphe (1).

-

(5) Le paragraphe (3) s'appligue 4 toute
déclaraticn adoptée sous le régime du paragra-
phe (4).

Titre

34, Titre de la présente partic : Charte cana-
dienne des droits er liberiés.
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17-18 ELIZABETH II

CHAPTER 38

An Act to amend the Criminal Code, the
Parole Act, the Penitentiary Act, the
Prisons and Reformatories Act and to
make certain consequentizl amend-

ments to the Combines Investigation

Act, the Customs Tariff and the

National Defence Act

[Assented to 27th June, 1985]

Her Majesty, by and with the advice
and consent of the Senate and House of
Commozns of Canada, enacts as follows:

SHORT TITLE

Short title 1. This Act may be cited as the Criminal
Law Amendment Act, 1868-65. )
PART I
CRIMINAL CCDE
1953-54, z. 31 2. (1} Paragraph (2} of section 2 of the
Crimenal Code is repealed and the following
substituted therefor:
* Attorney “{2) *Attorney Generzl” means the
General”

Attorney General or Bolicitor General
of & provinee in which procsedings to
which this Act applies are taken and,
with respect to
‘(a) the Northwest Territories and
the Yukon Territory, and
{(b) proceedings instituted at the
instance of the Government of
Canada and conducted by or on

17-18 ELIZABETH 11

CHAPITRE 38

Loi modifiant le Code criminel, la Loi
sur la libération conditionnelle de
détenus, la Loi sur les pénitenciers,
fa Loi sur les prisons et maisons de
correction et apportant certaines mo-
difications résultantes & la Loi relative
aux enguétes sur les coalitions, au
Tarif des douanes et & la Lol sur
la défense nationale

[Sencticnnde le &7 juin 1969]

Sa Majesté, sur 'avis et du consente-
ment du Sénat et de la Chambre des
communes du Cansda, déeréte:

TTTRE ABREGH

1. La présente loi peut &ire citée SOUS Titre abrégs
le titre: Lot de 1968-69 modifiant le drodt

pénal.

PARTIE I

CODE CRIMINEL

2. (1) L’alinéa (38) de Varticle 2 du1s53-54, c. 51
Cade criminel est abroge et remplacé par
ce qui suib:

«{36) «procureur général» désigne le =procurenr
procureur général ou solliciteur général ¥enéral>
d’une province ol sont intentées des
procédures visées par la présente loi
el désigne, relativement

e} aux terrifoires du Nord-Ouest et
au territoire du Yukon, et

b) aux procédures instituées sur
Pinstance du gouvernement du Ca-
nadsa et dirigées par ce gouverne-

847
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Lot de 1968-89 modifiant le drott pénal

ing to be a permit or registration certifi-
cate is evidence of the statements con-
tained thérein without proof of the
signature or the official character of the
person zppearing to have signed the
same.”

(2} Where any firearms registration cer-
tificate or any permit in Form 492, 43, 44
or 45 or to the like or any similar effect
was issued before the coming into force of

- this section under the authonty of the
Criminal Code or any other Act of the

Parliament of Canada, the cerfificate or
permit shall, on the coming into force of
this section, be deemed for all purposes of
the C’mmmal Code to have heen issued
under section 97 or 98, as the case may be,
of the Criminal C’ode as enacted by thls
section at the time when, in fact, it was
Issued.

7. The said Aect is further amended by
adding thereto, immediately after section
149 thereaf, the following section:

“1494. (1) Sections 147 and 148 do
not apply fo any act committed in
private hetween

{a} a husband and his wife, or

(&} any two persons, each of whom is

twenty-one years or more of age,
both of whom consent to the commission
of the act,

(2) For the purpaoses of subsection (1),

() an act shall be deemed not to
have been committed in private if it is
committed in a public place, or if
more than two persons take part or
are present; and

(b} & person shall be deemed not to
consent to the commission of an act

(i) if the econsent is extorted by
. force, threats or fear of bodily harm
or is obtained by false and fraudu-
lent misrepresentations as to the
nature and quality of the act, or

869

C. 38

ment -donné comme étant un permis ou -

un certificat d’enregistrement fait preuve
des déclarations contenues dans'le docu-
ment sans qu'il soit néeessaire de faire la
preuve de la signaturs de la personne par
laguelle 1 paralt avoir été signé ni de la
qualité officielle de cette personne.»

(2) Lorsqu'un certificat d'enregistrerment
d’armes & feu ou un permis selon.la formule
42, 43, 44 ou 45 ou qui a le méme effet ou
un sffef similaire a ét¢ émis avant Pentrée
en vigueur du présent article sous Vauto-
rité du Code criminel ou de toute autre loi
du Parlement du Canada, le certificat ou
le permis est, & I'enirée en vigueur du pré-
sent article, censé, 4 toutes fins du Code
criminel, avolr été, 4 la date de scn
émission, émis, selon le cas, en vertu de
Particle 97 ou 98 du Code cmmmel tels que
les édicte le présent article.

7. Ladite loi est en ocutre modifide
par l'insertion, immeédiatement aprés I'ar-
ticle 149, de I'article suivant:

«1494a, (1) Les articles 147 et 140 Treeptions
concernant

? les actes de
la vie privée
estre con-
joints ou

ne s'appliquent & aucun sacte commis
dans Uintimité, ‘
a) entre un mar et sa femme, ou

23

b) entre deux personnes, dont chacune entre edulies
consentants

est dgée de 21 ans ou plus,

‘qui consentent, tous les deux, A cora-
msttre 'acte.

(2} Awux fins du paragraphe ¢1),

a) un acie est réputé ne pas avoir
ét¢ commis dans Vintimité sil est
commis dans un leu public ou st
plus de deux personnes y premnent
part ou y assistent; et

b) une personne est réputée ne pas
consentir & commetire un acte

(i) si le consentement est extorgué
par la force, par la menacs ou la
peur de lésions corporelles ou &'il est
obtenu au moyen de représentations
fausses ou frompeuses quart & la
nature ou 4 la gualité de Vacte, ou
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(i) si cette personme est simple
d'esprit, aliénée, idiote cu imbéeile
et 81 lautre partle qui commet
Uacte le sait ou a de bonnes raisons
de le croire.»

(i} if that person is, and the other
party 1o the commission of the act
knows or has good resson to believe
* that that person is feeble-minded,
insane, or an idiot or imbecile.”

1839, o 41, 8. (1) Paragraph (a) of subsection (R) 8. (1) L’alinés @) du paragraphe (8) 1959,} s 41,
e 12 of section 1504 of the said Act is repealed de Particle 1504 de ladite loj est abrogé **
and the following substituted therefor: et remplacé par ce qui suit:

“Court" “la) “court” means a county or «a) «cour» désigne wune . cour de =cour
district court or, in the Provinee of comté ou de distriet ou, dans la pro-
Quebec, the provincial court, the vince de Québee, la cour provineiale,
court of the sessions of the pesce, the la cour des sessions de la paix, Ia
municipal court of Montreal and the cour municipale de Montréal et la
municipal court of Quebee,” cour municipale de Quéhec,»

1658 c. £, . (2) Paragraph (c) of subsestion (8) of (2} L'alinéa ¢} du paragraphé (8) de 195, c. 41,

Particle 1504 de ladite loi est abrogé et ®™ 12
remplacé par ce qui suit:

5. 12 gection 1504 of the said Act is repealed and
the following substituted therefor:

“Jodge” “le} “judge” means a judge of a «c) «juge» désigne un juge d’une <juges
' court.” cour. » ‘
9. Subsection (2) of section 168 of the 9. Le paragraphe (2) de larticle 168
seid Act is repealed and the following de ladite Joi est abrogé et remplacé par
substituted therefor: ce gqui suit:
Excoption “(2) A place is not & common gATning «(2) Un local n'est pas une majson Exception

de jeu au sens du sous-alinés (i) ou
de la disposition (B) .om (C) du sous
alinéa (1i) de I'alinéa d) du paragraphe (1)
pendant qu'il est occupé et utilisé par
un club social authehtique constitug
en corporation ou par une succursale
d’un tel elub,

house within the meaning of subpara-
graph (i) or clause (B) or (C) of sub-
paragraph (i) of paragraph (d) of sub-
section (1} while It is occupied and used
by an incorporated bona fide social club
or branch thereof, if

{¢) the whole or any portion of the

bets on or proceeds from games played

therein is not directly or indirectly
paid to the keeper thereof, and

(b) nofee is charged to parsons for the
right or privilege of participating in the
games plaved therein other. than
under the authority of and in secord-
ance with the terms of a licence issued
by the Attorney Genersl of the prov-
ince in which the place is situated or
by such other person or sutherity in
the provinee as may be specified by the
Attorney General thereof.”

a) si la totalité ou quelque partie
des paris sur des jeux qui y sont

pratiquds ou sur des recettes de ces

jeux n'est pas direstement ou indi-

rectement payée au tenancier de

ce local, et '

b) si aucune cotisation n’est exigée
des personnes pour le droit cu privi-
lege de participer aux jeux gui v
sont pratiqués autrement que sous
Pautorité et en conformité des mo-
dalités d'un permis émis par le
procureur général de la  provinge
oti le local est situé ou par telle
autre pefsenne ou autorité, dansg
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38-39 ELIZABETH II

~ CHAPTER 46

An Act respecting the laws prohibiting mar-
riage between related persons

[Assenzed to I 7th December, 1990]

Her Majesty, by and with the advice and

~consent of the Senate and House of Com-

mons of Canada, enacts as follows:

1. This Act may be cited as the Marriage
{Prohibited Degrees) Act.

2. {1} Subject to subsaction (2), persons
related by consanguinity, affinity or adoption
are not prohibited from marrying each other
by reason only of their relationship.

(2} No person shall marry another person

if they are related '
{a) lineally by consanguinity or adoption;
() as brother and sister by consanguinity,
whether by the whole blood or by the
half-blood; or

{¢) a$ brother and sister by adoption.

3, (1) Subject to subsection (2), a mar-
riage between persons related by consan-
guinity, affinity or adopticn is not invalid by
reason only of their relationship.

(2) A marriage between pérsons who are
related in the manner described in paragraph
2(2¥a), (b) or (c) is void.

4. This Act contains all of the prohibitions
in law in Canada against marriage by reason
of the parties being related.

38-39 ELIZABETH I

CHAPITRE 46

concernant le droit nterdisant le
mariage entre personnes apparentées

Lot

(Sanctionnée le ]7 décémbre 1990

Sa Majesté, sur Pavis et avec le consente-
ment du Sénat et de la Chambre des commu-
nes du Canada, .edicte :

1. Titre abrégé: Lol sur le mariage

(degrés pronibés).

2. (1) Sous réserve du paragranhe (23, les -

liens de parenté par consanguinité, alliance
ou adoption ne constifuent pas en eux-meémes
des empéchements au mariage.

(2) Est prohibé le mariage entre personnes
avant-des liens de parenié:

&) en ligne directe, par consanguinité ou
adoption;

b} en ligne collatérale, par consanguinité,
5’} s'agit de frére et sceur out de demi-frére
et demi-sceur; B
¢} en ligne -collatérzle, par adoption, §il
s’agit de frére et sceur.

3. (1} Sous réserve du paragraphe (2), un
mariage entre . personnes apparentées par
consanguinité, alliance ou adoption nest pas
invalide du seui fait du lien de parenté.

{2) Un mariage enfre personnes apparen-
tées prohibé par I'alinéa 2(2)a), by ou ¢) est
nul.

4. La présente loi comporte la totalité des
régles de droit applicables au Canada en
matiére d'empéchements au fmariage fondés
sur des liens de parenté.

12G5
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Repeal of
R.S. e M-2

Commence-
ment

~day that is ome year after the day it is  apr3s sa sanction ou, dans une province, 4 la

44—

C. 46 Marriage (Prohibited Degreas) Act 38-35 Ev1z7. 1]
5. The Marriage Acr is repealed. £, La Loi sur le marioge est abrogée. _ f?{fﬁi"&d;
6. This Act shall come Into force on the 6. La présente loi entre en vigueur un an  Enréeen

vigueur

assented to, or on such earlier day in any  date antérieure fixée par décret du gouver-
province as may be fixed by order of the neur en conseil 4 Ja demande de cette
Ggovernor in Council at the request of that  province.

province.

QUEEN'S PRINTER FOR CANADA & \MPRIMEUR DE LA REINE POUR LE CANADA
' OTTAWA, 189]
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shall notify the Registrar of the name of any
dergymen belonging o that church or denomina-
flom who has removed from the Province, as such
removal ocours. - - -

8(2) A dergyman licensed under this Act shall
notify the Regisirar when he removes from the
Provinee. RS, 0.138,5.7. :

5{1) Whenever a person is registered as autho-
rized to solemmize marriage or whepever the
* registration of a person has been cancelled and the
authority thereby revoked, the Registrar shall
give notice in The Royal Gazeite of such
regisiration or canceilation of registration and
revocation of authority, stating therein the name
of the person registered as authorized, or as to
whom registration has heen cancelled and
aathority revoked.

%2) Publication In The Roval Gazeite of a
notice purporting to be by the Registrar that any
person named thersin has been registéred as
autherized to solemnize marriage shall i all
courts be conclusive evidence of the registration
and of the autherization and gqualification of such
person to solemnize marriage theresfter ar until
it appears by notice published in The Foyal
Gezette as aforesaid that the registration has
been cancelled and the duthority thereby
revoked. :

9(3) FPublication i The Roval Gazetie of a
notice purporting to be by the Registrar that any
person named therein has been registered as
anthorized to solernnize marriage during 2 period
fired in such notice shall in all' courts be
conclusive evidence of the registration and of the
authorization and gualification of sich person to
solemnize marriage during the period so fixed
RS, 139,58

19 No clergyman shall solernoize a roarriage
anjess duly anthorized to solemnize that marriage
by licence under the hand of the Registrar in the

form prescribed by regulation, or the intention of

the persors o intermarry hes been procaimed by
the publication of hands as in section 11 provided.
R5,c138,53.

11{1) Publication of banps shall be made by
proclatming the intended marriage in an audible

Lot surle mariocge

application de la présente lol dolvent aviser le f
regisiraire du nom des minisires da culte de legy |
dglise ou de leur confession religleuse qui ppi f

quitiés la provinee dés que ces derniers partent,

8{2) Un ministre du calte autoris? en applics.

tion de la présente loi doit aviser le registraire da
son départ dela province. SR ¢ 138, a1t 7.

9(1) Lorsgu'ane personne est envegisirée comme
étant autorisée 4 célébrer des marieges ou lorsque
P'enregistrement d’une personne a été annulé ef
que son droit Jui 2 &té retire, le registraire doit
donner avis dans 1z Gazerte royale de Penregistre.
ment on de Panowlation d'enregistrement et dy
retrait don droit, en y indiguant le nom de la
personne qui éiail enregistrée comrpe Stant
awtorisés i célébrer des mariages ou dont 'enre.
gistrement a été annulé et son droit révoqué,

5{2) . La publication dans’la Gazetie rovale dun
avis présenté comme émanant du registrafre et
ndiguant qu'une personne vy nommément citée
est enregistrée comrme étant autorisée 3 célébrer

" des mariages constitue devant tous les tribunasux

une preuve péremptoire de enregistrernent, de
Pautorisation et de 'habilité de la personpe i
célébrer des mariages aprés la date de la publica-
tion ou jiosqu'd ce gu'un avis publié dans la
Gazeite royale, aipsi qu'il est dit plas hsut
annonce lannulation de l'enregisivement et la
révoecation de antorisation.

8(3) La publication d'un avis dans la Gazette
royele présenté comme émanant du registraire et
Indiguant gu'une personpe v nommément citée
est enrsgistrée comine étani auiorisée 3 célébrer
des mariages pendant une péricde dont la durée
est fixée dans l'avis, constitue devant tous les
tribunacx une preuve pérempioire de I'enrepistre-
ment, de 'autorisation ef 'habilité d'une person-
ne & célébrer des mariages pendant la période de
temps fixée dans 'avis. SR, 139, art8. :

10 NWNul ministre du culte ne doit celéhrer un
mariage & moins gu'iine licence étahblie selon la
farmule prescriie par réglement et sipnés de la
main - du regstraive, ne 'y autorise ow que
Iintention de se marier des deux personnes n'ait
été annoncée par 1z publication de hans prévue 4
Vartide 11. SR, ¢.139, art 9.

11(1) La publication de bans doit se faire par

proclamation 4 hsute voix du fufur meriage |
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volce during divine service in a church, chanel or
other place of meeting for religious worship in the
city, town or parish where each of the parties
resides. if both parties are resident within the
Province, and if only one party is so resident, then
in the city, town or parisk in which such party
resides. ' '

11(2) The banns shall be published zceording to

the usage of the deneomination of the clergymman
proposing to solemnize the ceremony of marriage,

and in any event during at least one Sunday

SEJ.’V1CE§

11(3) W'.here the practice or faith of & rehcmu_s
body substitutes Saturday or any other day as the
usual and principal day of the wesk for the
celebration of divine service, the banns may be
published on Saturday or on such other day, and
the provisions of this Act shall apply accordmgiy
R.3., c.138,510.

12(1) Ajudge of a county court may sclemnize a
marriage for which & marriage licence has been
ssued.

12/2) A marriage that is solernnized by a judge
of a county court shall be solemnized in the
Judge's chambers or office or In & court room.

12{3) .No particnlar form of cerernany is re-
quired in a marriage that is solernnized by a judge
of a county court, except that in sotme part of the
ceremony, in the presence of the judge and two or
more credible witnesses, each of the parties shall
declare: o .

“f do sclemnly dedlare that I do not know of

any lawful impediment why I, A.B. may not be

Joined In matrimony to C.D.7,

and each of the parties shall say to the other:
“I call upon these persons here present to
witness that 1, A B, do take thee, T, t0 be
my lawfully wedded wife (or hushand)”,

after which the judge shall say:
“L E.F, judgeofthe...... . . County Gours,
by virtue of the authonity vested in me by the

Marriage Act, do hereby pronounce you, AB.
and C.DJ., 10 be husband ind Wlfe”

12(4) A indge of the Cou_utv Court who
solemnizes a marriage is entitled to receive a fee
of ten dollars from the parties to the marrage.

Chap. M-3

pendant un services rebigiewy dans une 2glise, une
chapelle ouun antre leu consacré au culte dans la
citd, Ia ville cu la paroisse ou chacune des parfies

réside, 51 elles résident toutes les deux dans la -

provines et, si uns seule y réside, dans la oité, la
—ville ou la paroisse of celle-ciréside.

11(2) Les bans deivent &ire publids selon ["usage
de [a confession du mmmistre du culie qui entend
célébrer la cérémonie du mariage et, an moins, au
cours d'un service du dimanche.

11{3) Lorsque, selon la pratique ou la crovance
d'nn ordre religiens, le samedi ou un avrire jour est
considéré comme étant e jour habituel et princi-
pal pour la célébration du service religieux, les
bans peuvent étre publiés le samedi oun cet autre
jour et les dispositions de la présente loi s’appli-
guent en conséquence. SR ¢ 138, art. 10

12(1) Un juge dane cour de comté peut celébrer
‘un mariage pour lequel une licence a eté délivrée.

12(2) Un juge d’une cour de comté doit célebrer
un mariage dans son cabinet. dans son burean ou
dans une salle d’audience.

12(3) Aucupe formule de cérémonie n'est pres-
crite pour la célébration d’'un mariage par un jugs
d'une cour de comtd, saufl qu'au cours de la
cérémonie, chacune des parties doit, en présence
du juge 1 d’au moins dexx témeins dignes de foi,
déclarer:
wde déclare solennellement ne pas connaftre
d’empéchement légal s'opposant & ce gue moi,
AR, je m'unisse par les liens du mariage %
C.Dos,
et chague partie doit déclarer a 'autre:
«Je demsnde aux personnes ici présenies de
térmoigner gue moi, A.B., je prends CD. comme
léoitime épouse (dpoux )»,
le juge doit ensuite déclarer:
«Moi, E ¥ juge de la cour de comtéde. ... ...
, en verti des pouveirs qui me seot dévolus
par la Loi sur le moriage, vous déclare, A B et
C:ID., mari et fermmen.

12(4) Le juge d'une cour de comte qui cilebre un
marlage est autorise i percevoir un droit de dix
dollars des parties coniractznt mariage.

=1
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Form of marriage ceremony

7(3) - No particular form of ceremony is required
in 2 ceremnony of martiage solemnized by a marrizge
commissioner except that in some part of the ceremony,
and i the presence of witnesses and of the marmiage
commmissicner, each of the parties shall declare, "I do
solemnly declare that | do not know of any lawiful
impediment why I, AB., may not be joined in

- mrirmony to C.D." and each of the parties shall say to

the other, "I call upon these persons here present to
witness that i, AB., do take thee, C.D,, to be'my lawful
wedded wife (or husband)”.

S.M.1889-90, c. éﬂ, 5. 25,

Licence or banns required for marriage

(1) Subject 25 herem provided, no person
authorized to solemnize cerermonies of marriage under
this Act shall solemnize or perform z ceremony of
marmiage between two persons unless

{a} authorzed so t6 do by a hicence 1ssued under the
hand of the director in such form as may be
prescribed in the regulations; or

(b) banns declarng the intention of the two persons

to intermarty have been published as berein
provided.

. Requirements respecting pubiicationrefbanns

8(23 Where a tharriage is to be solemmized
under the authority of publication of banns, the
intention to marry shall be proclaimed openly, at least
once, in an audible voice during divine service

(2) where the parties are in the habit of attending
worship at the same chureh, being m Manitoba, at
that church; or

(b) where the perties are in the habit of attending
worship at different churches in Canada, at least one
of which 15 1p Mamitoba, in each of those churches.

Time and manver of publication

B{(3} Ewvery publication of banns shall be made
according fo the usage of the denomma‘lon of the
chureh m which they are published, and shall, subject
to subsection (4), be made on a Sunday at least seven
clear days before the marmmage, immediately beiore

04/30

LBRM. 1587, c. M50

Forme de Ia ¢cérémonie du mariage
73y Un mariage célébré par un commissaire
aux mariages ne requiert aucune forme particuligre sauf

en présence des Hmoms et du commssaire aux
marizges, faire cette déclatation : « Je déclare
solennellement ne conmaltre ancun empéchement légal
s'opposantd ce que moi, A B, je rn'unisse par les liens
du mariage 4 C.D. ». Chacune des parties doit déclarer
& lantre: « Je demande dux persommes ici présentes
d'atre moins de ce que moi, A.B., jete prends, C. D,
comme légitime épouse (Fpoux) ».

L.M. 1989-90, c. 90, art. 25.

Licence de mariage su publication des baus
] Sous réserve de ce qui est prévu A la

presente loi, nulle perscnne autorisée a célébrer les

marizges en application de cette loi ne peut célébrer un
tel mariage entre deux personnes, sauf dzns ['un des cag
suivants : ’ :

a) elle est autorisée i agir zinsi en vertu dune
licence délivree sous la signature du directeur, et
selon felle formule pouvant &tre établie dans les -
réglements;

b} les bans annoncant I'mtention de ces deux
personnes de se marier l'une avec l'autre ont été
publiés conformément & ce qui est prévu a la
présente loi. '

Exigences relatives i ta publication des bans

8(2) Lorsquun mariage doit 8re célébré sous
le régime de la publicaton des bans, I'mtention de
mariage doit étre publiquement proclamés & haute voix,
zu moins une fols, durant un servics rf:hgemg dans I'un
des endroits survants :

2} siles parties onf I'habitude d'assister & Poffice en
la méme église au Manitoba, en celte ¢glise méme;

bY si les parties ont Phabitude d'assister a foffice en
des églises différentes au Canada et dont 'une au
moms e rouve au Manitoba, en chacune de ces
echses .
Délal et modalités de publication

8(3) - Chaque publication des bans doit étre
conforme & l'usage de la confession religicvse de
I'église out elle a lien t, sous réserve du paragraphe {4),
elle doit &tre faite un dimanche, au moins sept jours
frapcs avant le meriage, au début, 4 lz fin on au cours
du service religieux

wy



=51~

= MARRIAGE  R.SM. 1987, ¢. M50
divipe service begins, immediately after it ends, or at
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04/50

2%



R—

[T,

._5 2_.

MARIAGE

Fublication on day other than Sanday

8(4) Where the usage of any denonnation
substitutes any day other than Sunday &s the usoal and.
principal day of the week for the celebration of divine
service, bamns published in a2 church of that
denomination shall be published on that other day.

Completion of certificate of publication, etc.

&5) A person who publishes bamns or
dispenses  with the pubkication thersof under
subsection (7) shall complete and sign a certificate of
the publication or of the dispensaticn in such form as
may be prescribed m the regulations; and the certificate
shall show the official position of the person who signs
it. o

Delivery of certificate

8(6) Ne marriage shall be solermnized under the
authority of publication of banns, or ofa dispensation
with such publication, until a certificate mentioned in
subsection (3) relating to the intended marriage is
delivered to the person solemnizing it. '

Dispensation of publication, effect of and fee for
3Ty The head of the church or congregation to

_which one of the parties belongs may grant a

dispensation of publication of banns, according fo the

rites and usages of the church or congregation; and the
dispensation shall have the same effect as a martiage

Hicence issued under this Act; and the same fee exacted
for a marriage licence shall be payable to the Minister
of Finance in connection with the dispensation.

Meaning of "church"

8(8) In this section, unless the confext
otherwise requires, the word "church" includes
chapel, meeting house, or place set aside for pubhic
religious worship, -

Limjitations as to Himes

81y No marriage shall be solemmized under the
authority of any proclarnation of mlention to mary
uniess the proclamation has beer made at ieast seven
clear days previously, nor unless the marmiage takes
place within three months after the day upon which the
proclamation was made; nor shall a martiage be
solemnized under the authorty of any licence uniess
within three months after the date thereof,

LR M. 1987, c. M50

Publication des bans un autre jour gue le dimanche
8(4)- Lorsque - 'usage dYume  confession
religicuss est de célébrer son service religiews un autre
Jour de la'semaine gue le dimanche, la publicaﬁon_ des
bans daos une église de cette confession religiense a
lien ce méme jour.

Exécution du certificat de publication )
8(5) Une personne qui publie les bans ou qui en
accorde la dispense en application du paragraphe (7)
remplhit et signe un certificat de publication ou de
dispense, selon telle formule pouvant étve érablie dans
les réglements et le certificat indique le titre officiel du
signataire.

Délivranee du certificat
8(6) Nul maniage ne peut étre célébré sous le

- régime d'une publication des bans ou dline dispense de

publication, jusq'a ce que la personne qui doit célébrer
le mariage 2it recu un certificat relatif i ce mariage et
mentionné au paragraphe (5).

Dispense de publication, effets et droit

8(T) Le chef de I'église ou d'une assemblée de
fideles & laquelle appartient I'me des parties peut
accorder une dispense de publication de bens
corformément aux rites et couttanes de cette église on

de cette asserublée, auquel cas la dispense produit les
mémes effets qu'une licence de manage délivrée en
application de Ja présente loi. Cette dispense requiert

ie palement au ministre des Finances du méme droit que
pour une Hcence de mariage. -

Sens du mot « église »

3(®) Dans.le présent article et & moins que e
confexte ne s'y oppose, le mot.« église » s'entend en
outre d'une chapelle, d'um temple on Fun leu réservé au
culte public.

Délai preserit .

91} Un marizge sovmis & une publization ne
peut ée celébré que sept jours francs aprés la date de
la publication, au plus 6t et dans Ies trois mois qui
sulvent cette date, ad pius tard. Un mariage c&1ébré e
vertu d'une licence ne peut 8tre célébré que dans les
reis mois qui suivent la date de lz licence.

o
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Appointment 5(I) Nomination
Justices of the peace {2y Tuges de paix
i Fee . ) Droit
SOLEMNIZATION OF MARRIAGE CELEBRATION DU MARIAGE
. Persons qualified to solemnize magiage 7{1) Persomnes habilitées & célébrer les marlages
; Prohibition ’ (2} Interdiction - ' .
i Preliminaries 8 (1} Préiminaires
Production of Kcence (2}  Production de la licence
. Time limit 8 Délai
i Presence of wimesses 10 Présence des témoins
! Hows for solemaization 11 Heuwres de eéiébration
Where party does not understand 12 Interprétation
; I‘anguage used )
A Civil marriage 13 Mariage civil
4 Second ceremony 14 () Setonde cérémonie .
Stams of second ceremony (2)  Valewr dn second mariage
Prior licence (3} Licence antérieure
Registration of mariage 15(1)  Enregisrement du marage
Certificate of marriage {2y  Certificat de mariage
Liability 18 Responsabsilité
Effect of lack of aathoriry 17(1)  Absence de pouvoir
- (2) . Idem
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{c) the written permission of the Commis-
sioner to.the issue of the mamage
licence or to the performance of the

marriage ceremony, as the case may

be.

{2) A cemificaie, other evidence or the wnren
permission of the Comimissioner given under
subsecrion (1) does not relieve any person trom the
requirements of this Act Tespecting consents o the
marriage of minors. R.S.1974,c.M-3s2%
1985(1)c 459,

PUBLICATION OF BANNS

27. (1) Persons intending to marry do pot reguire
a licence where banns are pubjished in accordance
with this section.

(#) Intention to mamy shall be proclaimed
openty and in an audible voice during divine
service at least once on two successive Sandays in
the piace of public worship in which both of the
persons mzendmg o marry have been attending
worship or in some place of public worship of the
religious bedy with which the mermber of the clergy
who is to perform the mamage ceremony Is

- conmected in the Tocal municipality, perish. circuit

or pastoral charge where both of the persons
intending to marry have, for the 15 days imme-
diately preceding, had their wsual place of
residence.

{3) Where the practice or faith of a religious

‘body substitutes Saturday or some other day as the

usual and principal day of the week for the celebra-
tiont of divine service, proclamation of banns may
be made on wo comnszcubive Satnrdays or such

other days.

(4) Where both of the persons intending to
marry do not reside in the same local municipality,
parish, circuit or pasioral charge, a similar procla-
marion shafl be made in the local municipality,
parish, circwit or pastoral charge, if within Canada,
where the other of the contracting paries hes, for
the 15 days immediarely preceding, had his or her
vsual piace of residence and the marriage shail not
be solemnized ondl there is defivered to the offi-

.Clating member of the clergy a certificate in the

preseribed form' showing that the proclamation has
been made. ‘ ’

(5} Notwithstanding anyting in this section.
where, by reason of remoteness or otherwise, divine
service by the member of the clergy who is

¢) a permission écrite dn commissaire
autorisant Ja délivrance de la licence de
mariage ou la cflébration du marlage,
selon le cas.

{2) Le cermificat, foute autre preuve ou [
permissicn écrite du commissairs, fourni en appli-
cation du paragraphe (1), ne sousirait personne aux
exigences de la présente loi relatives aux coasente-

Chap. M-

Minenrs

mentss ay marisge des mineurs. LR, 1574, ch

C M-S, arn 727 1985(1), che 4, a9,

' PUBLICATION DES BANS

22. (1) Aucune licence n’sst récessaire lorsque
I'intention de mariage est annoncée sous le régime
de la publication des bans prevue au  présent
article.

(2) L'intention de mariage est proclamée
publiguement &t & haute voix durast le  service
refigieux au moins une fois pendant deux diman-

Licence

Froclamation
de 'intention
de mariage

ches spccessifs dams [édifice consacrd aw culte

dans lequel les deux futurs époux ont I'habitude
d’assister 2 I'office ou dans 1'édifice consacré au
culte du grougemernt rcligieux anquel I'ecclésiasti-
que qui doit célébrer le mariage est associé dans la
municipaiité, la paroisse, la circonscription ou:la
charge pastorale locale dans iaquelle jes deux
_futurs époux ont ew, au cours des 15 jours prec:e-
dents, leur résidence habimelle.

(%) Si, seton la coutume ou la croyance d'un
sroupement religieux, le service refigieux habiwmel
er principal a lieu le samedi ou un autre jour; la
proclamation des bans se fait pendant deux samedis
bu ces deux autres jowrs consécutifs.

(4) Si les dewx futurs époux ne résident pas
dans la méme mupicipalité, paroisse, circonscription
ou charge pastorale locale, la méme proclamaton
doir ae faite, si efle est situse an Canada, dans la
municipalits, paroisse: circonscription ou charge
pastorale locale ol 'autre partie congactanie a en
sa résidence habimelle au cours des 15 'derniers
jours, et le mariage ne pen: e célébré que s7il
est remis & 1'ecclésiastique célébrant un certificar,
dtabli en la forme réglementaire, indiguant que la
proclamation 2 8t€ faite.

(5} Par dérogation aux autres dispositions du
présent article, si pour des raisons d’Eloignement,
notamment, ['ecclésiastique celebra.nt ne tent pas

Jour antre
que e
dimanche

Lieu de
residemes
différent

Service non
regulier
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Marricge Act

perform the marrizge cersmony is ot regularly
held on successive Sundays, Samrdays or other

days ar a place in the Terrfiories, ineation to Tharry -

shadl, at that place, be proclaimed openly and in an
audible voice by that member of the clergy, at not
less than two successive divine services, other than
in the same day. R.S.1674.c.M-5,5.73.

23. (1) Before publication of bamps cach of the
persons intending to marry shall personally and
separately make a stamtory declaratps in the
presctibed form before the member of the Clergy
who is 0 proclaim the banns. :

(2) The degrees of affinity and CORSANZUINICY
set out in the Schedule must be printed on the
reverse side OF the swatutory declaration.

(3) A member of the clerpy who is to praciaim
banns may take declarations and administer caths
for the purposes of this sacticn.

(4} Before puoblication of banns, where either
of the persens intsnding to marry has heen
previously married or is a minor, the declarations,
procfs, consents or other dotuments respecring
previously married persons or mincrs required by
this Act shall be provided by that person 1 the
member of the clerpy who is to praclaim the banns.

(5) A member of the clergy who prociaims -

banns shall, where he or she is not also the
member of the clergy ‘who is to solempize the
marriage, sansfer all documents recsived by him or
her purseant to this section to the member of the
clergy who is @ sbleranize the marriage within 48
bours afier the second publication of bapns has
been made. R.S.1974.c.M-5,5.24; 1985(1).c.4.5.9.

24, Where either party w the intended Inarriage
wishes a certificate of publicaion of bamns, the
member of the clergy who proclaims the hangs, on
payment to him or her of a fee of $0.50, shall
provide a certificate in the prescribed form.

R.5.1974,c.M-5,5.25: :

25. Within 48 hours after the solemnization of 2
marriage subsequent fo the publication of bannsg, the
officiating member of the clergy shall forward to
the Commissioner
" (a) a certficate of the publicadon of bapns
in the prescribed form:
(b) the samory declaradons in the
prescribed form required by subsection
23(1); and  ”

régulidgrement des services religieux tous les dirman-
ches, tous les samedis ou tous les aumes jours dans
un endroli dans lss territoires, i proclame publi-
quement et & haute voix ['ltendon de mariage an
cours d'an moins deux services religienx consé-

cutifs qui n'ont pas lieu le méme Jour. L.R. 1974,

ch. M-3, art. 23

23. (1) Avant la publication des bans, quiconque
& Uintention de se marier fait personneliement et
séparément une déclaration solenpetle, en Iz forme
réglementaire, devant Pecclésiastiqre qui  doit
proclamer les bans. )

(2) Les degrés d’affinité et de comsanguinité
énonces & l'annexe doiven: 8tre inscrits en carac-
teres d'imprimerie au verso .ds la déclaradon
solenneile. .

(3) Pour I'application du présent article, [ec-
ciésiastique qui doit proclamer les bans peur rece-
voir les déclararions et faire préter serment.

(4) Avant la publication des bans, le fumr
gpoux qui 2 déjd & marié ow qui est minewr
remet & |'ecclésiastique qui doit proclamer les bans
les déclarations, preuves, consentements ou autres
documents requis par la présente loi concernant les
persennes qui émient défi mardes ou les mineurs,

(5) Si Pecclésiastique qui proclame les hans
n'est pas celoi qui célébre lo mardage, celui gui
fait la proclamation, dans les 48 hewures de la
seconde publication des bans, comwmmique i
'ecclésiastique c€lébrant tous les documents qu'il
a recus en application du présent. article. LR,
1574, ch. M-3, art 24; I985(1), ch. 4, &=t G.

24, A la demande d'un des futurs époux et contrs
paiement d'un droit de 0,50 $, I'ecclésiastique qui
prociame les bans Iui fournit un certificat rédigs an
la forme réglementaire. T.R. 1974, ch. M5,
art. 25. . ‘

25. Dans les 48 hewes de la célébration d'un
mariage qui fait suite ¥ la  publication des bans,
'ecclésiastique célébrant remer au commissaire :
- a) un certificat de publication des bans
¢tzbll en la forme réglementaire;

b) les déclarations solennelles visfes ag
paragraplte 23{1) faites en Ila forme
réglementaire; ’

c) en ce qui concermne les persomnes gui

i

Déctararion
soienn=lle

Degrés
d'affinite

Pouvairs de
Aecclésiastiqne

Antreg
deuments

Remise des
dosrments

Cerdficar de
publication

Egval de
decuments
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{¢) inrespect of persons previously married
or minors, the declaratons, proofs,
consents or other documems required
by this Act o be provided to the
officiating member of the clergy bv the
conuaclng parties or wansferred 1o the
officiating member of the clergy b the
member of the clergy whe prociumed
the banns. R.5.1974,cM-556.
1985(1).c.4,8.5.

26. No irregularity or insufficiency in the prociama-
tion of the intention to marry where banns ire
published or i the ceptificate of pubhicazion
invaiidates a marriage. R.S.1974.c.M-55.27.

MARRIAGE LICENCES

27. The Commissioner may appoint perscns Lo
issue Licences under this Act. R.5.1974,c.M-5 5.28:
1985(1),0.4,5.9.

28. (1} Eveny issuer shall oﬁ the firsr day of every
month make a retum o the Commissioner of all
licences issued by the issuer during the preceding

month with the names of the persons to whom the .

licences were issued and shall forward to the
Commissioner the stamory declaration in the
prescribed form taken in each insmance together with
documents required to be deposited with the issaer
respecting previously married persons or minors or
any other documents required w be deposited wirh
the issuer under this Act.

(2} The Commissioner may, in the discretion
of the Commissioner, aiter the periods In’ which
retuns must be made by an issuer or may crder
special returns to be made. R.S.1974,c.M-5.5.20
1985(1),c.4,5.9.

29. On application for a licence, the applicant shall
pay the issuer the prescribed fes, which shall be
distributed in the prescrbed mapnes.

RS, 1574,c.M-55.3001); 1982(3).c.11 5.1,

36 (1) Anp issuer who is prevented from acting by
sickness may, with the approval of the Commis-
sioner, appoint ig writing, fof z pered not exceed-
ing three months, a deputy issuer to act for the
issuer in the absence of the issuer.

ont déja &€ marifes ou les mineurs, les
déclarations, prenves, consenements ou
aures documents que la présente loi
oblige ces personnes A fournir & ecnié-
siastique célébrant ou qu'elle oblige
- Uecclésiastique qui 2 proclamé ies bans
_ & remetos A ['ecclésiastique célébran:,
LE. 1974, ch. M-3, ar 26; 1985(1),
¢h. 4, &t 9, ‘ .

26, Nul mariage n'est mvalide du fait d'une irrégu-
larité ou d’une insuffisance dans la proclamation de
Uinienfion de madage ou daps le certificat de
publicadon. 'L.R. 1974, ch. M-5, art. 27. -

LICENCES DE MARIAGE

27. Le commissaire peut nommier des personnes
chargées de délivrer des licences en application de
la préseme lof. L.R. 1974, ch. M-5, art, 28;
I1985(1}, ch. 4, art. 9. '

28. (1) Le premier du mois, le délivrenr de li-
cences présentz & commigsaire un rapport” de
toutés les licences qu'il a délivrdes aw cours du
mots précédent, accompagné du nom des PErSOnnes
auxquelles les licences omt 1é déliviges et [
ransmet la déclaration soleanelle Taite en ia forme
réglementaire, accompapnée des documents qui
doivent &tre déposés auprss du délivrenr de licen-
ces dans le cas des persomnes qui ont déjy &té
mariées ou des minewrs ou rout autre document
dont la présente loi exige le dépdt aupres do
delivrenr de licences. :

(Z) Le commussaire peut, & sa discrétion,
medifier les périodes an cours desquetles un dli-
vreur de licences doit remewre ses rappors, ou
ordonner la remise de rappors spéciaux. LR,
1974, ch. M-3, arc 29; 1983(1), ch. 4, art 9.

29. L'autewr d'une demande de licence paie an
délivreur de licences le droit réglemenraire, leguel
est réparti de la facom prévee par riglement. LR
1574, ch. M-5, par. 30¢1); 1982(3), ch. 11, am 1.

30. (1) En cas d'empéchement pour cawse de
ralache. {2 délivreur de licencss peut, aver I'appro-
banon du commissaire, nommer par derit pour e
pefiode maximale de wois mois un délivrenr sup-
piéant chargd: de dflivrer les licences en som
absence. -

Chap. M-
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CHAPTER M.3
Marriage Act

1.1} In this Act,

“hand” means a band as defined in the
Indign Act (Canada); (“bande”)

“church” inctudes chapel, meeting-house or
place set aside for religious worship;

{“église™)

“Indian™ mearns a person who is registersd as
. pe

an Indian or entitled to be registered as an
Indian under the Indian Act (Canada);
{*‘Indien™)

“issuer’” means a person authorized under
this Act to issue marriage licences; (“‘dé-
livreur de licences’™)

“judge"” means a provincial judge or a judge
of the Ontario Court {General Division};
(“juge™)

“licence™ means a marriage licence issued
under this Act; (“licence’)

“Minister” means the Minister of Consumer
and Commercial Relations; (“ministre’}

“prescribed”” means prescribed by the regula-
tions; {(“‘prescrit’”)

“regulations’” means the regulations made
under this Act; {“réglements")

“reserve’’ means a reserve as defined in the
Indian Act (Canada). (“réserve”} R.5.0.
1980, c. 256, 5. 1 (1}, revised.

{2} This Act does not apply in respect of
any ceremony or form of marriage gone
through by two persons who are married to
each other by a marriage previously solem-
nized in accordance with this Act or recog-
nized as valid in Ontario. R.8.0. 1980,
c. 256,s. 1 (2).

2. The administration of this Act is under
the direction of the Minister. R.S.0. 1980,
¢, 256, s. 2.

3. Where, under this Act, a power of
duty is granted to or vested in the Minister,
he or she may in writing, subject to the
approval of the Lieutenant Governor in
Council, delegaie that power or duty to the
Deputy Minister of Consumer and Commer-
cial Relations, or to any officer or officers of
the Ministry of Consumer and Commercial

CHAPITRE M3
Loisurle mar’iége

1 (1) Les définitions qui suivent s'appii-
quent a la présente loi.

«bande» Bande d’Indiens au sens de 2 Lol
sur les Indiens (Canada). («band»)

«délivreur de licences» Personne que la pré-
sente loi autorise & délivrer des licences de
mariage. («issuern)

«églises S'entend en outre de la chapeile, du
liee dg réunion ou de l'endroit réservé au
culte. {«church»)

«Indien» Personne qui est inscrite. & titre
d’Indien ou a le droit de ['étre en vertu de
la Loi sur les Indiens {Canada}. («Indian»)

«juge» Juge provincial ou juge de la Cour de
'Ontario (Division générale). («judges)

«licence» Licence de mariage delivrée en
vertu de la présente loi. («licence»)

«ministre» Le ministre de la Consommation
et du Commerce. {«Minister»)

«prescrit»  Prescrit
(«prescribed>)

par les réglements.

«réglements» Les réglements pris en applica-
tion de la présente loi. («regulations»)

f{réserve:» Réserve au sens de la Loi sur les
Indiens {(Canada). {«reserve»} L.R.O.
1980, chap. 256, par. 1 {1}. revesé.

(2) La présente loi ne s'applique pas 2 la
cérémonie ni & la forme de mariage a
lagueile se prétent deux conjoints déja unis
par les liens d'un mariage célébré confor-
mément i la présenie loi ou dont la validité

D fimuons

Application
de la iot aux-
cérémonies
relizeuses

est reconnue en Ontario. L.R.O. 1%8C, chap. -

256, par. 1 (2).

2 L application de la présentz loi est pla-
cée sous ['autorité du rninistre. L.R.O. 1580,
chap. 256, art. 2.

3 Sous réserve de 'approbation du Heute-
nant-gouverneur en conseil, le ministre peut
déléguer les pouvoirs et fonctions que lui
confere la présente loi au sous-ministre de la
Consommation =1 du Commsrce ou 2 un ou
plusieurs fonctionnaires de sen mimstére sous
réserve des limitations. restrictions, condi-

Adounsioa-
ton

Détéganon de
pOUNOITS 8t
de lorctions
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(f} any documentary marterial obtained
under section 2. R.S.0. 1980, ¢ 256,
s. 14,

15, Issuers mmay administer oaths for the
purposes of this Act. R.S.0O. 1980, ¢. 255,
s. 15.

16. Where both parties 10 an intended
marriage are Indians ordinarily resident on a
reserve in Ontario or on Crown lands in
Ontario, no fee shall be charged for the
licence. R.5.0. 1980, ¢. 256. 5. 16,

17.-—{1) Where a marriage is to be sclem-
nized under the authority of the publication
of banns, the intention to marry shall be pro-
claimed openly in an audible voice during
divine service,

.(a} wherz the parties are in the habit of
attending worship at the same church,
being within Canada, at that church;
or ‘ ‘

{b} where the parties are in the habit of
artending  worship  in different
churches, being within Canada, in
each such church.

(2} The banns shall be published according
to the usage of the denomination, faith or
creed of the church in which they are pub-
lished and during divine Sunday service.

(3) Where the usage of any denomination,
faith or creed substitutes any other day as the
usuat and principal day of the week for the
celebration of divine service, the banns shall
be published on such other day.

. (4} The person or persons who publish
banns shall centify proof thereof in the pre-
scribed form. R.S.0. 1980, c. 256, 5. 17.

18. Banns shall not be published where
either of the parties to the intended marriage
has been married and the marriage has bean
dissolved or angullad. R.S5.C. 1980, ¢. 256,
s. 18

19. The Form to this Act respecting the
prohibited degrees of affinity and consan-
guinity shall be endorsed on the licénce and
on the proof of publicatien of banns. R.S.0.
1980, c. 256, s, 19.

28.—{1) No person shall solemnize a mar-

riage unless he or she is authorized by or
under section 24 or is registered under this
section as z person authorized to solemnize
marriage. _ :

(2) Upon application the Minister may,
subject to subsection (3), register any person
as a person authorized to sclemnizz mar-
riage.

-58~-

MARRIAGE

f) les documents obtenus en vertu de
Faricle 12, L.R.O. 1980, chap. 255.
art. 14,

15 Pour Japplication de la présente loi, le
délivreur de licences peut faire préter ser-
ment. L.R.O. 1980, chap, 256, art. 15.

16 1l n'est pas exigé de droits pour la déli-
vrancs d'une licence si les parties qui se pro-
posent de contracter mariage sont toutes
deux des Indiens résidant ordinairement en
Ontario soit sur une réserve, soit sur des ter-
res de 1z Couronne. L.R.O. 1980, chap. 236,
art. 16,

¥7 (1) En cas de mariage célébré aprés la
publication des bans, celle-ci se fait & haute
voix au cours d’un service religieux :

2) dans I'église que fréquentent habityel-
 lement les parties, $'il s'agit d'une
méme égiise au Canada:

b) dans chacune des églises que fréquen-
tent habitnellement les parties 5'il
s’agit d’églises distinctes au Canada.-

(2} La publication des bans se fait i
église, le dimanche, au cours du service reli-
gieux. Elle est conforme aux couturmes de la
confession religieuse des parties.

(3) Si, selon les coutumes d’une confession
religieuse, e principal service religieux a lieu
un jour autre que le dimanche, la publication

des bans se fdit ceo jour-la.

(4) La personne ou les personnes qui
publient les bans en atieste la publication au
moyen de {a formule prescrite. L.R.G. 1980,
chap. 256, art. 17,

18 La publication des bans ne se fait pas
si Fune des parties a déja été mariée et que
son précédernt mariage a ét4 dissous ou
annmuié. L RO, 1989, chap. 256, art. 18.

19 La formule refative aux degrés prohi-
bés d'affinité et de consanguinité, qui est
annexée % la présente loi, est reproduite au
verso de la licence et de la preuve de la
publication des bans. L.R.O. 1980, chap.
256, art. 19.

2% (1) Nul ne doit célébrer un mariage a
moins &’y étre autorisé par I'article 24 ou en
vertu de celui-i, ou d'ére inscrit en vertu du
présent article comme étant autorisé i le
faire.

(2) Sous réserve du paragraphe (3}, le
ministre peut, sur demande, inscrire une per-
sopne comme €lant awornsés a4 céidhrer le
mariage. :

Sermient

Les Indiens

Publication
des bans

Modalits &1
moment de la
pubbication

Exczpticn

Freuve

Absence de
publicating de
bans

Degres prohi-
bés au verso
de 3 licencs

Célébram

Demands
&' insaription
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CHRDTER 146
HARRTALE ACT

PUBLICATION OF BRANNS
Publication procedurse
18(1) Persoms intending to marry
doc not reguire a licence if banns are
published in  accordance with this
section.

(27 Intention +o marry shall De
proclaimed openly and in an audible
voice during divine service at least
once oOn twe successive Sundays in the
place of public worship in which both
of the pérsons intending to marry
have Dbeen attending worship or in
some. place of public worship of the
religious body with which the cleric

~who is to perform the marriages
ceremony 1s connected in the lecal
municipality, parish, circuit, or
pastoral charge where both of the
persons intending to marry hava, for
the space of 15 days immediately
preceding had their wusuzl place of
abode.

{3} If the practice or faith of a
religious body substitutes Saturday
or some other day as the usual and
principal day of the week for the
celebration of divine servics,
proclamation of banns may be made on
two  comsecutive Saturdays or those
other days.

(4} If both of the persons
intending to marry do. not reside ‘in
the'same local municipality, parish,
clrecuit, oxr pastoral charge, a
similar proclamation shall be made in
the local municipality, parish,
circuit, or pastoral charge, if in
where the other of the
. persons ~ has, for the
immediately

Canada,
contracting
space of i35 days

preceding, had their wususl place of .

abode and -the marriage shall not be
sclemnized until here  is delivered
‘ the officiati
icarte Iin the prescribed form

cleric a

rt
o]
IR
o
rf
Lo}

& i
showing that the proclamation has

.publication

CHRPITRE 146
TCT SUR LE MRRIAGCE

PURLICATION DES RANS

Procédure
151 Lucune’ licence n’ est
nécessaire lorsgus l'intention de

mariage est annoncée au moyen de la
des bans prévue au

présent article.

marlage est
haute

{2} L7intention de
proclamée publiguement et &
volx durant le service religieux au
moins une fois pendant deux dimanches
successifs dans 17édifice consacré au
culte dans legquel les deux futurs
époux ont 17habitude dfassister 3
1'eoffice ou dans 17édifice consacré
ar culite du groupément religieux
auquel 1" ecclésiastique gui doit
célébrer le mariage est assoclé dans
la municipalité, la parcisse,  la
circonscription ou la chargs
pastorale locale  dans lagquelle les
deux futurs époux ont eu, au <ours
des 15 Jours précédents, leur
résidence habituelle. .

{3y 8i, selon la coutumse ou la
croyance d'un  groupement religleux, .
le service religieux habituel et
principal a lieu le samedi ou un
autre jour, la proclamatien des bans
se fait pendant deux samedis ou ces
deux autres jours consécutifs.

{(4) 81 les deux Tuturs époux ne
résident pas dans iz meme
municipalité, paroisse,

circonscription ou- charge pastorale
locale, la méme ‘proclamation doit
&tre faite dans  la municipalité,
paroisgse, clrconscription ou charge
pastorale locale, si elle est située
au Canada, dans laquellie 1l'autre
partie contractante 2 eu sa résidence
habituelle au cours des 15 Jours
précédents, et le mariage ne peut

&tre célébré gue s’il -est remis &

l"ecclésiastigue célébrant un
certificat, établi en la fTorme
réglesmentaire, indicuant que la

REVIEED STATUTES OF THE YURON 2002
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CHAPTER 146
MARRIAGE ALT

been mzde.
Despite .this
if, becaiise of remoieness or
service, by the
to perform the marriage
ceremony, 1s not regularly held on
successive Sundays, Saturdays,
other days af 'a place in the Yukon,
marry shall, at that

(5)

saction,

anything in

otherwise,
cleric¢ who is

divineg

or

intention to

place, be proclaimed at not less than
two successive divine services other
than in the same day, openly and in
an audible wvoice by that cleric.
R.5., ¢.110, s5.18.

- Documents recuired for publication of
banns

20(1l}) Before publication of banns
ecach 'of the persons intending to
marry shall perscnally and separately
make a statutory declaration in the
prescribed form before the cleric who
is to proclaim the banns.

{2) A cleric whoe is to preclain
banns may  take declarations
adninister oaths for the purposes of
this section. -

(3} Before publicafion of banns,
if either of the persons intending to
marry has been previously married or
is a minor, the declarations, proofs,
consents or cther documents
respecting previously married persons
or minors reguired by this Act shall
be that perscn to the
cleric who "is to proclaim the banns.

furnished by

{4} A& c¢leric who proclaims banns
shsll, 1f they are 'not alsc the
cleric who is to solemnize  the
marriage, transfer all documents
received Dby them pursuant to this
section to the cleric who 1s to
solemnize the marrizge within 48

heours azter
banns has
R.§8., ¢.i10, s

the second publication of
besn made.

and .

-1~

du

- pas

dispesitions
si pour des
d"éloignement,
ne tient

(5) Malgré les autres
présent
notamment
: célébrant
des
dimanches,

article,
raisons :
i'ecclésiasticue
réguliérement services
religieux tous les Tous
les samedis ou tous les autres jours
dans un endroit au Yukon, il proclanme
' voix

publiguement et a
l'intention de mariage au cours d'au
noing M services religieux
consécutifs qul n’ont pas lieu 1le
méme jour. L.R., ch. 110, art. 139°

haute

deux

béelaration solennelle

20(1) Avant la publication des
bans, guicongue a I1'intention de se
marier fait personnellement et
séparément une déclaration
solennelle, en la forme
réglementaire, devant
lrecclésiastigque gui deolt proclamer
les bans.

(2} Pour l'application du présent

article, 1'ecclésiastigque gui doit
proclamer les bans peut renevoir les

déclarations et falre préter serment.

{3} Avant la publicaticn des bans,
le futur époux qui a déjz é&té marié
ou qui  est mineur remet a
ireccléslastique qui doit proclamer -
les bans les déclarations, preuves,
consentements ou autres documents
requis par la présente loi concernant
les PErsSonnes qui étaient déja

mariées ou gqui sont mineurs.

{(4) Si l"ecclésiastigue Qi
proclame las bans n’est pas celui gui
céleébrera le mariage, celul gui fait
la proclamation, dans les 48 heures
seconde publication des bans,

la

de

‘communigque tous les deocuments gqu'il a

ragus en application du pré
4

article & 1l'ecclésiastique cél
L.R., 110, 20

ch, art.
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CHAPTER 146
MARRIACE ACT

Certificate of publication of banns

to the intended
certificate of
the cleric who

21 If either party
marriage desires a
publication of banns
proclaims the banns, on payment Lo
them of a fee of $0.50, shall Ffurnish
a certificate In the prescribed form.

R.S8., ¢.110, 5.21.
Cleric to forward documents to
government

22 Within 48 hours after the

sclemnization of a marriage after the
publication of banns the officiating
cleric shall forward to the Minister
2 certificate of the publication of

banns in the prescribed form, the
statutory declarations in the
prescribed form regquired under
section 20 and, in respect of persons
previcusly married or minors, the
declarations, proofs, consents, or

other documents required by this RAct
to e furnished to the officiating
cleric by the contracting parties or
transferred to the officiating cleric

by the cleric who proclaimed the
banns. R.S., ¢.110, 5.22.
Effect of irregularities

23 No irregularity or
insufficiency in the proclamation of
the intention toc marry when banns are
published or in the certificate of
publication shall invalidate a
marriage. R.S., ¢.110, s.23.

MARRIAGE LICEMNCES
Appointment of licence issuers

24 The
Council may appoint persons to issues
licences under this BAct.
g.24,

Commissioner in Executive

marriage
R.8., ¢.110,

“Bzw

CHARPITRE 146

LOI SUR LE MBRRIAGE

Certificat de publication

des futurs
d"un droit
qui
un

21 A la
époux et contre paliement
de 0,50 $,  1lfecclésiastigue
proclame les bans
certificat rédigé
réglementaire. L.R.,

demande dfun

fournit
la forme
110, 21

lui
en

ch. art.

Envoi de documents

les 48 de
quli fait
des Dbans,

transmet

22 Dans heures la
célébration .d’un mariage
sulte & la publication

lrecclésiastigque célébrant
au ministre un certificat de
publication des bans é&tabli en la
forme réglementaire, les déclarations
solennelles visées & l'article 20 et
faites en la forme réglementaire, et,
en ce gul concerne les personnes gui
déja é&té mariées gui sont
mineurs, les déclarations, preuves,
consentements ou autres documents que
la présente loi oblige ces personnes

a fournir a 1l ecclésiastique

ont ou

célébrant ou qu’elle obhlige
l'ecclésiastique gul a proclamé les
bans & remettre a 1fecclésiastique
célébrant. L.R.,
ch. 1106, art. 22
Effet des irrégularités

23 Un mariage n'est pas nul du
fait dfune irrégularité ou dfune
insuffisance dans la proclamation de
I'intention de mariage ou dans le
certificat de publication. L.R., ch.
110, art. 23

LICENCES DE MARTIAGK

Délivreurs de licences

24 Le commissaire en conseil

exécutif peut nommer des personnes
chargées de délivrer des licences en
application de la présente loi. L.R.,
ch. 11¢, art. 24
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22 — 03.068.01
(Art 365-266) Du marisge A 33
LIVRE DEUXIEME BOOK TWO
DE LA FAMILLE THE FAMILY
TITRE PREMIER TITLE ONE
DU MARIAGE MARRIAGE
CHAPITRE PREMIER _ CHAPTER 1
DU MARIAGE ET DE SA MARRIAGE AND SOLEMNIZATION
CELEBRATION OF MARRIAGE

*Art. 365, Le mariage doit étre contracté pu-
bliquement devant un célébrant compétent et en
présence de deux témoins.

*Art. 365. Marriage shall be contracted
openly, in the presence of two witmesses, before
a competent officiant.

1991, ¢. 64, a. 365 (1994-01-01); 2002, . 6, a. 22 (2002-06-24).

C.C.B.C. 116, C.C.Q. (1980) 400, 401, 410 (D.T. 167; C.C.Q. 256, 366, 872, 373 al. 2(17), 380, 1386,

1398, 1399, 1420, 3088)

* [ of dharmonisation n® 1 du droit fédéral avec le
droit civil

2001, ch. 4

(Extraits)
Mariage

4, [Application] Les artcles 5 4 7, gui s'appli-
quent uriquement dans la province de Québec, s'in-
terprétent comme s'ils faisaient partie intégrante du
Code eivil du Québer.

5. [Nécessité du consentement] Le mariage re-
quiert le consentement libre et éclairé d'un homme
et dune femme 2 se prendre mutuellement pour
époux. )

6. [Age minimal] Nul ne peut contracter ma-
riage avant d'avoir atieint l'age de seize ans.

7. {Monogamie] Nul ne peut coniracter un nou-
veau mariage avant que toul mariage antérieur ajt
été dissous par le décés ou'le divorce ou frappé de
nuliicé.

* Federa! Law — Civil Law Harmonization Act, No. 1

2001, c 4

(Excerpt)
Marriage

4. [Substitution] Sections 3 to 7, which apply
solely in the Province of Quebec, are to be interpret-
ed as though they formed part of the Civil Code of
Quéebec, .

5. [Consent required] Marriage requires the
free and enlightened consern: of 2 man and 2 woman
to be the spouse of the other.

6. [Minimum age] No person who is under the
age of sixteen years may contract marriage,

7. [Monogamy} No _lﬁérson may contract a new
marriage until every previous marriage has been di-
solved by death or by divorce or declared noll.

Art. 366. Sont des célébrants compétents
pour célébrer les mariages. les greffiers et gref-
flers-adjoints de la Cour supérieure désignes par
le ministre de la Justice, les notaires habilités par
1a loi & recevoir des actes notariés ainsi que, sur le

territoire défini dans son acte de désignation,
' route autre personne désignée par le ministre de
la Justice, notamment des maires, d'autres mem-
bres des conseils municipaux ou des conseils d'ar-
rondissements et des fonctionnaires municipaux.

Arxt. 366. Every clerk or deputy clerk of the
Superior Court designated by the Minister of Jus-
tice, everv notary authorized by law to execure
notarized acts and, within the territory defined in
the instrument of designation, any other person
designated by the Minister of Justice among such
officials as rnavors, members of municipal or
herough councils and municipal officers is com-
petent to solemnize marriage.
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22 —03.06.01

34 Marriage

Le sont aussi les ministres du culte habilités &
le faire par la société religieuse & laguelle ils ap-
partiennent, pourvu qu'ils résident au Québec et
gue ie ressort dans leque! iis exercent leur minjs-
tére soit situé en tout cu en partie au Québec, que

I'existence, les rites et les cérémonies de leur-

confession aient un caractére permanent, gu'ils
célébrent les mariages dans des lieux conformes
a ces rites ou aux régles prescrites par le ministre
de la Justdce et qu'ils soient autorisés par le mi-
nistre responsabie de 'état civil.

Les ministres du culte qui, sans résider au
Québec, y demeurent temporairement peuvent
aussi &tre autorisés a y célébrer des mariages
pour un temps qu'il appartient au ministre res-
ponsable de I'état civil de fixer.

Sont également compétentes pour célébrer les
mariages sur le territoire défini dans une entente
conchie entre le gouvernement et une commu-
nauté mohawk les personnes désignées par le mi-
nistre de Ja Justice et la communauté,

(Art. 387-368)

In addition, every minister of religion autho-
rized to sclemnize marriage by the religious saci-
ety to which he belongs is competent to do so,
provided that he is resident in Québec, that ke
carries on the whole or part of his ministry in
Québec, that the existence, rites and ceremonies
of his confession are of a permanent nature, that
he sclemnizes marriages in places which con-
form to those rites or to the rules prescribed by
the Minister of Justice and that he is authorized
by the minister responsible for civil status.

Any minister of religion not resident but living
temporarily in Québec may also be authorized to
solemnize marriage in Québec for such time as
the minister responsible for ¢ivil status deter-
mines, :

In the terrizory defined in an agreement con-
cluded between the Goverrgnent and a2 Mohawk
community, the persons designated by the Minis-
ter of Justice and the community are aiso comipe-
tent to solemnize marriages.

1991, ¢. 64, a. 366 (1994-01-01); 1996, ¢. 21, 2. 28 (1996-08-04); 1996. c. 53, a. 20 (1998-11-24); 2002, c. 6,

a. 23 {9009~06-2-1)

C.C.Q. (1980) 411 (D.T. 167; C.C.Q. 108, 377; C.B.C. 4 al. 1))

Art. 367. Aucun ministre du culte ne peut
étre contraint a célébrer un mariage contre
" lequel il existe quelque empéchement selon sa re-
ligion et ia discipline de la société religieuse 4 la-
quelle il appartient.

1991, c. 64, 2 367 (1994-01-01).
C.C.Q. (1980) 412

Art. 368. On deit, avant de procéder  la célé-
bration d'un mariage, faire une publication par
voie d’affiche apposée, pendant vingt jours avant
la date prévue pour la célébration. au lieu ou doit
étre célébré le mariage.

Aumoment de la publication ou de la demande
de dispense, les époux doivent éme informss de
Yopportunité d'un examen médical prénuptial,

1991, c. 64. & 368 (1994-01-01).

Art. 367, No minister of religion may be com-
pelled to solemnize a marriage to which there is
any impediment according to his religion and to
the discipline of the religious scciety to which he
belongs.

Art. 368. Before the solemnization of a mar-
riage, publication shall be effected by means of a
notice posted up, for twenty days before the date
fixed for the marriage, at the place where the
marriage is to be solemnized.

At the time of the publication or of the appli-
cation for a dispensation, the spouses shall be
informed of the advisability of a premarital med-
tcal examination.

C.C.Q. (1980) 413 (D.T. 167; C.C.Q. 11, 365, 370, 380

Art. 368. La publication de mariage énonce
les nom et domicile de chacun des futurs époux,
ainsi que la date et le lieu de leur naissance.
LUexactitude de ces énonciations est attestée par
un témoin majeur.

1881, c. 64 a. 369 (1984-G1-01).

C.C.Q.(1980) 114 (D.T. 167 C.C.Q. 5. 50. 75)

Art. 365, The publication sets forth the name
and domicile of each of the intended spouses,
and the date and place of birth of each. The cor-
rectness of these parriculars is confirmed by a
witness of full age. .
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{Art. 370-375)

Art, 370. Le célébrant peut, pour un motif sé-
rieux, accorder une dispense de publication.

1981, c. 64, & 370 (1994-01-01).
€.C.Q. (1980) 415 (D.T. 167; C.C.Q. 120, 368)

Art. 371, Sile mariage n'est pas célébré dans
les trois mois & compter de la vingriéme journée
de la publication. celle-ci doit étre faite de nou-
veau.

1991, c. 64, & 371 (1994-01-01).
C.C.Q. (198G) 416 (D.T. 167)

Art. 372. Toute personne intéressée peut
faire opposition & la célébration d'un mariage
entre personnes inhabiles 4 le contracter.

Le mineur peut s'opposer seul & un mariage; il
peut aussi agir seul en défense.

1991, ¢, 64, & 372 (1994-01-01).

C.C.Q.(1980) 407,408 (C.C.Q. 7

*Art. 373. Avant de procéder au mariage, le
ceélébrant s'assure de l'identité des futurs épousx,
ainsi que du respect des conditions de formation
du mariage et de l'accomplissement des formali-
1Tés prescrites par la loi. 1 s'assure en particulier
qu'ils sont libres de tout lien de mariage ou
dunion civile antérieur et, s'ils sont mineurs, que
le ritulaire de I'autorité parentale ou, le cas
€chéant, le tuteur a consenti au mariage, .

. 189, 373, C.B.C.

2 —03.06.01

Du mariage . 85

Art. 8370. The officiant may, for a serious rea-
son, grant a dispensation from publicadon.

Art. 371. If a2 marriage is not solemnized
within three months from the twentieth day after
publication, the publication shall be renewed.

Art, 372. Any interested person may oppose
the solemnization of 2 marriage between persons
incapable of contracting it

A minor may oppose a marriage alone. He may
also act alone as defendant.

55,70, 813.3, 818-818.4)

#Art. 373. Before solemnizing a rarriage, the
officiant ascertains the identity of the intended
spouses, compliance with the condirions for the
formaton of the marriage and observance of the
formalities preseribed by law. More particularly,
the officiant ascertains that the intended spouses
are free from any previous bond of marriage or
civil union and, in the case of minors, that the
person having parental authority or. if applicable,
the turor has consented 10 the marriage.

1991, c. 84, 3_313(1994——01-01) 2002, c. 6, & 24 (2002-06-24).

C.C.B.C. 115, 118120, 124-126, C.C.Q. (1980) 406, 417 ("DT 31, 167, C.C.Q. 95, 120, 143, 153, i71,

365 ss., 380, 507, 516, 577, 578, 635 ss.)

* Voir ci-apres. la Loi sur le mariage (degrés pro-
hibés), L.C. 1990, ch. 48.

# See hereinafter. the Marriage (Proiibited De-
grees) Act, 8.C. 19890, c. 46.

Art. 374. Le célébrant fzit lecture aux futurs
époux, en présence des témoins, des dispositions
des articles 392 2 396.

1l demande & chacun des futurs époux et recoit
d'eux personnellement la déclaration qu'ils veu-
lent se prendre pour époux. Il les déclare alors
unis par le mariage.

1881, ¢ 64, a. 374 (1894-01-01).

C.C.Q. (1880) 118 (D.T. 167; C.C.Q. 302-296)

Art. 373. Le célébrant établit la déclaration
de mariage et la ransmet sans délai au directeur
de I'état civil.

1881, ¢ 64, a. 375 (1854-01-01); 1690,

C.C.Q. (1880) 419{C.C.Q. 115121

Art. 374. In the presence of the witnesses,
the officiant reads articles 392 1o 396 to the in-
tended spouses.

He requests and receives, from each of the in-

. tended spouses personally, a decla ration of their

wish to take each other as husband and wife. He
then declares them united in marrizge.

Art. 375, The officiant draws up the declara-
ton of marriage and sends it withour delay to the
registrar of civil status.

c. 47, a 15 (1599-11-05).
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RCCLEMENTS

- Regles sur la
célébration du
mariage civil

Code civil du Québec
{1991, ¢. 64, a. 376)

1. Aux fins de la publication du mariage civil, e
greffier de la Cour sypérieure utilise la formule ap-
paraissant & 'annexe | et i I'affiche pendant 20
jours avant la date prévue pour la célébration, au
iieu ol doit &tre célébré e mariage ou, dans ies cas
prévus aux régles 4, 5 et 5.1, au palais de justice le
plus prés de I'endrait ol ie mariage sera céidbré.

AM., 1994 a 1: AM. 1998, a 1.

2. Le mariage civil doit &tre célébré entre &
heures et 16 heures 30. Il ne peut &tre célébré les
jours suivants:

&) ies dimanches;

&) les 1% et 2 janvier,
€}

d}

e} le 24 juin, jour de la féte nalionale;

le Vendredi saint;

le lundi de Paques;

f le 1% juillet, anniversaire de la Confédération;
¢) le prermier lundi de séptembre,: fate ¢u Travail;
f) le deuxiéme lundi d'octobre;

{) les 24, 25, 26 et 31 décembre;

i} le jour fixé par prociamation du gouverneur gé-
néral pour margquer I'anniversaire du Souverain;

_k) tout autre jour fixé par prociamation du gou-
vernement comme jour de féts pubiigue ou d’action
de graces.

3. Le mariage doit étre cdlébré dans une salte
d'un patais de justice ou de tout autre édifice ol un
tribunal est appelé a siéger. 5i, dans un rayon de 80
kilometres du comicile du futur époux ou de la
future epouse, il N'existe aucun palaig de justice ni
aucun edifice ou un tribunal est appeié a siéger, e
marizge peut atre celébré a hotel de vilie te pius
rapprochg, dans ia salle de délibération du conseil
ou dans tout autre endroit convenable de cet hotel
de ville,

_6 6_

1683

0 APPLICATION

Rules Respecting
the Solemnization of
Civil Marriages

. Civil Code of Qugbec
{1991, ¢. 64, a. 376)

1. For the purposes of the publication of a civil
marriags, the clerk of the Superior Court shall use
the form in Schedule | and shall post it, for 20 days
before the daie fixed for the marriage, at the place
where the marriage is to be solemnized or, in the
cases provided forin rules 4, 5 and 5.1, at the court-
house closest to that place,

2. Civil marriages shail be solemnized between -
8:00 a.m. and 4:30 p.m. They shail not be solem-
nized on

() Sundays; .

(b} 1and 2 January;

{¢) Good Friday,

{d} Easter Monday;

() 24 June, the Nationa! Holiday:

()1 Jq;:iy, the anniversary of Confederation;

{g) the first Monday of Sepi_ember. Labour Day;
{h} the second Monday of Cctober;

(/) 24, 25,26 and 31 December;

{j) the cay fixed by proctamation of the Governor
Genaral for the celebration of the birthday of the
Sovereign; or .

{k} anytothar day fixed by proclamation of the
Government as a public holiday or as a day of
thanksgiving.

3. The marriage shall be solemnized in a room of
a courthouse or of any other building in which a
court of law sits. If thers is no courthouss and no
puilding in which a court sits within an 80-kilometre
radius of the domicile of the intended husband or
the intended wife, the marriage may be solemnized
in the council chamber of the nearest city hall or in
any other suitabie place in that city hali,
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4. Silundes futurs 2poux a3t dans limpossibilita
physique de se déplacer, attestse par certificat mé-
dicai, te mariage peut étrs ceéiebré a Fendroit ol je
futur époux se trouve, sur permission du gratfier de
lz Cour supérieure, pourvy Que demande iyl en soit
faite avant que soit affichs lacte de pubtlication ou
au moment de la demandce de dispense de publica-
tion.

5. Sil'un des futurs 8poux est incarcéré dans un
pénitencier, ie mariage peut &tre célébré dans ce
pénitencier, pourvy que demande en soit faita au
grefiier de la Cour supérieure avant que soit affiche
I'acte ce publication oy ay moement de la demande
de dispense de publication. .

5.1 Dans le cadre d'un projet pilote, sur permis-
sion du greffier de la Cour superieurs, le mariags
peut étre celébré dans un fieu accessibie au public
et amenagé 4 cefte fin dans un des endroits sui-
vants:

— dans fe district judiciaire de Charlevoix:

au Manoir Richelieu, 181, avenue Richefieu, La
Malbaie — Pointe-au-Pic; '

— dans le district judiciaire de Longueuil;

& 'hdtel de ville de Bouchervilie, 500, rue de lg

Rivigre-aux-Pins, Boucherviilg;
— dans le district judiciaire da Montiaal-

au Jardin botanique de Montréal, 4101, rue Sher-
brooke Est, Montréal;

— dans le district judicizire de Québec:

au Domaine Cataraqui, 2141 chemin Saint-

Louis, Sillery:
-- dans ie district juchciaire de Rimouski:
dans les Jardins de Metis, a Grang-Metis,

Pour abtenir catte autorisation, la demande doit
&tre faite au greffier avant que l'acte de pubiication
ne soit affiche ou au mornent de la demande de dis-
pense de publication.

AM.1998, 8 2 A M., 1999 a 1.

8. L= drapeau du Québec doit étre arhoré dans
la salle ol le mariage sst célebré, a moins quil ne
s'agisse d'un endroit visé aux régles 4, S et 5.1.

AM, 1894 a 6:AM 15998 a 3

REGLEMENTS D APBLICATION

4. If one of the intended spouses is physically un-
able to move about, and that fnability is attested 1o
in a medical certificate, the marnage may be solem-
nized, with the permission of the elerk of the Supe-
riar Court, at the place where that intended spouse

is. provided that a request to that affect is submitieg

10 the clerk before the posting of the notice of mar-

riage or at the time of an appiication for a dispensa-
tion fram pubiication of that notice.

5. Where one of the intended SpouUses is impris-
cned in a penitentiary, the marnage may be solem-
nized there, provided that a request 1o that effect s
submitted to the clerk of the Superior Court before
ihe posting of the notice of marriage or at the time
of an application for a dispensation from publication
of that notice. ’

5.1 Under a pilct project, with the permission of
the clerk of the Superior Court, a marriage may be
solemnized in a place accessible to the public and
laid out for that purpose at one of the following laca-
tions:

— in the judicial district of Charlevoix:

at the Mancir Richeliey, 1871, avenue Bicheliey.
La Mafbaie - Pointe-au-Pic:

— in the judicial district of Longueuit:

at the Hotel de vilie de Boucherville, 500, rue de
la Riviere-aux-Ping, Bouchervilia:

— in the judicial disirict of Montréal:

at the Montreal Botanical Garden, 4101, rue
Sherbrooke Est, Montraal;

— in the judicial district of Cuébec:

atine Domaine Cataraqui, 2141, chemin Saint-
Louis. Sillery;

== In the judicial district of Rimousk:
at the Jardins de Métis. at Grand-Métis,

A request to that effect shal be submitted to the
clerk before the posting of the notice of rarriage or
at the time of the apolication for a dispensation from

. bublication of the natice.

6. The Quebec fiag shall be displayed in the
roem in which the marriage s solemnized, uniess
the marriage is solemmized in a piace proviged forin
iules 4. 5and 5.1,
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Bill 84

ANACT INSTITUTING CIVIL UNIONS AND ESTABLISHING
NEW RULES OF ¥IL.IATION - ,

THE PARLIAMENT OF QUEBEC ENACTS AS FOLLOWS -

AMENDMENTS TO THE CIVIL CODE

Y. Article 15 of the Civil Code of Québec 0991, chapter 64) is amended
(1) by replacing “his consent™ in the English- text bsr “consent”; |

(2) by repla&:igg “spouse or, if he” by “married, civil union or de facto
spouse or, 1f the person”™;

(3} by re:placing}‘bis” wherever it appears in the English text by “his or
her”,

2.  Atticle 36 of the said Code is amended

(1) by replacing “his” in the English text of the first paragraph by “his or
her™; ' ' .

(2) by replacing “his spouse” in the second paragraph by “his or her

married or civil union spouse™.
3. Article 61 of the said Code is amended
(1) byreplacing “his reasons and gives the name of his father and mother”

in the English text of the first paragraph by “the reasons for the application
and gives the names of his or her father and mother”;

. {2) by replacing “the name of his sijouse and of his children” in the first

paragraph by “the name of his or her married or civil vnion spouse aad
children™: ‘

(3} by replacing “his children’s” in the English text of the first paragraph
by “the childrern’s™; ' .

- (4) byreplacing “his” in-the English text of the second paragraph by-“the”.

4. Article 82 of the said Code is amended by replacing “Spouses™ by

“Married or civil inion spouses™.

B —
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“Upon notification of 2 notarized joint declaration or a judgment dissolving

- 2 civil unjon, the registrar shall make 2 notation of the declaration or judgment

in the computerized version of the acts of birth and civil vnicn of each of the
persons concerned.”; . ‘

(2) bjf inserting “or civil upion” after “nﬁllity of marriage” in the last
paragraph; ' .

(3) by izise]_f‘cing “or civil union” after “act of marriage” in the last paragraph.
20. Article 146 of the said Code is amended
(1) by replaciﬁg the first paragraph by the following paragraph :

“148. A certificate of civil status sets forth the person’s name, sex, place
and date of birth and, if the person is deceased, the place and date of death. It
also sets forth, if applicable, the place and date of marriage or civil union and
the narne of the spouse.”; ‘

(2) by inserting ©, civil union” after “marriage” in the second paragraph.
2X. -Article 258 of the said Code is amended

- (1) by replacing “himself or of administering his property by reasen, in
particular, of iliness, deficiency or debility due to age which Impairs his
mental faculties or his physical ability to express his will” in the English text
of the first paragraph by “himself or herself or of administering property by
reason, in particular, of illness, deficiency or debility due to age which Impairs

‘the person’s mental facuities or physical ability to express his or her will”;

(2) by replacing “his spouse” in the second paragraph by “his or her
raarried or civil union spouse”. - )

22.  Article 365 of the said Code is amended by striking out the second
paragraph.

Z23. Axticle 366 of the said Code, amended by section 28 of chapter 21 of
the statntés of 1996 and section 20 of chapter 53 of the statutes of 1999, is
again amended ‘ )

(1) by inserting , every notary anthorized by law to execute notarized acts -
and, within the territory defined in the imstrument of designation, amy other
person designated by the Minister of Justice among such officials as mayors,
members of municipal or borough councils and municipal officers” after
“Minister of Justice” in the first paragraph;

(2) by inserting “, that he solemnizes marriages in places which conform to

those rites or to the rales preseribed by the Minister of Justice” after “permavent
nature™ 1o the second paragraph. .

10




1991, c. 64, a. 15,
mod.

1991, c. 64, a. 56,
mod.

1991, c. 64, a. 61,
mod.
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Chapitre 6

LOT INSTITUANT L’UNION CIVILE ET ETABLISSANT
DE NOUVELLES REGLES DE FILTATION :

[Sanctionnée le 8 juin 2002]
LE PARLEMENT DU QUEBEC DECRETE CE QUISUIT: -

MODIFICATIONS AU CODE CIVIL
1. L’article 15 du Code civil du Qliébec (1991, chapitre 64) est modifié:

1° parle remplacement, dans ie texte anglais, des mots «his consent» par
le mot « consent »;

2° par I'insertion, apres les mots «par ie conjoint», de ce qui suit: «, qu'il
<oit maré, en union civile ou en union de fait, »;

3° par le remplacement, dans le texte anglais, du mot «his», partout ou il
se trouve, par les mots « bis or her».

2. 1’article 56 de ce code est medifié:

1° par le remplacement, dans le texte anglais, au premier alinéa, du mot
«his» par les mots «his or her»;

2° par le remplacement, a0 deuxiéme alinéa, des mots «s0n conjoint» par
les mots «la personne a laquelle il est marié ou uni civilement».

3. IL'article 61 dece code est modifié:

° par le remplacement, dans le texte anglais, au premier alinéa, des mofts
«his reasons and gives the name of his father and mother» par les mots «the -
reasons for the application and gives the names of his or her father and

mother»;

2° par le remplacement, au premier alinéa, des mots « celui de son conjoint,
de ses enfants » par les mots «le nom de la personne & laquelle il est marié ou
uni civilement, celui de ses enfants »;

3° par le remplacement, dans le texte anglais, au premuier alinéa, des mots
«his children’s» par les mots «the children’s » ;.

4° par le remplacement, dans le texte anglais, au deuxieme alinéa, du mot
«his » par le mot «the».
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CHAP. &

1991, ¢. 64, a. 135,
mod.

18991, c. 64, a, 1486,
mod.

1991, c. 64, a. 258,
mod.

1991, ¢. 64, 2. 365,
mod,

1991, c. 64, a. 356,
mod.

Union civile et nouvelles regles de filiation 2002

18. Larticle 135 de ce code, modifié par I"article 10 du chapitre 47 des lois
de 1999, est de nouveau modifié: :

1° par I'insertion, aprés le premier alinéa, du suivant:

«1l doit, sur notification d'une déclaration commune notariée ou d’un
Jugement de dissolution d’une union civile, en faire mention sur Iexemplaire
informatique des actes de naissance et d’union civile de chacune des personnes

concernées, »;

2° par I'insertion, au dernier alinéa et aprés les mots «la nnllité de mariage »,
des mots «ou d’union civile» ;

3° par I'insertion, au dernier alinéa et aprés les mots «acte de mariage », de
ce qui suit: «, d’union civile ».

20. L’article 146 de ce code est modifié:

1% par le remplacement du premier alinéa par le suivant:

«146. Le certificat d’état civil énonce les nom, sexe, lisu et date de
naissance de la personne et, si elle est décédée, les lien et date du déces. 11
énonce également, le cas échéant, les lieu et date de mariage ou d’union civile
et le nom duccqénjcint, »;

2° par Uinsertion, au deuxidme alinéa et aprés les mots «de mariage», de
ce qui suit: «, d’union civiles. - '

21. Larticle 258 de ce code est modifié:

1° par le remplacement, dans le texte anglais, an premier alinéa, des mots
«himself or of administering his property by reason, in particular, of illness,
deficiency or debility due to age which impairs his mental faculties or his
physical ability to express his will» par les mots «himself or herself or of
administering property by reason, in particular, of illness, deficiency or debility
due to age which impairs the person’s raental faculties or physical ability to
express his or her will »; .

2° par le remplacement, au deuxidme alinéa, des mots «son conjoint» par
les mots «son époux ou conjoint uni civilement ».

22. L'article 365 de ce code est modifié par la suppression du deuxitme
alinéa. , ‘ :

23. Larticle 366 de ce code, modifié par I'article 28 du chapitre 21 des lois |
de 1996 et par I'article 20 du chapitre 53 des lois de 1999, est de nouveau

modifié:
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