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Factum of the Attorney General of Canada Statement of Facts

PART | - STATEMENT OF FACTS
A. OVERVIEW

1. Marriage is widely understood as an institution that is monogamous in nature, based on
intimacy, companionship, recognition, economic benefits and obligations. It also has the goal of
being permanent and providing a stable foundation for the raising of children. Marriage for civil
purposes continues to evolve over time in accordance with the values of Canadians. In 21%
century Canada, the unions of same-sex couples fall within this current understanding of the
essence of marriage. Courts that have recently considered this matter have accepted this
evolved understanding, and determined that it is not only consistent with, but requires legal
recognition, as a result of the Charter. The Attorney General of Canada accepis and agrees
with the Courts’ determinations: the opposite-sex requirement for marriage is no longer
consistent with the equality rights guarantee set out in s. 15(1) of the Charter. This
supplementary factum addresses this issue, in answer to the fourth question posed to this Court
on January 28, 2004.

B. SUMMARY OF THE FACTS
2. On January 28, 2004, the Governor in Council filed a Notice of Amended Reference
amending this Reference by asking a fourth question on whether the opposite-sex requirement

for marriage is consistent with the Charter.

3. The law defining civil marriage is now different across Canada. An eppas-ite—sex
requirement for marriage was set out in the 1866 English decision of Hyde v. Hyde." The
decision concerned whether a polygamous marriage had o be recognized. Marriage was
defined as “the voluntary union for life of one man and one woman, to the exclusion of all
others”. This definition has not been judicially changed in the common law jurisdictions of
Canada other than British Columbia and Ontario.? In British Columbia and Ontario, each
province’s Court of Appeal has ruled that the common-taw definition of marriage as the “union of

one man and one woman” unjustifiably infringes equality rights and is therefore unconstitutional.”

'Hyde v. Hyde (1866), [1866 — 73] All E.R.Rep. 175, Supplementary Authorities of the Attorney General of
Canada ['AGC Supplementary Authorities”], Tab 3 at 177

*See, for example, this Court’s decision in Nova Scotia (Attorney General) v. Walsh, [2002] 4 S.C.R. 325
g"Wafsh”}, AGC Supplementary Authorities, Tab 8, per Gonthier, J., concurring at 421, para. 186.

EGALE Canada Inc. v. Canada {(Attorney General) (2003), 13 B.C.L.R. {4‘“) 1 {C.A)["EGALE", AGC

- Authorities, Vol. |, Tab 8; Halpern v. Canada (Attorney General) (2003), 65 O.R. (3d) 161 (C.A)
[“Halpern”], AGC Authorities, Vol. |, Tab 12
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4. Parliament has never legislated a statutory bar to the recognition of same-sex unions as
marriages in common law Canada.® In Québec, Parliament has legislated a statutory bar’ and
the opposite-sex requirement was also reflected in the province's civil law until June 24, 2002.°
On September 6, 2002, the Québec Superior Court declared that the statutory opposite-sex
requirement for marriage in that province infringes s. 15(1) of the Charter, but suspended the
declaration of invalidity for two years.” A party other than the Attorney General of Canada
appealed that decision, but that appeal was struck and the suspension lifted by the Québec
Court of Appeal on March 19, 2004.°

PART Il - POINTS IN ISSUE

5. The additional Reference question asks:

(4) Is the opposite-sex requirement for marriage for civil purposes, as
established by the common law and set out for Québec in s. § of the Federal
Law-Civil Law Marmonization Act, No. 1, consistent with the Canadian Charter of
Rights and Freedoms? If not, in what particular or particulars and to what extent?

PART Ill - ARGUMENT

A. THE OPPOSITE-SEX REQUIREMENT FOR MARRIAGE INFRINGES S. 15(1) OF
THE CHARTER

6. Section 15(1) of the Charter provides:
Every individual is equal before and under the law and has the right to the equal
protection and equal benefit of the law without discrimination and, in particular,

without discrimination based on race, national or ethnic origin, colour, religion,
sex, age or mental or physical disability.

7. In Law v. Canada, this Court held that a s. 15(1) infringement will only be found where an

impugned law is in conflict with the purpose of s. 15(1). The determination of whether such a

“An opposite-sex requirement for marriage was reflected in the Modernization of Benefits and Obligations
Act, S$.C. 2000, c. 12, s. 1.1 (AGC Authorities, Vol. Ill, Tab 50). This, however, was an interpretive ciause
that was limited in its effect to that legislation only.

°A limitation was set out in the Federal Law — Civil Law Harmonization Act, No. 1, 8.C. 2001,¢.4,s5.5, a
federal statute applicable only in Quebec (AGC Authorities, Vol. [If, Tab &1).

®Article 365 (para. 2) of the Civil Code of Québec, $.Q., 1991, ¢. 84 (AGC Authorities, Vol. V, Tab 87)
which was repealed by An Act instituting civil unions and establishing new rules of filiation, 5.Q. 2002, c.
6, 5. 22 (AGC Authorities, Vol. V, Tab 91).

"Hendricks ¢. Québec (Procureur général), [2002] J.Q. 3816 (Sup.Crt) ["Hendricks™], AGC Authorities, Vol.
1, Tab 14; this decision, together with EGALE and Halpern, are canvassed in the AGC’s factum filed
October 30, 2003.



-3-
Factum of the Attorney General of Canada Argument

conflict exists must be approached in a purposive and contextual manner.® There are three
broad inquiries that are required to determine whether an infringement of s. 15(1) of the Charter
has occurred: °

(a) Does the impugned law draw a formal distinction between the claimant and others on
the basis of one or more personal characteristics or fail to take into account the
claimant's already disadvantaged position within Canadian society resulting in
substantively different treatment between the claimant and others on the basis of one or
more personal characteristics?

{(b) Was the claimant subject to differential treatment on the basis of one or more of the
enumerated or analogous grounds?

{c) Does the differential treatment discriminate in a substantive sense, bringing.into play
the purpose of subsection 15(1) of the Charter?

i The evolution of marriage in Canada

8. To conduct a purposive and contextual s. 15(1) Charfer analysis of the opposite-sex
requirement for marriage in Canada, it is necessary to first consider the nature of marriage as it
has evolved and is currently understood in Canada.

9. As accepted by those Canadian courts that have considered the constitutionality of the
opposite-sex requirement for marriage,” marriage in Western Europe and North America has
traditionally been understood as “a union of a man and a woman, for purposes of procreation,
rearing of children by both natural parents, companionship, and the uniting of the two opposite
sexes.”” The understanding of marriage as an opposite-sex relationship has been, until
recently, a widely accepted norm."

10. Marriage, however, has not been a static institution within society. It has evolved as
social values and conceptions about marriage have changed.” Different faiths and cultures

have emphasized different aspects of marriage at different times and for different reasons. in

% a Ligue catholigue pour les droits de I'homme c. Hendricks et al., [2004] (No. 500-08-01271 9-027) (Que.
C.A.} (March 19, 2004), AGC Supplemeniary Authorities, Tab 4

*Law v. Canada (Minister of Employment and Immigration), [1999] 1 S.C.R. 497 [‘Law v. Canada"l, AGC
Supplementary Authorities, Tab 5 at 525, para. 41

YLaw v. Canada, AGC Supplementary Authorities, Tab 5 at 547-552, para. 88

""See for example: Halpern v. Canada (A.G.) (2002) 60 O.R. (3d) 321 (Div. Ct.), [*Halpern (Div. Ct. ¥l
AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 334, para. 6 and at 345-346, paras. 39-42 and
at 349, para. 48; see also: EGALE, AGC Authorities, Vol. 1, Tab 8 at 24, para. 86.

"Affidavit of John Witte, Jr., Record of the Attorney General of Canada [“AGC Record”], Vol. 1l, Tab 25 at
341, para. 1

“*Halpern (Div. Ct.), AGC Supplementary Authorities, Tab 2 at 345, para. 40

"“Halpern (Div. Ct.), AGC Supplementary Authorities, Tab 2 at 349, para. 49
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the Halpern case in the Ontario Divisional Court, Blair, R.S.J. relied on the following passage
from Professor Witte’s affidavit to demonstrate that, in the 20" century in particular, there has
been a “sea-change in laws and attitudes relating to marriage and the family”;"®

In the early part of the twentieth century, sweeping new laws were passed to
govern marriage formalities, divorce, alimony, marital property, wife abuse, child
custody, adoption, child support, child abuse, juvenile delinquency, education of
minors, among other subjects. Such sweeping legal changes had several
consequences. Marriages became easier to contract and easier to dissolve.
Wives received greater independence in their relationships outside the family.
Children received greater protection from the abuses and neglect of their parents,
and greater access to benefit rights [sic]. And the state eclipsed the church as
the principal external authority governing marriage and family life. The Catholic
sacramental concept of the family governed principally by the church and the
Protestant concepts of the family governed by the church and broader Christian
community began fo give way to a new privatist concept of the family whereby the
wills of the marital parties became primary. Neither the church, nor the local
community, nor the paterfamilias could override the reasonable expressions of
will of the marital parties themselves.

In the past three decades, the Enlightenment call for the privatization of marriage
and the family has come to greater institutional expression. Prenuptial contracts,
determining in advance the respective rights and duties of the parties during and
after marriage, have gained prominence. No-fault unilateral divorce statutes are in
place in virtually every state. Legal requirements of parental consent and
witnesses to marriage have become largely dead letters. The functional
distinction between the rights of the married and the unmarried has been
narrowed by a growing constitutional law of sexual autonomy and privacy.
Homosexual, bisexual, and other intimate associations have gained increasing
acceptance at large, and at faw. [emphasis of Blair, R.S.J.]

11. Canada’s changing demography and scciety has also affected societal vEeWs on the
institution of marriage. While marriage currently remains the predominant family structure in
Canada, the proportion of married couples has decreased in relation to other family types since
the 1980s."® This change has taken place amidst a growing acceptance of a wide variety of
family forms, including households comprised of common-law opposite-sex couples and same-

sex couples (including same-sex parents), leading to much greater visibility and social

BHalpern (Div. Ct), AGC Supplementary Authorities, Tab 2 at 353-354, para. 56, citing the Affidavit of
John Witte, Jr., AGC Record, Vol. 1l, Tab 25 at 371-372, paras. 60-61. This portion is also cited in
EGALE, AGC Authorities, Voi. 1, Tab 8 at 24-25, para. 86.

" Affidavit of Jim Sturrock, sworn October 6, 2003, (“Affidavit of Jim Sturrock”), AGC Record, Vol. I, Tab 6
at 17-18, paras. 15-17
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recognition of other family forms."” These social changes have led the Government of Canada
to extend to common-law same-sex couples virtually all of the benefits and obligations for which
common-law opposite-sex couples are eligible.”® Furthermore, the change in social attitudes

toward same-sex unions has not been restricted to Canada.™

12. in the face of these social changes, the Attorney General of Canada now agrees that it
has become difficult to accept that the physical sexual component of the union remains, as Blair,
R.S.J. put it, such a “compelling and central aspect of marriage in 21% century post-Charter
Canadian society that it - and it alone - gives marriage its defining characteristic and justifies the
exclusion of same-sex couples from that institution.”® Instead, considering the evolving

understanding of marriage, Blair, R.S.J. found:*'

...if marriage is viewed through a looking glass with a broader focus — and not
conceived as a social, cultural, religious and legal edifice built upon heterosexual
procreation as its fundamental infrastructure — the s. 15(1) analysis is directly
engaged. In this approach to marriage, same-sex couples are not preciuded from
participating by reason of its innate characteristic. They are precluded simply
because of their sexusal orientation. The evidence is clear. same-sex couples
can and do live in long-term, caring, loving and conjugal relationships — including
those involving the rearing of children (and, in a modern context, even the birth of
children). In short, their relationships are characterized by all the indicia of
marriage, as traditionally understood, save for classic heterosexual intercourse,
and they live in unions that are marriage-like in everything but name.

13.  Based on all the evidence before him, Blair, R.S.J. concluded that marriage can be:*

...more fully characterized...by its pivotal child-rearing role, and by a long-term
conjugal relationship between two individuals — with its attendant obligations and
offerings of mutual care and support, of companionship and shared social
activities, of intellectual and moral and faith-based stimulation as 2 couple, and of
shared shelter and economic and psychological interdependence — and by love.
These are the indicia of the purpose of marriage in modemn Canadian society.

" affidavit of Margrit Eichler (“Ontario affidavit”), Evidence in Halpern and Egale, Vol. Il, at 197-198, paras.
3 and 4, cited in Halpern (Div. Ct.), AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 354-355,
para. 58

Briodernization of Benefits and Obligations Act, $.C. 2000, ¢. 12, AGC Authorities, Vol. ili, Tab 50; see
also: Affidavit of Margarit Eichler ("BC Affidavit™) Evidence in Halpern and Egafe, Voi. XXIX, at 4021,
para. 4.

¥in the Netherlands and Belgium, capacity 1o marry for civit purposes has heen “opened up” to same-sex
couples through legislative amendment. Other countries may follow. As well, seven other European
countries have enacted other institutions to recognize same-sex relationships: Affidavit of Cornelis
Waaldijk, sworn October 4, 2003, AGC Record, Vol. |, Tab § at 56-57, 66-67, 72-786, paras. 13-16, 41-43
and 58-67.

Pitalpern (Div. Ct.), AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 355, para. 61

“'Halpern (Div. Ct.}, AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 356, para. 65

ZHalpern (Div. Ct.), AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 358, para. 71
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14, As the Court of Appeal in Halpern held, procreation and childrearing are not the only
purposes of marriage. Instead, “[ijntimacy, companionship, societal recognition, economic
benefits, the blending of two families, to name a few, are other reasons that couples choose to
marry”.”* Furthermore, gay and lesbian families share in a broader rationale for marriage,
including the rearing of children® and the fostering and nurturing of stable family units. As a
result, the failure to include the union of same-sex couples within the definition of civil marriage

becomes more difficult to justify.

ii. The opposite-sex requirement for marriage draws a formal distinction
between opposite-sex and same-sex couples

15. While many benefits and obligations have been extended to common-law couples (both
opposite-sex and same-sex),” in most instances, benefits and obligations do not attach until the
couple has been cohabiting for a specified period of time, while married couples have access to
all benefits and obligations immediately upon marriage.” However, uniike opposite-sex couples
who can marry and obtain immediate access to such benefits, same-sex couples who cannot
marry (outside British Columbia, Ontario and Québec) do not have this option. Gaps also
remain in provincial laws in relation to benefits and obligations that apply only to married

couples, such as the equalization of net family property upon breakdown of a relationship.

16.  In Nova Scotia (Attorney General) v. Walsh,® this Court considered a s. 15(1) challenge
to a provincial enactment that entitled only married couples to equalization upon the breakdown
of a relationship. No discrimination was found. The majority held that opposite-sex couples all
enjoy the right of choice - {o decide whether to marry or not. The state had to respect that
choice and not impose a statutory regime of benefits and obligations on couples that chose not
to enter the institution of marriage. The important point for the present case is that the opposite-
sex requirement for marriage denies to same-sex couples the right to make that very
fundamental and personal choice to marry.®® Only that choice provides entry to the full range of
marriage benefits and obligations.

Haipern AGC Authorities, Vol. |, Tab 12 at 187, para. 94

Ha!pem AGC Authorities, Vol. |, Tab 12 at 187, para. 93

#See for example: Modernization of Benefits and Obligations Act, 3.C. 2000, ¢. 12, AGC Authorities, Vol.
i, Tab 50. This Act amended 68 statutes to give common-law same-sex couples the same benefits and
obilgailons as common-law opposite-sex couples.,

Hatpem AGC Authorities, Vol. |, Tab 12 at 189, para. 104

Hafpem AGC Authorities, Vol. I, Tab 12 at 189, para. 105

AGC Supplementary Authorities, Tab 8

®Walsh, AGC Supplementary Authorities, Tab 8 at 355, paras. 42-43
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17. Even more importantly, marriage is a foundational social institution that represenis
“society’s highest acceptance of the self-worth and the wholeness of a couple's relationship,
and, thus, touches their sense of human dignity at its core”.*® The opposite-sex requirement for
marriage excludes same-sex couples, denying them access to the social institution of marriage

and the value and worth of their unions that is bestowed by marriage.

jii. The opposite-sex requirement for marriage differentiates on the
analogous ground of sexual orientation

18. The opposite-sex requirement for marriage creates a distinction that is based on sexual

orientation, a ground recognized as analogous in four previous decisions of this Court.”!

iv. The opposite-sex requirement for marriage discriminates in a
substantive sense

19. In order to find that a measure discriminates in a substantive sense, it is necessary that

human dignity be impaired. As this Court found in Law v. Canada:*

Human dignity means that an individual or group feels self-respect and self-worth.
it is concerned with physical and psychological integrity and empowerment.
Human dignity is harmed by unfair treatment premised upon personal traits or
circumstances which do not relate to individual needs, capacities, or merits. It is
enhanced by laws which are sensitive to the needs, capacities, and merits of
different individuals, taking into account the context underlying their differences.
Human dignity is harmed when individuals and groups are marginalized, ignored,
or devalued, and is enhanced when laws recognize the full place of all individuals
and groups within Canadian society. Human dignity within the meaning of the
equality guarantee does not relate to the status or position of an individual in
society per se, but rather concerns the manner in which a person legitimately
feels when confronted with a particular law.

20, This Court has set out four contextual factors to assist in determining whether human
dignity is impaired, although the list is not exhaustive.*® The four factors are examined in the
paragraphs that follow.

*Halpern (Div. Ct.) AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 361, para. 83

¥'Egan v. Nesbit, [1995] 2 S.C.R. 513 ['Egan v. Nesbit’], AGC Suppiementary Authorities, Tab 1, per Cory
and lacobucci, JJd. at 601-602, para. 175, and per L'Heureux-Dube, J. at 566-567, para. 89; Vrend v.
Alberta {1998] 1 5.C.R. 493 ["Vriend v. Alberta”], AGC Supplementary Authorities, Tab 11, per Cory, J. at
546, para. 90, M. v. H., [1999] 2 S.C.R. 3 ['M. v. H."], AGC Supplementary Authorities, Tab 7, per Cory
and lacobucci, JJ. at 52-53, para. 64; Litfle Sisters Book and Art Emporium v. Canada, [2000] 2 S.C R.
1120, AGC Supplementary Authorities, Tab 6 at 1186-1187, para. 118

*| aw v. Canada, AGC Supplementary Authorities, Tab 5, per lacobucci, J. at 530, para. b3

1 aw v. Canada, AGC Supplementary Authorities, Tab 5, per lacobucci, J. at 534, para. 62
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()  Pre-existing disadvantage
21. Historical disadvantage does not automatically lead to a finding of discrimination,
although it weighs in favour of that finding. Gay and lesbian individuals “form an identifiable
minority who have suffered and continue to suffer serious social, political and economic
disadvantage”.** The failure to accord same-sex unions legal recognition as marriages denies
same-sex couples a fundamental choice about whether to enter into one of society’s
foundational institutions. It reinforces inaccurate understandings of the merits, capabilities and

worth of lesbian and gay relationships within Canadian society, perpetuating their disadvantage.

(i)  Correspondence between the grounds and the claimants’ actual
needs, capacities or circumstances

22 Same-sex couples can and do live in long-term, caring, loving and conjugal relationships
— including those involving the rearing of children. Denying same-sex couples the choice of
having their unions legally recognized as marriages perpetuates the view that they are not
capable of forming intimate relationships of economic interdependence and thus same-sex
relationships are not worthy of the same respect and recognition as opposite-sex relationships.™
Gay and lesbian families and their children are as deserving of access to foundational societal
institutions, legal protection and support as married families. Their exclusion from the institution

of marriage does not correspond to their actual needs, capacities and circumstances.

(i) Ameliorative purpose or effects on more disadvantaged
individuals or groups in society

23. This contextual factor has little relevance in this case. If an ameliorative purpose of the
legal recognition of civil marriage is to support parents in childrearing, there is no reason to

exclude same-sex couples, as they may also have childrearing responsibilities.

{iv) Nature of interest affected
24.  As the majority of this Court noted in M. v. H.~*¢

The discriminatory calibre of differential treatment cannot be fully appreciated
without considering whether the distinction in question restricts access to a
fundamental social insfitution, or affects a basic aspect of full membership in
Canadian society, or constitutes a complete non-recognition of a particular group.

34.‘Egan v. Nesbit, AGC Supplementary Authorities, Tab 1, per Cory and lacobucci, JJ. at 602, para 175
M v. M., AGC Supplementary Authorities, Tab 7, per Cory and lacobucci, JJ. at 57-58, para 73
BM. v. H., AGC Supplementary Authorities, Tab 7, per Cory and lacobucci, JJ. at 57, para. 72
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25. The restriction of marriage fo opposite-sex couples denies gay and lesbian individuals
and their families a basic aspect of full membership in Canadian society. This affects their
interests in a profound way.

26. For all these reasons, the opposite-sex requirement for marriage has the effect of
impairing the dignity of gay and lesbian individuals.

B. SECTION 1 - THE 8.15(1) BREACH IS UNJUSTIFIED
27, The infringement of s. 15(1) cannot be justified under s. 1. The threshold test in the
Qakes™ assessment requires that the impugned law further a “pressing and substantial’

objective. The opposite-sex requirement for marriage for civil purposes does not further any
pressing and substantial objective.

28. in the case of an under-inclusive rule, the analysis must focus upon the objective of the
impugned limit on the right. This requires an assessment of the purpose of the omission (if any)
as well as the purpose of the scheme as a whole.”®

28, The objective of the opposite-sex requirement for marriage is rooted in the physical
sexual component of the union and the resulting potential for procreation as its central, or even
sole, defining characteristic; in the modern context, this aspect of marriage is only one of the
institution’s characteristics,” and not one that is common to all marriages. Any evidence
supporting the importance of the opposite-sex requirement for marriage falls far short of the
“pressing and substantial” standard. No evidence suggests that providing equal access to
marriage for civil purposes to same-sex couples would adversely affect the institution of
marriage for opposite-sex couples, or that opposite-sex marriages would no longer take place if
the opposite-sex requirement for marriage were not retained.*

30. Moreover, the objective of encouraging the formation of stable family units for the benefit

of children and Canadian society at large is hindered by the exclusion of same-sex couples from
marriage.

31. The tack of access by same-sex couples to marriage denies them the ability to create

and formalize one of the most meaningful relationships of life. The denial does not serve a

YR, v. Oakes [1986] 1 S.C.R. 103, AGC Supplementary Authorities, Tab 10 at 138-140

®M. v. H., AGC Supplementary Authorities, Tab 7, at 70-71, paras. 100-101

*Halpern (Div. Ct.), AGC Supplementary Authorities, Tab 2, per Blair, R.S.J. at 355, para. 61
“Halpern, AGC Authorities, Vol. I, Tab 12, at 192-3, para. 121



-10 -
Factum of the Attorney General of Canada Argument

purpose that is sufficiently important to warrant overriding a constitutionally protected right.*’ As
a result, it cannot be justified as being proportional, and there is no need to apply the remainder
of the s. 1 test.

PART IV - SUBMISSIONS CONCERNING COSTS

32. The Attorney General of Canada seeks no order as to costs.

PART V - NATURE OF ORDER SOUGHT

33. Question 4 on the Reference should be answered “no, because it is inconsistent with s.

15(1) and cannot be justified under s. 1 of the Charter of Rights and Freedoms”.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

Dated at Toronto this 30th day of March, 2004.

Peter W. Hogg, QT

‘N‘M [[\A/wv*v

Michael H. Morris
Of Counsel for the Attorney General of Canada

“'R. v. Big M Drug Mart, [1985] 1 S.C.R. 285, AGC Supplementary Authorities, Tab 9 at 352
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43-49 ELIZABETH I

CHAPTER 12

An Act to modermize the Statues of Canada in
relation to benefits and obiigations

{Assented 1o 29th June, 2000)

Her Majesty, by and with the advice and
consent of the Senate and House of Commons
of Canada, enacts as follows:

SHORT TITLE

1. This Act may be cited as the Moderniza-

fion of Benefits and Obligarions Acr.
INTERPRETATION

1.1 For greater certainty, the amendments
made by this Act do not affect the meaning of
the word “marriage”, that is, the lawful union of
cre man and one woman to the exclusion of all
pthers.

ACRICULTURAL MARKETING PROGRAMS ACT

2. (1) Subparagraph 3(2)(a)(ii} of the
Agricultural Marketing Programs Act is
replaced by the following:

(1) marriagé, in the sense that one is
married © the other or © a person who is
conmected with the cther by blood rela-
Honship or adoption,

{i1.1} common-law partiiership, in the
sense that one is in a2 common-law
partnership with the cther or with a
person who is connected with the other
by biood relationship or adeption, or

{2} Subsection 3(3) of the Act is replaced

by the following:
(3) For the purposes of subsection ()

2}y

“common-iaw parmership” means the rela-
tonship berween two persons who are co-
nabjung in a conjugal relatonship, having
§0 cohabited for a period of ar jeast one
year;

“group of persons” means a producer that is
4 parnersiilp, CooDeralive or other associa-
t1ion of persons.

48-49 ELIZABETH 11

CHAPITRE 12

Lot visant 4 moderniser le régime d'avanrages
etd’obligations dans les Lois du Canada

[Sancrionnée le 29 juin 2000

Sa Majesté, sur P’avis ef avec le consene-
ment du Sénat et de la Chambre des commu-
nes du Canada, édicie -

TITRE ABREGE
1 Lot sur la modernisation de certairns
régimes & avaniages et I obligations.
 REGLE D'INTERPRETATION
1.1 11 demeure entendu cue les modificatons
que ia présente loi apporte ne changent pas le
sens du terme « marlage », soit I"'union lgitime
d’un homme et d'une femme i Vexclusion de
toule auire personne.
LOT SUR LES PROGRAMMES DE
COMMERCIALISATION AGRICOLE
2. (1) Le sous-alinda 3{2)e i) de la Loi sur
les programmes de commercialisation agri-
cole est remplacé par ce qui suit :

(1) is sont unis par les liens du mariage,
cest-a-dire que 'un est marié & [auvrre ou

2 une personne qui est umie A I'awtre par
les liens du sang ou de adoption,

(ii.1) fis sont unis par les lens d’une

upion de fait, ¢'est-a-dire que P'un vit en -

umicn de fait avec I'autre ou aves une
personne qui est unie 4 Dauwre par les
liens du sang ou de Tadopton,
(2) Le paragraphe 3(2) de la méme loj est
remplacé par ce gui suit
(3) Les défininens qui swivent s’appliquent

au paragraphe (2).

« groupe » Producteur qui est une coopérari-
ve. une scciété de personnes n'ayant pas la
personnalité morale ou une autre associa-
fion de personmnes.

3

unien de fait» Relation gui sxisie eatre
deux personnes qui vivenr ensemble dans
une relanon conjugzle depuis au moins un
an.

Tiire aordgd

Ragie
27 interprera-
ton

£ad
(el

1997, oh

Céfinitions

« TTCUDE »
“group of
persans”

« umon de
I

" common-iny
zarinership”
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NOW, THERFFORE,
with the advice :
House of Commons of Canada, enacts as fol-
lows:

SHORT TITLE

1. This Act may be cited as the Federa/
Lew-Civil Law Harmonization Act, No. 1.

PART Y

FEDERAL LAW AND CIVIL LAW OF
TEE PROVINCE OF QUEBEC

Titie

2. This Part may be cited as the Federal Law
and Civil Law of the Province of Quebec 4ct.

Civil Code of Lower Canada

3. {1} The provisions of the Civil Code of
Lower Canada, adopted by chapter 41 of the
Acts of 1863 of the legislature of the Province
of Canada, enutled 4n det respecting the Civil
Code of Lower Canada, arve repealed in so far
as they relatz to sabjects that fall within the
legisiative competence of- Parliament and
have not hesn expressly repealad.

{(2) The Iferpretarion Act applies to the
repeal referred to in subsection (1. :

Marriage

4. Sections 3 to 7, which apply solely m the
Province of Quebec, are to be interpreted as
though they formed part of the Chil Code of
Québer.

5. Marriage requires the free and enlight-
ened consent of 2 man and a womarn to be the
spouse of the other

“6. No person who 15 vnder the age of sixtesn
VEETS TnaY contract mariage.

7. No person may confract 2 new marriags
Dl every previoes marriage has been dis-
solved by death or by divorce or declared anll

Federal Law-Civil Law Harmonization, No. |

_15...

que chague version liogmstcque tenne
compie des traditioms de droit civil et de
commmon law,
Sa Majesté, sur I"avis er avec le consenternent
di Sénat ot de la Chambre des communes da
Canada, &dictz

s

TITRE ABREG

i

1. Lol d harmonisation n° { du droir fédéral
avec le droit civil,

PARTIE ©

DROTT FEDERAL ET DROIT CIVIL DE
LA PROVINCE DE QUEBEC

2. Titre de la présente partie © Loi swr le droit
Jédéral er le droit civil de la province de
Ouebec.

Code civil du Bas Canada

3. (1} Sont abrogées les dispositions du
Code civil du Bes Canada, adopté par le
chapifre 41 des Lois de 18635 de la législature
de la province duv Canada intitalé dere concer-
nant le Code civil du Bas Canede, qui portent
sur wme matiére relevant de Ja compéience du
Parlement ot qui a'ont pas fait Pobjer d’une

- gbrogation expresse.

{2} La Loi d'imterpréiation s applique 2
I’sbrogation prévie au pdaragrapbe (1).

Mariage

4. Tes arficles 5 & 7, qui- ’appliquem
aniguement dans la province d= Québec,
s'interprétent comme g°ils faisaient partis
integrante du Code civi! du Québec,

3. Le marage roquiert le consentemeént
libre et éclayré ¢’ um homme et d’une femme 2
se prendre mutuellement pour époux.

6. Nul ne peut confracier mariage avant
d’avolr atteint Uigs de seize ans,

7. Nul npe psut confracter un nouveaw
mariage avant gue iout mariage antémeur ait
€1 dissous par le décés ou le divorcs ou frappé
de nulbté.
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1591, chaptsr 64 )
CIVIL CODE OF QUEREC

| Bill 125

| Introduced by Mr Gil Rémillard. Minister of Justice
Introduced 18 December 1980
Passage in princioie 4 June 1991

i Passage 18 Decemnber 1591

| Assented 1o 18 December 1991

o Coming into forze: on the date to be fixed by the Government, In accordance with the
provigions of the legisiation respecting the implementation of the Civil

|
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ll Code reform
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Civit Code of Lower Canaga
Actio establish a new Civil Code and to reform family iaw {

chapler 18}

4’ Editaur officiel

M Oudher
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MARRIAGE
CHAPTER I
MARRIAGE AND SOLEMNIZATION OF MARRIAGE

3635. Marriage shall be contracted openly, in the presence of two
witnesses, before 2 competent officiant.

Marriage may be contracted only between a man and a woman
expressing openly their free and enlightened consent. '

_366. Every clerk or deputy clerk of the Superior Court
designated by the Minister of Justice is competent to solemnize
marriage. ‘

In addition, every minister of religion authorized to solemnize
marriage by the religious society to which he belongs is competent
to do so, provided that he is resident in @uébee, that he carries on
the whole or part of his ministry in Québec, that the existence, rites
and ceremonies of his confession are of a permanent nature and that
he is authorized by the Minister.

Any minister of religion not resident but living temporarily in
Québec may also be authorized to solemnize marriage in Québec for
such time as the Minister determines. '

387. No minister of religion may be compelled to solemnize a
marriage to which there is any impediment according to his religion
and to the discipline of the religious soclety to which he belongs.

368. Before the solemnization of a marriage, publication shall
be effected by means of a notice posted up, for twenty days before
the date fixed for the marriage, at the place where the marriage is
to be solemnized.

At the time of the publication or of the application for a
dispensation, the spouses shall be informed of the aavizability of a
premarita: medical examination.

5
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lquidation; 1l les conserve pour une plus longue période sii
el registres sont requis en preuve dans une Instance.
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Par la suite, il en dispose a son gré.

363. A moins que le liquidateur n'obtienne une prolongation du
tribunal, le curateur publie entreprend ou poursuit la liguidation gul
n'est pas terminée dans les cing ans qui sulvent le dépét de l'avis de
dissolution.

Le curateur public a alors les mémes droits et obligations qu'un
liquidateur.

364. La liquidation de la personne morale est close par le dépot
de I'avis de cléture au méme lieg que l'avis de dissolution. Le cas

échéant, le dépét de cet avis opére radiation de toute inscription
concernant la personne morale.

LIVRE DEUXIEME
DE LA FAMILLE
TITRE PREMIER
DU MARIAGE
CHAPITRE PREMIER
DU MARIAGE ET DE SA CELEBRATION

383. Le mariage doit étre contracté publiquement devant un
célébrant compétent et en présence de deux témoins.

Il ne peut I'étre qu'entre un homme et une femme qul expriment
publiqguement leur consentement lihre st éclairé i cet égard.

386. Sont des célébrants compétents pour célébrer les ma-
riages, les greffiers et greffiers-adjoints de la Cour supérieure dési-
gnés par le ministre de la Justice.

Le sont aussi les ministres du culte habilités z le faire par la
societé religieuse 4 laquelle iis appartiennent, pourvu qu'ils résident
au Québec et que le ressort dans lequel s exercent leur ministére soit
situé en tout ou en partie au Québec, que I'existence, les rites et les
ceremonies de leur confession aient un caractére permanent et qu'ils
sclent autorisés par le ministre.
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Bill 84

ANACT INSTITUTING CIVIL UNLONS AND ESTABLISHING
NEW RULES OF FILIATION

THE PARLIAMENT OF QUEREC ENACTS AS FOLLOWS -

AMENDMENTS TO THE CIVIL CODE

i
Ly

[a—

L S
- SITcia

of the Civil Code of Québec (1991, chapter 64) is amended

) by replacing “his consent” in the English text by “consent”;

~~
ot

(2) by replacing “spouse or, if 1e by “merried, civil union or de Jacro

use or, if the person”;

&

sp

(3} by replacing “his” wherever it appeats o the English text by “his or

the said Cods is amended

iy

2. Article 56 o

. Falt ]

(1} by replacing “his” in the Hnglish text of the first paragraph by “Rs or

the second paragraph by “his or her

=

{2) by replacing “his spouse™
marnsd or civil union spotse”.

P

3. A:mclﬂ 61 of the said Code is armended
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" after “act of martiage™ in the last paragraph.

20, Article 146 of the szid Code is zrnended

: “¥ éﬁg A cer‘iiﬁcate of c1vil stem

the parme of Ihe SDOLSg,

{7) byinserting civi] union” after “merriage” in the second paragreph.

+3 a

21. Article 258 of the said Code is amendad
(1) by replacing “himself or of administering his property by reason, in
parucmar of iliness, deficiency or debilify due to age which Impairs his
ental faculties or his physical abLfy to e¥press his w 111 in the Fnglish text
of the first paragraph by “himself or herself or of administering property by
reason, in particular, of iliness, deficie ency or Gebility due to zge which impairs
the person’s mentz] facuities or physical ability to express his or her will”

(Z) by r placmv “his spox_s'ﬂ” in the second paragraph by “his or her
married or o : :

eivil urdon spouse™.

22, Articie 365 of ¢

Y, every notary aLkac:A::ca y law 10 execut
kol rtory defined in @em Tarment fdesmt:on ERNG D-Jli‘l”
p‘***SD"! designated by the Minister of Jusiice among such officizls zs Ayors,
members of mumic pﬂ or borough councils and municinal oficers® atter

“Mrnistsr of Fugtice™ in the Srat paragranh

that he solemnizes marmacae iu:- es w%.o: uoz:ﬂum; Ere]




1991, ¢. 64, a. 15,
mod.

1991, o. 64, a. 36,
mod.
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Chapitre 6

LOTINSTITUANT L'UNION CIVILE ET ETABLISSANT
DE NOUVELLES REGLES DE FILIATION

[Sanctionnée le 8 juin 2002]

1 E PARTEMENT DU QUEBEC DECRETE CE QUI SUIT:
MODIFICATIONS AU CODE CIVIL
1. Larticle 15 du Code civil du Québec (1991, chapitre 64y est modifié:

1° par le remplacement, dang le texte anglais, des mols « his consent» par
le mot « consent» ;

2° par I'insertion, apres les mots «par le conjoint», de ce qui suit: «, qu'ld
soit marié, en union civile ou en union de fait,»;

3° par le remplacement, dans le texXie anglais, du mot «his», partout ol il
se trouve, par les mots « his or her».

2 T’article 36 de ce code est modifié:

1° par le remplacement, dans le texte anglais, au premier alinéa, du mot
«his» par les mots «his or her»;

2° par le remplacement, au deuxitme alinéa, des mots « 507 conjoint» par
les mots «la perscnne 2 laguelle 1l est marié ou umi civilement».

2. Larticle 61 de ce code est modifié;

1° par le remplacement, dans le texte anglais, au premmier alinéa, des mots
«His reasons and gives the name of his father and mother» par les. mots «the
reasons for the application and gives the names of bis or her father and

mother» ;

2° par le remplacerent, au oremier alinéa, des mots « celui de son conjoint,

de ses enfants » par les mots «le nom de la personne a laquelle il est maric ou
uni civilement, celui de ses epfants» |

3° par le remplacement, dans le texie anglais, au premier almés, des mots

«his children’s» par les mots «the children’s»;

4° par le remplacement, dans le texte anglals, an denxizme alinéa, do mot
«his» par le mot «the».

105
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Union civile er nowvelles régles de jiliation 2002

FLids

© per Uinsertion, aprés le premier 2linéa, du suivant -

«Il"doit, sur notification d’une déclaration commune notariés ou 4’un
Jugement de dissolut 021 d’une union civile, en faire mention sur Iexemplaire
mnformatique des actes de naissance et d’union civile ie chacupe des personnes

concernées, » ]

2° parI’insertion, an dernier alinéa et apres les mots «la nullité de marage »,
S8 IDots «ou d union civile»

3% par’insertion, au dernier alinéa et apres les mots «acte de mariage », de
ce qui suit: «, d’union civile».

e code est modifié:

@]

de

h

28. IL’article 14
1% parle ramplacement du premier alinéa par le suivant:

« X486, Le certificat d état civil énonce les nom, sexe, lieu et date de
naissance de la personne et si elle est déc edée, les lieu et da du déczs. 1
énonce evalement le cas échéant, les Heu et date de mazniage ou d’union civile
et le nom du.c on}omL »

\.

~
2% par Iipsertion, au deuxidme alinéa ef aprés les mots «de mariage», de

ce qui suit: «, d'union civile».
2E. Darticle 238 de ce code est rmodifig:

1% par le remplacement, dans e texte anglais, an prezmer alinéa, des mots
«himself or of administering his property by reasom, in particular, of iliness,
Ci”“I}CIpHu} or debility due to age which IMpairs his mental faculties or hig
physical ability to eﬂprﬁss his will» par Ies mots «himself or herself or of
administering property by rezson, in fanrﬂar of illness, deficiency or demlfv
due to age which impairs the person’s mental faculties or physical ability to
express his or her will » ;

2° parle remplacement, au deuxidme alinéz, des mots «son conjoint» par
les mots «son époux ou conjoint nni civilemnent .

par la suppression du deuxitme

412

Z22. Larticle 365 de ce code est modifi
alinéa. '

23. L’article 366 de ce code, modifié par Uarticle 28 du chapitre 21 des lois
1996 et par Tarticle 20 du chapitre 53 des lois de 1999, est de nouvean
maodifié
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