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S.C.C. File No. 23861
IN THE SUPREME COURT OF CANADA

(Appeal from the Appeal Division of the
Supreme Court of Prince Edward Island)

BETWEN:
THOMAS P. WALKER and JOHN M. ROBERISON

Appeliants
(Plzintiffs)
-and -

THE GOVERNMENT OF PRINCE EDWARD ISLAND
Respondent
{Defendant)

PROPOSED REPLY FACTUM OF THE APPELLANTS

PART X - TEBE FACTIS

1. This reply factum addresses cestain statements of fact made in conjunction with

arguments advanced in the memoranda of fact and law of the Respondent Government of
Price Bdward Island ("Govemment”) and the intervener Institute of Chartered Accountants of
Price Edward Island ("ICAPEI®).

ing th ants

(Government, para. 17, p. &;
ICAPEL, para. 22, p. 12)

2. The Appellants did not, as here alleged, leave the CA training program “afier
a lack of success with examinations.” Mz, Walker testified that e was required for family
reasons to resign his employment with Doane Raymond, a chartered accounting firm, and
seck more remunerative empioyment. As 2 result of that resignation he could not stay with
the CA training program. (He thns would not have availed himself of available opportunities
to finish courses or resit examinations.} Mr. Robertson testified that he left Doane
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Raymond, through which he was participating in the CA training program, as a matter of
principle because the firm began to pay inexperienced accounting students with upiversity
degrees over twice what they paid him, as a senior accounting student with no university
degree. His alternative, and more remmuncrative empioyment, was not accepted as a site &

Walker Direct Examination, pp. 37-38 .
additional Volume of Supplementary Case on Appeal
(Proposed Volume), 294243 (now Volume XIII}

Robestson Direct Examination, pp. 216-217
Proposed Volume, 2930-31 (now Volume XIII) -

Evidence Concerning Tony Hanson

Government, para. 35, p. 15)

3. The Government relies on the evidence of Tony Hanson for 2 “practitioner’
viewofﬁedifmﬁnqnﬂiﬁ@ﬁons',bemuseofhisfommcmbasﬁpintthGA
Association and current membership in the Institute. Neither in its written argumest not
meevidmeinchdedinisSupplmmryCaseonAppeddmtthcmmemdisdo;e
ﬂmmmsmnﬁnaﬁonw.aansonmsfomdwadmitmthehadfaﬂedmocw
courses while a student. Tl_nis.izissubmitted.snbsmﬁaﬂyummmeweightofhi:
testimony impugning the rigour of the CGA educational program. Mr. Hanson’s testiseos
msnotm&rredtobythetrialjudgcinhismasons.andnottcndcxedbyanypanybefon

Court of Appeal. )

Cross-examination of Hanson, pp. 265-270
Proposed Volume, pp. 2924-2929 (now Volume XIII)

Exhibits 98-101
Proposed Volume, pp. 2954-2059 {now Volume XIII)

e
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(Government, para. 18, p. 8)
4. Mr. Wilson admitted on cross-examination that the statistics cited here we

prepared by the Institute of Chartered Accountants of Ontario without having gone throg
the computations that would have set them in the context of alf of the CA students who !
dropped out of the program or been asked to leave. He also agreed that swdenis in the -
prognmmightlnwitfor'allldndsofgoodandposiﬁvemsons.... which iso’t just an
expression of failure,” Hcﬁuﬁwradmiﬂedthathcwuldnotieutixecounthemsomsx
179 people in his statistics on CGA's did not complete the program requirements. He 2%
agreed that the 188 CGA's listed as withdrawing after failing the first second or thind

uniform Final Exarzination attempt would stilt have had other opportunities o ity the
examination. Nor could ke offer 2 breakdown as to what proportion of the 188 withdrew
aﬁertheﬁist.seoond,orthi:datmmpt. He "absolutely® agreed thez it was a reasonabdle
possibility that some of those people might have passed the UFE if they had written it 2p

Cross-examination of Wilson, pp. 173-176
Proposed Volume, pp. 2047-295C (now Volume XTII)

Equivalency” of € andar:
Government, paras. 25-26, p. 10-11
ICAPEL, para. 4, p. 3)

S. The Appetiants do not agree that in onder to succeed in this case they are
bound to demonstrate that the CGA standard is "equivalent” to the CA standard, They ba
elsswhere submitted that the appropriate test is whether the CGA standard is adequats to
ptowctdlepublic.andanswcﬁngthatquwﬁondocsnotmquitemattthwnorany
government adopt the CA standard as the true measure of what will protect the public. A
found by the wial judge, it is possible for the CGA standard to protect the public without
being equivalent or identical to the CA standard.

6. More particularly, the Appellants submit that the comparison cited in
Governmment paragraphs 25 and 26 and ICAPEI paragraph 4 by the Government's expert

-
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witness, Dr. Boritz, suffers from aumerous shortcomings and deserves tittle weight, whic}
on all the evidence, was the approach w it of the learned triaf judge. They therefore
specifically challenge the assertion of the ICAPEI that the evidence of Dr. Boritz on the
points set out in paragrapk 4 of the ICAPEI memorandusm: “was 2ot challenged”,

For example, with reference to the statements in Government, paragraph

25(1)(2) and ICAPEL, paragraph 4 concerning university preparation of CA smdeats, the
Appellants note:

Inhiscro&s-mmimdon,DnBoﬁtzackmwlcdgedtbat%ofmeﬁSm
oftheICAPBIhawmunimitydcgms,imludingafcmcrmﬁoml
mﬁmdmmmmm&a.apmﬁpdmm&clm&
these proceedings. Heﬁuﬂwradmowledgadtbatﬁzmmuldbesomegec
ﬂuoughoutthepmincssﬁﬂquaﬁﬁedundamregimcs(andthusm
powasﬁngbmalamdegtm)andd:athehadmrsmanydiswssio
thescpetspleposinganyspecialpmblunsofpm ional judgment of
competence.

Cross-examination of Boritz, pp. 173-174
Proposed Volume, pp. 2888-2889 {now Volume XIII)

Examiration in chief of Shea, pp. 381-383
Proposed Volume, pp. 2932-2934 (,; volume YIII)

university degree i
sublkhdinmanypm&ssiom,lthinkthae’salsoﬁ;cmquhememto, o
opmandmahcmrethatindividualswhocangothmughandmeet. meet.:
theomermqnhemensofthewumegetthatoppommity, if they wish to

Examination in chief of Shea, Pp. 399, 403-464
Proposed Volume, rp. 29352937 (1 volume XIIT)

With respect to the movement toward the five-year degree requirement in -

United States referred to in Government 25(3), Dr. Boritz admitted on €Ioss-examinatior
30 this was controversial.
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Cross-examination of Boritz, pp- 181-183, 216-217
Proposed Volume, pp. 2890-2892; 2896-2897

With reference to the staicments in Government paragraph 25(4), the

Appellants note:

Onmmmimﬁon,mnorixzuhwwledgedthafinpmpaﬁnghismpon
for this litigation, be had not reviewed the 1987 report of W.A. Mclntosh f
mmkdmmwwmmdmmwwmcm&
mmmﬁmmmmamewmomm
used to teach the CA course in former years.

Cross-cxamination of Boritz, p. 219
Proposed volume, p. 2898 {(now Volume XIIX)

DnBoﬂtzaLso:cknowledgedoncmssminaﬁoathathchadhimself
developedadistznceeducaﬁonoom-seoncomp\nercomo!mdmdi:. but
didr’t know whether it was working, although it wes still being offered.

Cross-examination of Boritz, pp. 220-21
Proposed Volume, pp. 2899-2900 (now Volume XTIII}

Oncmss-mminaﬁOn,Dr.Boﬁtzgavchisviewthax‘theq'mﬁonisaqm
of balance, not 2 quaﬁonofwhuhetanydismcdwﬁonisdcfmx‘b}c,!
whﬂhermemizepmgmmofsmdymdeﬁverthetypsofsﬁnsani
capability that ... [m]moztantinﬂwdevelopmentofsldﬂsofa
prmml',atstwhich.itiswbmiﬁed.ismetbytthGApmgtam.

Cross-cxamination of Boritz, p-. 222
Proposed Volume, p. 2901 (now Volume XIII)

Whikoﬁeﬁngofdismemwionthccﬁﬁcismthatommustbewry
precisehguidingandinstmctingsuﬂemsiuwmwdo,andthetdorc "the
i nowotkinanumtmcmtedoonmctwithambiguity" is oftea
missing, Dr. Boﬁtzadnﬁmdonuosswminaﬁontbathehadnmseena
of the "practice sets” (larger case-oriented problems) included in the CGA
aducation program. Whes asked if he could tell the court whether such
pracﬁeesetsgoauywaytoansweringﬂwdiﬁaﬂty about providing student
with the opportunity to deal with 2 difficult or ambiguous probiem, he rep:

i
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only in general terms based on his familiarity with practice sets in ir
university accounting courses.

Cross-examination of Boritz, pp. 222-223
Proposed volume, pp. 2901-2902 (now Volume XIII)

10. With reference to practical expericace, Government paragraph 25(6) &
ICAPEI paragraph 4 omit reference the CGA-PEI Public Practice Guidelines which
that all members of the CGA Association who wish to offer professional services to
public must be authorized by the Association to do 50, 2ad part of the usual requires
authorization is the completion of the public practice option of the CGA Camada st
program and a minimum of two years past expesience in offering professional ser¥ic:
public.

Exhibit J-2A
Proposed Volume, pp. 2951-2953 (now Volume XIII)

11, TheICAPEIinpamgm;ﬁ4mthcimpormmcofa‘capm"pr
Or examination at the conclusion of a professional program. Professor Dan Simunic,
Wsm@cﬂwmewmminhiseﬁmmatommo&bg
capstone examination is to standa-ize testing for students from z large veriety of
WmﬁsﬂikeCAMm&MMmummuyandmmngml
backgtmmds),andﬂatfuncﬂonxsnotmrymﬂxﬂmCGApmgmm which aif st
take. In reference to the "complex case type questions® which feature on the UFE, b
warned of the undiscriminating nature of the testing thereby accomplished, since such
question format often results in the student simply dumping information into the answ
amnMﬁeedgesof&cpmblm.aMmaﬂangnnymthbmﬁMmumofm

sequencing of ideas.

Evidence in chief of Simunic, pp. 45-48
Proposed Volume, pp. 29392941 (noy violume XIII)

BV N
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12. Dr. Boritz himself did not actually carry out a comprehensive compatison

evaluation of the CGA and CA education programs, as stated in Government paragzaph 2
but rather relied heavily on Exhibit 342, the Course Review for the Public Accountanpts

Board of the Province of Nova Scotia ("th= A.S.C.A. report”). In his cross-examination,
acknowledgedthathehadmviewedtheCGA‘ngr«zmQO' syllabus aad its Ontario versi
buthadnotrcviewmdindemﬂﬂlecmmthatmﬁswdintheSyﬂzbus. He said *I didn
do anything other than read those documents [*Program 90" and Ontario vessicn] ... {a]c
read the A.S.C.A. review of courses.”

Cross-examination of Boritz, pp. 200-202

Proposed Yolume, pp. 2893-2895 (now Volume XTII} -
13. Dr. Boritz also acknowledged on cross-examination tha? to prepare his

commeants on the individual course offerings, ic., the level at which the material is presen
andﬁmewayinwhichitispxsenwd,thetctmwrkmquimdmdthcmmimﬁcmpmoess
used, he had used the A.S.C.A. report.

Cross-examination of Boritz, p. 227
Proposed Volume, r2. 2003 (now Volume XIIT)

14, On cross-examination about this report, Dr. Boritz 2dmitied

a. that the A.S.C.A. report examined only six out of the tot2! of 20 courses it
in Program 90 (p. 228, p- 2904)

b. that the A.S.C.A. report deals with Program *80 courses, not Program *50
courses, and he did not look at any fanctional equivaleat of the A.S.C.A.
report which deals with Program '80 courses (p. 247, p. 2932)

c that the staied sole purpose of the report was to help the Public Accountants
Board of Nova Scotia and that it bore 2 warning that it shouid not be quote
from, published or distributed without the express written consent of its
authors, but he did not have a letter which states that he can refer to the reg
(p. 235, p. 2911)
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that he was unaware of the identity of any person or persons beyond Dan Trainor
who might have been wnvolved in co-ordinating the preparation of the report, its
conclusions and recommendations on behalf of the Atlantic School of Charered
Accountancy (pp. 228-233. pp. 2904-2909) or fo any one on the Board or in the
senior administration of the School (p.234, p. 2910)

that he "assumes” the report was "the collective opinion of the Atiantic School of
Chartered Accountancy, as expressed in this repert by people who, at the school.
who are authorized to speak on its behalf" bug, except for Dan Trainor, could niot say
who these people were (p.232, p. 2908}

that the final recommendations of the report overruled the opinions of course
reviewers retained to perform detailed analysis of particular courses, ir: the case of
two CGA courses which the reviewers had found io be eguivalent 1o CA
requirements (p. 237. p. 2913; pp. 243-244, pp. 2919-2920;

that he was unaware of the deliberative process that the gverall co-ordinater went
through in order to determine whether the initial reviews shouid be accepted of not
(p. 224. p. 2920)

that while he had reviewed and found satisfactory the credentiais of ali the course
reviewers (including the twe whose reports were overruied), be could not say what

were the credentials of anyone apart from Mr. Treinor who might huve bees
involved in overruling these recommendations (pp. 238-239: pp. 2914-2915)

that in those cases where there was a discrepancy betwesn what the initial reviewer
said or recommended and the final conclusion of the school. he did rot perferm uny
analysis of his own (p. 245, p. 2921}

Cross-examination of Boriiz, p. 227-247
Proposed Volume, pp. 2903-2923  (now Volume XIII}

ALL OF WHICH IS PESPECTFULLY SUBMITTED.
Dated at Ottawa this 12th day of May, 1995.

WHapyhut:

Mary Eberts !

a “
Wady Matheoen
Wendy Matheson




