The #NotwithstandingClause: Section 33 Trends in 2(

By: Jasmit De Saffel
While section 33 (i.e. th€anatwahh€hantiengotIlhRisg tlesxa

the subject of extensive academic and | egal debat e,
|l east not in the way it was | ast October, w h esrep i #t Nhoyt
hashtag was a testament to the ast®&ontihsrhea antge nneadt uu see od
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33 on the public radar in a way it has not been in
cussion about how t h@h ardassseed fciotnss tiin uwiitomadurdemocr ac
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Message from the Executive Director

was with great pleasure and the support of the

tion in October 2018. It is hard to believe that t
ing to crefakiend Oeretre as part of the University o
at what we have accomplished, it is hard to belie
Over this time, there have &eemnsstiinty utcihcmamagle sl a rnod
changes in government and new appointments to the

ers in constitutional ' itigation has also changed
with tighter controls on how they can contribute.

cases that the Centre has chosen in order to make
|l ege of working with some of the best | awyers in t
Residence, faculty members at this | aw school and

The work of these experts were highlighted in two

da. I n Frank v Canada, a challemgsitdent hei di 2enégr
judgment positively referenced the arguments we ma
Macklin and alumnus Louis Century. Louis appeared
ago, ably presenting our argument on the interpret
Bird, that did not necessarily go as we had hoped,
drafted by our team of <clinic students and present
dence, Breese Davies, that jJudicial review at the
term offender to challenge the conditions of hi s

these decisions can be found in blog posts created
De Saffel
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generous donation by David : ren
endowment that funds our act on
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#NotwithstandingClause (continued from page 1)
. OQutside of Quebec, section
Section QGRBaratfeeatdrse as f ol | W5 e ¢ ctively by Saskatchewan
33 (1) Parliament or thewloégi< slleagt'uﬁleato'foré ?9399’?&@*‘“’
may expressly declare in n0 Aecctf[’loqa L@ﬁwpin?gmenhte_ogrovern
. atholic students gojing, to
of the | egislature, as thgseass ey P -33hathckhsg nAcdpo
or a provision thereof Shmdrlrioa()@é)atod@etfnioﬁéNiFnaﬁ}qi%_(b-e o1
ing a provision included bhe&tweehi an ntanorarscechi wosmah .
to 15 of this Charter; ruIing that gave the federa
ion to determine marriage
(2) An Act or a prOV|S|onng aRt Agty igm raegsaplenctlrpfzoo
which a declaration made tuingderoft hmar eeagiedn Yiuk oinn i nt |
effect shall have such opstratimg &aé&att pwowlids ihoarwse o f
but for the provision of nNantiisngchmemeer s ePér rtehge tloa nich
the declaration ed not wit hsQhaanr@teegrgalt ihtey pr o
This |l egislation was never
uses, section 33 has not b
Section 33 allows Parliantchnatrdt@atlt egtsbaturnesl1®®2.0ver
ride some of the rights &aedablftealtoanme mgtusar amd ieedt @ n a
t h@harkkyrincluding an exprédasngeecilnaraheée oscafr ciet suse ¢
use in the statute or prolva ss @ nma dleh et hruisgftas . i ncl ude
are the fundament al rights under sectlon 2, t he | egaé
rights in sections 7 to 14 ~=" "t st ht s U
section CBarrQeghhetrs, includir“a safety valve, whi c
and mobility rights, cannot b q , ial ectio
313 Seldt inmrnt abl e excepti on e useda except in n@ontroversia
the interpretation that sec circumstancegvoke
in a manner i nconsi st &nmteew
and democradtic society.
A Tool i n t Meo®rd®m ed iUsle
Hi story The beginning of t&h es eFcotrido ng

saga was the announcement i

The notwithstanding clauseorvf?‘ﬁ‘st@IﬁMIL? dHchl woulhd. be
promise to convince the %es{M8MRenS ovﬁ ck '?op%"q
on t Chtalme drt was meant to“%ﬁg'@'a@% SHQ ﬁs n
t hatCheratceul d act as centh Irlwzalynm%ha siBgnt t ed d”“’
allow the courts to over(? &l Nge Cctl Ca'tl \jVIe|m|entbﬂg f |
who was Justice Minister?@af qrhaeSt p‘?" rﬁegtre,azlwéotrrlgaolT
explained s@mctsiadrety3 vad v&2SwRASK s Ayl
|l i kely ever to beounsedvexrséent 'chrﬂon
N £
cumst ances "
The clause has been most
Bet ween 1982 and 1985 i
pl ate |l anguage in every
al Assembl vy, i n pOCh atdipead
ation. The National Assembly also adopted an A c
Respecting the Conswhitah g
tively applied section 3 e
in Quebec. This strategyf
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e
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u
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ore sparingly, most not i
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https://www.canlii.org/en/ca/scc/doc/1988/1988canlii19/1988canlii19.html?searchUrlHash=AAAAAQANZm9yZCB2IHF1ZWJlYwAAAAAB&resultIndex=1

The decision was also admon
On September 10 Superiort oCoRimregmilkustFiooced BawarAdt or ne
Bel obaba st rAcdks duormcno ntshtei t8wWt iCGoannaald iiann al aw professor s.
scathing jCGidagenoefntTor ont o fetveald@memn Ond agdeont ed mo v e
(Attorney) .Gehestalce Bel obama whehdt dmdhitegtchceldamger ous
|l egi sfsatbisomant i alowiyt h nt lee fteltreetd dsotnr i kes at the heart of
of expression of both theyMNoniabil yala camdiedeetnds waarsd &
voters by <changing tehecéeppbomer ami nimapermi dean Chretie
He found that no rationalgppr éeéamiderbeRny pRomanew &nd fbe
urgency expressed &byactth e mggamvesdradmeray McMurtry, three
scribing th® gowpkanmeinotnsobn Cthhirirrsd efmaeayt ec onde mn &d atche
agCric&et s. tions, called on his caucus
so far as fitios tsoaryy twhialtl judg
Mere hours | ater, Pr emi ers iFloedmb edreec rwaesd sSlaumsd | cemnBeen da
bala deci si on and announcddBtdhan n diren cweonuel ndt ,b el aregel vy f
calling the |l egisl|l Beut er tobhroictailcnifjznecdd etc mdot &'t a rvii assm al -
GovernmentwiAdt t he notwithotwaemddi ng cl ause in-
cluded. This would have been the first use of the no
withstanding cl@usepont &Omt at
that Premier Ford was only a “a t hi n-buyoutbursib utghrte at
because the election in quest . . . . The
notwithstanding clause coul d W'thn0|eg't'matebaCk'ngorsed t o
abrogate a decision finding def ense” ering wi
provincial or feder al el ecti onal , é
those rights are protected by section 383 o1 t1ne Chart
to which the <c¢clause dods Anoweekhpphyer Preeni &nt &nira Co
threat to overriGeddauiss$i otei cBe tdBéladdbaach as i on, hBoel tdtienrg Lt
an outpouring of concern cfalomGoavceardiesre cie n A ¢ tetgwatl i qmal-.
fessionals and the generads parbltilce pdanedaswewheatJ ulsetd ct
#NotwithstandingClause trendioc@pief justice of t he Cc
and justices Robert Sharpe
This visceral reaction chebkd firtlbpamtst mot fundamentalbl!l i
guestions PRy eandmmerFtosy dr ai senpealonyg thection to proce
protecChamtiegtht s from | egiosulsatriuviei ndge ctihsatonisnval i dat es
This sentiment wasiF iexptr eBheHd L & gdo JFhhaet Coair t of Appeal
against Ford: Rally t o Sveavse n@uwr upPpermaoc rtahcey caomud t s t
Ri gdrtasl | y out side TorontosCimpy yHdifoln fdbwew nijay sdé B éemi ne
- i |l egi s&l acboastitutionality, t
was held to have erred in |
ing to section Merimmonst edu
pand the readAh af psaa.nel2 ( ).g:
the Asper Centre a few days
sion, U of T Law Professor
ed tihaterrupting an electio
propriate and completely in
democratic and el ector al f a
case that the provincial g o
do &0
The Ford government , ther ef
make good on their threat t
were able to withdraw Bill
proceed to second reading |
enforcewahe @&@bection by usi
standing cl ause. Premier Fo
willingness to use section
it as a tool i oo OV .@mr @V ipnrc
pared to use s. 3 @h ea gsdiitnd .ii sn
the people who wildl deci de
ests for thié great province
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https://www.canlii.org/en/on/onsc/doc/2018/2018onsc5151/2018onsc5151.html?resultIndex=1
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Francois Legault: Democ

Rights?

Later in the fall Qume .

(CA@pn a major it yprionviQu

tion. Fran&oib@glemgael tpe

paigned on an oppositio

symbol s, i ncluding t he ,

and others with st dathd sc

gi ous symbol ban i s p ¢

ai med at safegwar difr agc

identity. The day aft

Legault wasdiver mbout hi

use the notwithstanding g -

islative objective, sut sa

the notwithstanding cl

want, the vast dnajority

In a CBC Radio interviewpaohstoift uCGtaincandalanl avd eqd h alya re

Benjamin Berger expressedndereeogeby adhneartrs witbven a

Lega@ulptroposed use of sectsitaamdd gt lcdmuwiet.h Pr e m-

ier &orWhile he se@stPreamienedord

use of section 33uds oattbhuirrms!t i o bt

no | egitimate Dbacking or d ands

Legasulptot enti al use as much “The apocal ypticHel am

characteri@epr dpgsaad tuse of . . : .

override the freedom of re| rights being in peril are not givingthe; ¢ 5

geted +dweésviasvulnerable-gro Charteenough credit.”

depth publ i @& dhaihsocuoguhrtsfeul litnt

i n a substoMhtaitali si svouUaE.i some —wwcwu- ———

according to Professor Berger, i's that it reflects

view of democracy decouplSeedctfirooom3iBi glst ot TAnsi miserae

thin concept of democr acygomatiintl wt i coonn ¢ ewWhreend uwietdh cor

maj oritarian wil!/l. He di fefveirdeemtciea taensd tlheigd tfi mamet e g

spective that democracy ipsara codl loeucrt icvarnsyt iotfutproancatli |

resulting from an understrmntdi ngf @aff | ielvlee yand a$ ftrhee,

equal and dignified. |t ibse | d reivteisc ailt tlbpaskea&pbémnt eni nd

Quebec has a unique cul tuamd fhreeadaammgse, tthmd ndt vaiitntss tt

protect within our federianlst symeat. t cdHoaMelveew ,t hti lse di

mai ntenance of this coll eéctiomnme tiheerdtaicty t hantd thiirst sl

should not come at the codsits coofuruwsred earbnoiunti nwgh atth ei si nbdei s-

vi dual rights guaranteedadweraslalri Eanaditarck by the I

Charter This delicate balancing mec
fact that Canada is multina

Looking ahead varying concerns and needs.

Section 33 has received more attention in the | ast s

mont hs than it has in a long time and what t hat

means precisely is stildl uncl ear . What we do know i ¢

t hat t wo provincial |l eaders have made it clear t hat

they are willing and able to use section 33 to pust

through their Iegislatlve agenda. While this is wunpr

edented, | do not believe the apocalyptic laments

about our rights bei €garnemper.il are_ givin t he _

enough credit. The Chartelrasmdy obel §S apfefldd gf[éwcagrbdc'-da

ades old, but it -Chaansa dwiache’guspd-d ¢/, oganfOoront o Fa&ulAsy

port. In its short lifespB@l Cenhae WeckmStudyi stege
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By: Josh Foster tion to itismntreolvenas, ahhe Ac
prepared policy briefs for
On October 17t h, BOlEfotbetCQH‘F“\hé|¥§ietsr¥ hosted panel di
ultyawfopened its doors i nStciet]letpiroanaignicgopruterpieb uptageyd gt o
Asper Centre for Glbmntsht i Amfihbdmdi Rights
sarlya borrowsubomseéehedsowseph Ar -
vayiCarter v Canada ) Ather hepeBemgmal i on &f dtelde cAaspem
Centr el Atnmi ver sarfmyomeaad oas adovoaacy, educati on, and r e
Si@n hosted a discussion between
Ar vawerts, a former Asper
Foundéd oughentereous dwnattabhi bfgResrdence, has acted a
alumnus Davi doOAtsipe rAgddmM Cdhinteemagnardd |l evels of cou
marshalled students, faculltSyTrafhdVvemembePsFaks pged pighe
t owaadlvancing Canadian co®étiftinroBnSe&nt| alyangaupgge of
access to constitutional ﬁih@h@%a%q'n‘/&%s SQe'b_QeQn beltrhe& ofpd!
This kasomfforded theheAs);p)g)Eréérgtar'eEducat'on and Act |
tunity to monterpkeeconsti t8Pilon&kRB8appEen| sitigation c
twenty of which have beeNOmME®fA$BOCtitad i & pp &mamyadal
Couffhese appeals have incliufe8Skiutut ndiRelysldieigea tfoorr
cases Casway v Her Majest§eniye, Qidenr,ec@@gni z&df ase nc
al ,Pri me Mi ni ster of cd&Padesd i tatioppl Iiyfobgadedst h
OmaKhadittorney General of °9anAti¥ay OodwdtdyywnBarristers
Eastside Sex \Wagrakwisdl ¢nc e e8benesgactyorates of law fro
and the UniTogeshey, ofAr

and SKésgl baCanaaadyv .IBre dd ddiid-Y

From L to R, Dean Ed | acobucci, Cheryl Milne, Joseph Arvay (sit

(photo by D. Chang)
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https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?resultIndex=1
https://www.canlii.org/en/ca/scc-l/doc/2009/2009canlii8410/2009canlii8410.html?resultIndex=1
https://www.canlii.org/en/ca/scc-l/doc/2009/2009canlii8410/2009canlii8410.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2010/2010scc3/2010scc3.html?searchUrlHash=AAAAAQAKb21hciBraGFkcgAAAAAB&resultIndex=5
https://www.canlii.org/en/ca/scc/doc/2010/2010scc3/2010scc3.html?searchUrlHash=AAAAAQAKb21hciBraGFkcgAAAAAB&resultIndex=5
https://www.canlii.org/en/ca/scc/doc/2012/2012scc45/2012scc45.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2012/2012scc45/2012scc45.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2013/2013scc72/2013scc72.html?resultIndex=1

I nt e playamiregral role to con-
stitutional litigation.ensuring that all
interests/perspectives relevant to
ani ssue are fairly

Constitutional panel with former SCC Justice Thomas Cromwel | moder
with Joseph Arvay and Maphgt &by tB. aGhpragel i st s.

Eberts have appeared bef ooebnther vewmperresme -pe@siht iwerireed weol
more than fifty cBaotshi wet eéFoomma tbeoa php eEablesri.tnd e a npdt ra&/mr \&@any ,i n
Of ficers of the Orfdenr tolie iCrame@rak d nc ?2rOslt8i t ut iemmsallr i Inigt it d

interests/ perspectiiswaise raglee\

The discussion beArmeayn, EheELELtaMt ed. Unfortundt ecloyn-
edby former Supreme Court bfnegAadahisfulst itcoewarpnd m-mi ni mi

t
h

enous rights. Notwithstanding the progress made ,
t hrough ceD$dsqamL'uVlkIeWritishtocénleLFr%—Compet'n
biandsi léhidati on v Bri,t itshhe Closl-umbi a

demands.

as Cromwel | ,wifedoem ugteagioens e viagifnt er v®nemake oral submissi
to public interest |itigat€fofn CafCiyyeddee WNSIRIGItyCENKT §h
her e qguenntervenerhe Supreme Cour
|l peen i mpacted by these temp
FirBbherts and Ar vay ®mareeadr -t hei r Vi ews
| Charjteri sprudence as wel FOdEt R.neangde yRq ofpanstmost sul
oft he. 1&6¢uality Byanawtea Vad¥ exRhessed thdiafvivimewsnvo
that the Sudpriemtee rCpruattat i ofRe@lfS sand swhet hers they are
been inconsistent. HowevefSt ploitthh gpfteaoins. t hoa§ MmMegypub
agreed that it has now | §PBBi PNz &d Prmr ghgosot ghnagsiiyso b v
Eberwosul d wel come greater ljeldi€citad a&hbhsPHeYatpomracti
for the nie@amalngpodtecti on Vi Pu L1 g rpdfri trespective
of tmeithlmhwn the equality ghidtrlanERerts and Arvay sugge:
as excellent environments t
Second, Eberts and Arvay \gllegr?% Caiosrr:kse:d'hétgogwbgtxgrﬁ?rltéi%g't;t'ﬁg f;ﬂ'[’c
views on the devel opment mfit btoor||Ogr|0na|50nloawI iatige{tidjo'nq'
g

per C®ntietinguished speakKerSdElbiey tesedandy Al Viawe reex pl or e
is more to be done. For iSPftkam@ancedepfsspBaghakt egst
that s. Cooinsdfi ttuheé dimmsAdte,enda@@aArvay, the law on advanc
fari,nterpreted t oo narrovfllaf.,t oryér eoRitdeur e ga& @\yarnecceedi ve
eregamudt be had ftore tehnee rrgh Med toifl 8 ntiede Ide sshteart ening 3
di genous nations i ndFGama diyViad ®If xliekiatlij ey, of Mrees el o,
perspective fof todngehousbar tfiggrangdrsantAmg an advancec
vagrticul aitfefdi a¢thlet task ofhi Qdleiklieqggr eeahangirgljpevul ner
Canadian courts while | imiMGVnlgnd hPe@frlogYom for those sam
courts to make pronouncements on I ndigenous | aw.

I n summary, t hde 1ABstpheirv eOesnatrrye
Third, Cromwel | asked Eber_btrsata!nocﬂ AMraySg ya Nt o° NPl & 9t Rdidy
opinions on nttlee Vreonlegososft | tiuR g ohB ¢ AP gma nQeantter,e t he que
gati on Having acted ast Octgsg h §&medf gque sitysnewer e ori
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https://www.canlii.org/en/ca/scc/doc/1997/1997canlii302/1997canlii302.html?autocompleteStr=delga&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/1997/1997canlii302/1997canlii302.html?autocompleteStr=delga&autocompletePos=1
https://www.canlii.org/en/ca/scc/doc/2014/2014scc44/2014scc44.html?resultIndex=1

cailssu@asconsti aotdi anaksbatwnoalc oenxspteirtiueenc e

u nedxepre rti heen cteu:
tionalAtritgthe sDirecti on of v@hertyels Miulcrhe asarMarwi tEtber t s

the support of its Program Coordinator,
as welUTL&w faculty amnlle sMshd ekt Se.ct paper
pe€Centr enaldaes significant S§Jb|d|e§héd1 iarfl vam
constitutional rights, r epSreednieC NCo @ @ A |
Canadarthhe, Aspe® Ceumbdleement i n

adyv

constitutional
provisd ed evm tt 3n e opportunltyl_aW ahdy

[P
vocacy 'Jnos | ait:ov %orr%
n

n
a

Tal Schreier

s from this
CuUp&oming de.
i ReGu

By Amanda Nash Ontario case. Kerr and the o
mer and KedMoy fdannah scussed
On March 2nd, 2018 the DaPPAtASFEErOCehPFbUd BRI @pRdimee
stitutional Rights convenlkdl ahe@dhthePensPeohi Wwysplijne t
I nterest Litigation. |1 wadhapfasesds mrtdeinde sahy eorpPap 0 rotfu
panels, and what follows |89 a%ws&vefva@&mi nifs tprragtniivnee nste
themes that threaded throlulfmacitpse ids @St O ﬁbfl?@d)bnma
recent achievement s, chall enges, and best practices
in public interest litigaBGensitiThiet y atng et tod exppearkiea rsc
fered a unique I ens throwgehalwheéechyroopsxamdneéndihei du
state of Canadi an publicthnbegbasut Itihte gadnfoer eanncde . t I
proper role of those seekghgMbaki adundndessh8heudbncspord
terest. practici-ngformadcdal aw. They ¢
yers have a professional re
Diverse Voices and Lived EXJ&@Meshgegnd interests, and
cause |mpa|rments i n memory
The conGefemse panel dISCLﬁ%%%Sé'I ers s?/éésqu[lt ttoh b uil
British Columbia and Ontari.o at h 9 %%
. . ) i:Nng he %’f #(’th §H g?rﬂ) e
to the constitutionality Oflacl refge ¢ I, MiS €5, tesélj‘
confinement in Canada. Si tlt.i®nd Sd&n t°h%" paah I, L% 's%
Kerr, Assistant @rLodve,ssa)rrgyLaeard'%}lﬁeren
the i mportance of hearing from the, often marginal -
i zed, groups that are act MBINYy Oafffterbecesdp%%/k‘?rh% retepga
She noted that in the casd NMtiegriegdt eld tiind agid opy 4 h&s pEoO
Civil Liberties Associati dm € nM OtNhdeS JWeh nS Seokwalr i 'S &N &
ety, the experiences of those subjected to prolonged Refl ecting upPeSn vt hOen tealr s eoe o P S
segregation were hlghllghtdé':‘o‘slf IM@ Ng o Mtardg Pteens e viod .unt a

mar ked that such voices WélrnederfM?t@h‘be@ly Hpakihehabpaet or
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https://www.canlii.org/en/on/onca/doc/2014/2014onca900/2014onca900.html?autocompleteStr=PS%20v%20Ontario&autocompletePos=1

the considerations publicdiimaetrieyst afwfoe &kt mubém.al wayes:
bear in mind when advocaticmgceonfthdéisnpeabésics emfgape!
sons with ment al health disabiglaitt ioas. She reviewed hi
experience acting for the Ment al Heal th Legal Commi t -
tee in their intervention ginnyatghe gP S auspel jbce faourdei etnhcee C
sent and Capacity Board §tﬁ9papteqotrlgaptubl|t, cl Sj ntthe®r elsG
of interveners to ensure tyhhgtsyadjydijgattqrosh &g odWar e
the consequences of their jdhecelirseisdn SeotOgnamitt heed t W odalgf e tCsO, M-
munities. Whether they arf ynpgrpigy its0 at het rlalttel g%ya t J odg
have experienced the disphgpglatltqag@tqze\,@pgg ogoé,h§|
| aw, public interest wor K neafsl yhea|lp\/\gaytshénggtygstﬁulem
able groups. As sever al SP%?k%&ﬁe?‘f959ﬂdeh&e,'SathCtUH“(
bent wupon the [ egal profesgsigqn ctoomea lyWatyps é)cﬁvdrbld‘lcﬂyfu D iC
how intersecting factors ccebrhfqlheépn%ntth%a%@gertlh%ch)speq]f‘
the CllentS and groupS W e SSCeOrrVeed. the rea'ity that Sut
require | egislative and pol
Mul ti modal Advocacy tablishment of independent
sions relating to administr;
The value of engaging wittho alfifteicdtagtd 0dlg mhPu ki t i RUD IjisC
not confined only to testr@é]é1é§e§rpluﬁ’ﬂétcv@r?'tulc@ﬁ'olﬁ‘ut
tends outside of the cour terfdPm.t S‘Josh ~Paterson, Execu-
tive Director of the BC&LA, - S N O ¢
ongoing efforts to work with “It is Incumbent upan th
caseCarfter v, GameadBCCLA empl alwaysbemmdfulofhowmtersectlngfac-
strategy to hear from affect t he
convey their stories to Spretorsshapetheexperlencesofthechentsf'.-}naier_
standing, whilst also garner.i groups we serve.’
Not only does engaging o mmu i ies _involve
hearing from specific |ndt[ﬁ% %% % un[n{ietFVceé‘r$r§Iso |
mand t hat public interest wor k invol_ve media work to
foster support from the brldadtehre %%'I'i%@rﬁnﬁ@”[bvég‘ﬁﬂé
shared the meanlngfulnessgaorf'ZJﬁ H1oinss Qg edrtasi wlaghat
First Nations Child and FdAdiel edagrlilnty sfocfangdivamapyt
dacase, which conceremegjrctmﬁel@r%fvélrnYneh?en to i1 ntervene
derfunding of services foBVEirkhem&tahbdsmamy | Raremnierr
case spufr eam teh edWiatmpeasisyn, @ twth§ Mt to do so. As counse
first started as a public ofduChatiisotnl @8 iGhagrtijtviee s p(uGCG
into its own social movememnd Tenxep eral ”aclegnOfcutllﬂ‘?v 6P8H
public support, lead the ﬁég‘m?hgé)ftg | edhenp
allowed First Nations chi SHPERME O %Wﬁbndnk%'ea|h|eYarqj%@
enabling them to engage iaPPtlHeam |tt5|’§ia'trFQ)|nUdt'hna9t Wb al
: -y = groups. I the pa
ed status, the incident pr o
about the role that interverl
Bussey noted that i ntervene
to assist the court and al |l
justice, but @l eommbda seifsf i a@n
pl aces demands on intervene
their ef fectiveness. For i n
restricts each -piangtee rfvaecteurm te
mi nutes of or al argument . I
vented from introducing new
appeal, and yet are require
spective that is different
interveners. Despite challe
mon in Charter l'itigation,
l evel Kat hryn Chan&Gameéskdaw
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https://www.canlii.org/en/ca/scc/doc/2015/2015scc5/2015scc5.html?resultIndex=1
https://www.canlii.org/en/ca/chrt/doc/2016/2016chrt2/2016chrt2.html?resultIndex=1
https://www.canlii.org/en/ca/chrt/doc/2016/2016chrt2/2016chrt2.html?resultIndex=1
https://www.canlii.org/en/ca/scc/doc/2018/2018scc32/2018scc32.html?resultIndex=4

revealed the significant @Xtoarcthes o t whiacdhv ocarciyo u sMainryt
veners are involved in casfeesl toft lhreetl i gpubluisc freedomst Tk
preval ence and degree of iditfefreraetr! ynvol ®@améaidlureaiit soe
qguestions of how intervenepgar ecdant obetshhe elhrngiatgeed i St altietsi;g
tion dination amongst stakehol de
Wayne van der Meide presd&d&nt
Tensions arise between ourleddsiC@Aset Fragapms rWhi Ggh gcja
verse and robust set of idtdridfttdd®Nparn i@yt araingg @l thhg
to prevent redundancies wmMugt oR@r¢eRYIPYIAY- constituen-
cies and interests of intervening parties. Dan Sheppa
examined the many nuanceslofthetpurveni hgofi ndycrnaasneisc a
raising constitutional i sgwmdsd,onconekedrcyg ohatvhaadth ewoS
preme &oattitude towards itmnbobear weamercsompdembaéenexperim
broad but not deep. Whi |l e cianctye rmedelrs. hRefel éehd tsitmms cah
been embraced, Sheppar d sulgigteisgtast itohnats utghgeens®iu ptgheamtie r tkh es
Court welcomes intervenersmamy ychal Il emgled hebut deelcli saro
the appearance of |l egitimaefyf ectatheradhwanaeywgagi ng wi:
interveners in a more substantive way. Since interver
tion remains a more econorr]qnqaa,{dawai\yasfaorzoplu8lel[p d rNat geur a€t s
groups to be involved in atlon, it falls to wus
sider whether our current plr can be |mproved.
Despite various hurdles, AdVQC@thrfsorcthe Elllmlrlatlpnmai
an essenti al part of advan h
tice system. As Jozxl |l e sﬁtf(Admmﬁtfdtk\,éAsegE%gatMSke
not ed, afpubhet bDhterest Iaw is that i unr ea -
sonabldendioni dual members oBY: aIJrOeSahdyFOVSLFIerferable
soci al groups [to] bear the burden of privately | itioc
br omased systemidoddscHalwyeermrgeishtet @ 7’ the Asper Centr
Public Interest Law Centrteheoiel iLraig rhq 'A)ind ofvaafd MoBhst !
(PILC), Sala and Fenske d"r\%@'u@'s%tdrat Vi se@d edirgdipml i
Stadler v .StPIBoniifratceer vene® R &l &thied Nc cse,lnrnates from
which the Manitoba Cour't otf'CA'b{)eQPtﬁnﬁbali/héltt theed sgr, o
i n@e social benefits tribuhatl theei ry OWH{ L§I’alf§dIYCtolr0nthta
hea&rharitsesues. While intervlRadyoak %@@ %1 codmmeopce evi
means of effecting change bgalitn o&fnfiecgt st haen uldllnélltaerck/
the nature and scope of thieSihatkireet selht egrdi & n shphaevas
discussed the need to str@dfmbt hen.t hMOrienowWee v, e metnst dd fs |
interveners without IosinggrtOHJePSm@@ﬁ; rp%foullgrhetsstooflltgl*ﬂ
contributions. rel at ed t o t Corre$(®$@h|
empl oy of administrative se
- prisingl &, uGanada admini str
Looking Ahead has become constltutlonally
] availabl e soci al science e
Al 't hough public interest lgittagindgdatrigosn CGan jke pard ey Gir
endeavour and there are nq@?@@éjr%m@@qten%%ssplll to be
won, overall the conference struck an Optimistic ton
Positive achievement s, suthmeCaosgnlan,tnl—?etqqcbl slel &ro¥n sG q i fyit r
ment cases, demonstrate them¥bRrhUEi QF | PUblpied t | BE € ragsst,
l'itigation. But, rather thajnyii|dlpinge N eOsU A sSsUoCchi €ait S Gosvi
speakers deliberated on hg\é{dpuggigf|;§1(g,@“r,¢,s§trldtt|vgeat§
might be developed to bet{eti d€dhgyratitccn 9Pfa! She Bash
Al exander presented his wWOdKogciWhli G S/Url—Veerye(l@i&:JLt@l)a%xd
practical realities of caugSqg tliaWy edoIMOmbifal Ncdiiyjg |_habte
empl oy -haoaittéed approach tQA@TtTo‘?%Te'v( eBANEAS . Ont ar i o
but noted that various ad¢E@egac¢y and' ahedBesSthaMecdhgm
own advantages and d?srap/vrbeaschr;stv%ﬁ)}eXﬁ@djOgrrEbaiOmﬁeand C
tion tied in wstthi dnle caméled NG EHEORARYIMI ni strative seg
Gabriel Latner spok aboutj shojwy, Gagratd i ayng ePplabsktini & ul i todnfarl
est groups may be abl e t ogrl e@d ur tf rPem ef M Thied OO es
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https://www.canlii.org/en/mb/mbca/doc/2017/2017mbca108/2017mbca108.html?autocompleteStr=Stadler%20v%20St%20Boniface&autocompletePos=1
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https://www.canlii.org/en/on/onsc/doc/2017/2017onsc7491/2017onsc7491.html?resultIndex=1
https://www.canlii.org/en/bc/bcsc/doc/2018/2018bcsc62/2018bcsc62.html?resultIndex=1
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unconstitutional based oohneals . e x7t eirmfad i meememt but , it
rights to |iberty and secuwrairtey pafoftebsi pamasofiromn mBEC
the British Columbia Sup3r3etmeo .o uT 8 3hed odddgulaiacat@ b &#te 8 a i
and 37 C&fRAtrree unconstituti omialhimwiangs ttroucstsu.r edd i nter ve
and 16Hdnitefrri ngement s. Ont oappeeavile thheemacbel | or have
province, the government bhatsiadeg uefd, a asmiomgl eo tvhiesri t f
t hings, that the case i s sprnpfleys soinoen aolf.-8 @Bradderddndi ,nn Bt F iaitr
of an otherwise constituticoamasl loyn ctohmplliemgt st at ut 0 me
gi me segregated within a structu
Bil-83 Cdoes little to prevent
“Canada’s use of adinlie iperrsaotnisveé€i ncluding | ndi
segregation has become with ment al il l ness) within
constitutionally sSlunsPpeddicy Brief submitted to
on Public Safety and Naveml
2018, the Asper Centre has
Whil e the Department OCRANtsito tael died £ uBeBe dwiitdhfenaBdiel Ir e o n
each of the previously mefndri onleei rcarsesqgl uRadolni.aammimee ¢
sought t o CCRefnod etnhseur e it s tdomsst, i taumonogn adt her things,
ty. It is on this front t hiammetdhieatAes paecrt i @enn ttroe ehlaismibneae
active advédean eActBitld Amendegheg€@€bipbpacin all but the
tions and Condi tanodn aAltheR e It etalhseet CAARIAL e amended t o ensur e
Early PamatkedcPaw |fiiament rjaucsdntf yatt-he wuse of admini st
t empt t o red i ad miCminsaatdraat i v enp asretgiraetmatleonhwiidm binding
regi me. The Bill projgayedp4®ohomopsese &EoCRMtelPdd metnhdeed t o
sumptive release for off entdheer susien oafd naidnmisntirsattriavtei vsee gsr
gati on, i mpl ement independdntB8@xpesrab resi dwsradvi Rba
respect to offenders in a€mimmiossr attihee Aspgredcatnitare e
ceeding 21 days, and aut hotrurziet yt hteo hlrraada ddn CiStCs afi b mi
revi ew, to ordé&r stelparegan i bmmbthke cdasi gnated Senate Co
tinued or ended. For the Asper Centre, these proposed
amendments did not go far Wkinloaagh he o A& @ faedgvu@aeradt ytehieni t
constitutional rights of beeat peri Specalf i ctal the oheo
sumptive rt¢lieeasaditdi meot acCCR® widimi nistermnave segrega
tional standards or t he ptrieomédi ings elofcitad psocsiseinbcley @
dence, the amendments did omfotCguadant ee tihremaftuetsuraec.- T
cess to |l egal counsel , and eteltkes deecaivsei otho tion tceornt @ meu ei I
i nmét segregation remaibmnedicepagsbg sectedrod aat t he Su(@ESiCOne
recommendati on. These def iacnide nntaiye sd ow esroeCiChii agBI0eC LgAaS ed eol
in a Policy Brief preparetdhby Ashed AEeBRSs T £teanae it rc
submitted to the Senate i npoXx01ld7.a nelintdimEadifes yido $thheeniAs P i
CenBrefforts in preparing trheeciormmeafdian é meirst f owir | Bi slup@o
56 proved fruitless as the Bill did not move be-
yond its first reading g T 3
More recently, Par |l i ameé
83An Act to Amend the
tional Rel ease ActBramad

C83 purpfomps$ ement a ne

Notwithstanding its -88
shares many of &i tsshoprn
and is unli kelhyrdarrut it

n

of

B

of

continue &Gncomfmartement

Commi ssioner after 30
has B33 leld minated the

11

n

terventions model t oo

these shortcomings
-3 Ccontinues to gran
a correctional facil

tervention uni-t Subj
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assist the Court i f gr antSend.t Ihemaw eA n dWiitt$he nsSturpirnegmeen t C oru
strictions on the @ehgthu@bdbmmbiimteanwelneded t hat the
time allotted for oral sumenmtsalilomsi |l wWhacbupednof bpénd
the Asper Centre may focugaitenpwasentoal csoadmearstgeSro ms
on remains an open questibarl PYnet lp®i @nt arhdadi @wuawe b eo f (
of interest to the Asper Cent(r&oninsuntihtey sSafl@t\ChaamtderC
gument . overturned a finding of s.
The seminal case interpr etwihrog weh e sroeq)peeatcefdltyhmlmrccetdeo
tion afforded ®hargt.®Rrlv2 Snliatshkhien J. ASmirtelsieepdar@an i ng t |
(Edwar d @@@®emieyR)or t he SGoiurhsi.ntho t wo stages. First, t he
l2gdiverns the quality of tchhespuniugledemtppampriateon+ e
cerned with the effect ththetdbdedipuaryy hmemdi tmagn sh aofe
on the person on whom phnaswe cmpopsecust | ook to the
cruel and unusual i's a norwaéenvehexpmpsgned, comnadil tait @r
when the puni shmemséo oexceaekitineat degarture can be cha
Sso as to outrage s@@dmadacCdmsrdpfordéeoamatcy., a s. 12 viole
suggested that -ehlkadotlilwevi agn iodher -
ations will be informative in determining whether a T h e B8CCrecent hR 1 dvi ndouidnr e
puni shment is grossly di sgBopdr@&pmrodritcke santdh & hpuesr, f eccrtu e
and wunusual whet her reasomadl eramteheatradst iexnalt sa
whet her the punishment i s trexquiorfe ds & @drodigla tdidghaed .t Sad Qv adleicd
nal purpose; and whether itthei snandatedyi vical mdssentharl
ing principles. of C€rmiemi nal Codteo obfe Ccaonmatdraa r
of €harteAccording to Martin
Fol | oSaintghs . 12 jurisprudenmdaihlaeantprcefdfoeam chaarng,- t he mar
l'y involved punishment arimpoges namhendemne emit n aotfe spEwn
tencing. For a punishment sentepratrgcefienpcgbpbednt matgy
to s. 12, it mu st ri se topdrhtei dreavted podbtlgirca ssHharr dhlgy p rt
tionate or be offensive tohataadpedeniodr hupnema ldteyeinmy
cy.RIw Il dhee SCC offer ed ntohsatt dtihsea divnapnugangeedd i ndi vi du
puni shment wi || only constnmuswibéeé pumuied hmemd whubaal he
wher e Aisbad excessive as to ohbsegesametanddidgsdodél s withi
decetharyd woul d befiadbbosrdathedi tahe function and atten:t
t ol edbayb Iseo&Tihdtsy .hi gh t hr e s hdoelcdi shiaosn roefs utlhtee dAsper Centr
in few successful s . 12 cmaayi mso ttho atshsei sguniins heneait n g rt
treat ment received by i nmasteggsr.egati on and explazddnaheo
interpretation.
Recent decisions addressing the treatment of accused
persons within admini strakxdswswhe FoestreergdbLi dD EGamdiceatae
reluctance of courts to depvaratndf aomAs$ mer sQemtdrae dCIiim
SCC 2018 Year in Review
By: Catherine Ma al territories. The | mperi al
obligation to desi gsnavtiel |tahgee
2018 saw the Supreme Cour tsuafr oQlannda dniag rleal nedass ea ss oaner e s e
significant decisions thatti omgncdeireneChk owbhodi gdi nat 1 edvr
t heharter of Ri g ht sa nadn de vFerne efdeodmesr -
ali sm. This article outliidbde &péeewfiod Clhai de veErl iolpumreal
in these areas. by a First Nation against t
mi ni stration of l and and ot |
Wil liams Lake I ndian B8uogdrem€alcCadat wunani mously hi
Claims Tribunal, the approp
At issue before the CourtWpp frRRASOPpabbenassthé&hival isd
of a claim to comppesatiodCuldmée!l thas the mandate anc
Tri bunfhdbr Actdbsses arising fpme_tlgélﬁéaﬂG?é,oﬁn@héespe
Crown to prevent t he Iandd@\CIISh@_nWiIllitarhsS laa kSet rionnddi a&
Band from being takhen Sippddmezetineéependent body that
Court effectively recogni 2l €tShat t he Crown wrongful/l
di splaced Williams Lake I ndian Band from its traditio
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https://www.canlii.org/en/ca/scc/doc/1987/1987canlii64/1987canlii64.html?autocompleteStr=R%20v%20Smith%20(Edward%20Dewey)%20&autocompletePos=1
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https://www.canlii.org/en/ca/scc/doc/2014/2014scc41/2014scc41.html?autocompleteStr=R%20v%20Anderson&autocompletePos=1
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https://www.canlii.org/en/on/onca/doc/2017/2017onca839/2017onca839.html?autocompleteStr=Ogiamien%20v%20Ontario%20(Community%20Safety%20and%20Correctional%20Services)%2C%20&autocompletePos=2
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultIndex=2
https://scc-csc.lexum.com/scc-csc/scc-csc/en/item/16969/index.do
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r t he maj ority, JusticesWdgeretortehhal $ epartahtaitont lod
own owes a fiduciary duwtve legisifitieen and jadiciary. Redagriazeng aoduitg to
opl es have a cognizabl ecoinmtué t e svtdsui bgdnei if n witatng h poiub € @ i
own assumed discretionartyhecolndagiodl.atlindd gpnouasspe-i n
es need not have a reseradd oow fAlobrorqgiugaisnhailn gt itthee deocih
cogni zable interest in teefaiom Idamhg.esl, t aind snuafnfdiact
di genous peoples have a ttiaomgi bJuest ipcreacKarcak gt ssaardi s u
ral connection to the Imindisng Jausdutcy tWagmaemnrs uflutr tchoe
fused to distinguish thdfempevebhly rCamprwanseaand nghtehe
own. This distinction wmebhdi bgf ulhcaososmmedat wonh I
genous perspectives on rtehredas ,f iJduwsctiiecreys Beloavni ams h i
th the Crown, ad aetéptasndadreofCr own
s responsibility for rexugthiyi emgAthdalsitaordics sienntuesdt i accre
i bunal can treat the Crownsalst aarsiiangd ef eoami t yilelwdheon
dressing coloni al gr i evraingchets otf h aAtb o mir @gisea lp rgirooru ps ot
nfederation. t hat may adversely affect t
political, but a | egal érigh
Mi ki sew Cree First NatThe dutCwntthdaconsult is not
a duty, just as the honour
is case addressed whethé@mciamdat éa@amPalr agbbediegdmmth bt
s required to consult wiiéshsetShedoMirkgts ewr ick ®er rFg i gt
tion prior to passi g ewWaylr bivie@asata®d® neyhel &BPohr am
uld i mpact the exercise of treatle/ and/ or their Abor
rights. The Supreme Court unanimously declared Just i ce arakatsanis addres
at legislative decisiondg hate dnectl asriaptjoecyt it &l ijeufdi ¢ s
ew This conclusion wou¢dUshavef ractoilore dandhea popreaall -i |
nge, rendering it unnecd8shfFinessr JdHBtiCO®r ROWS 00k
der the underlying questil &s: cPRNesClPalrllemgmenenawked
ty to consult when developiAguameyios kKat iJurs tt £t Briiogm
fect Aboriginal or treatycei §ht #? JRiRe atébQ@OEtBELT | | C
ated this underlying isbfaeliamenbuarecedéensthngch enet
nsensus clarify where the Crown end
and also fails to explain h
stice Karakatsanis heldrepancikhieatiegn.sl ati ve proce
es not trigger a duty to consul t. She explained th
e courts should not intervene in | egislative proce
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R v Vice Media Canadwhd nwould have recognized 't
(b) rightChamdelrhitsheA2(b) rig

this case, the Supremet €dlur t h@® p e taad 0o rgdaetrh etrh aa
ournalist provide to pmBatiicekn cWipikReutofurdbheege¥eri B
h a person who said hleteilnthgar®y tjoouad n@éid séi Cstwo
uTph.i s case refined the d‘errbtm_ea/v'orS(Olfroqua-djR!%IQQ:QNI-ZInE
applications for searfcehquiwdrer @antheWahd apewealukti @né
ers that affect the mesi@a&r ClFowartrhaen tsn @mMidmodu o dH&£-t |
ity, Justice Mol daver considered and ultimately r
ted countless proposed reforms R Bwiusdrepaméwor k.
posed reforms included removing the distinction

ween confidewonifaldemtnidaThoso wracsees , debated whether m:
ablishing a presumpti omhatrigeets anfpriodge t@anratnedfriadoerr t 4
| d Hhtahviel lai eiogn ejfofuercntal i smaj andt yvedustice Martin he
tricting production o rhdyeprost htedo i oall y o fcfi erncduenrs,t amacnedse
re the requested materieal £ owmdurlidedlt esandd t wn wasdicInwp @h
n tion of A12 of the Charter.

charge is puni shment since

Justice Mol daver di d el i nfirncamh ea tchoenvprcd s wompt iaonnd t h ato
prior parti al publ i cati onc halrwey si ss wpucerlt sangr dgmrtuisnsd ly
production order. He acknadwlspdgoppdsthodoomadcecantheumeage
dia publishes an article,dé¢temay. hTahvee sau rdcihnairngies hceadn ic
terest in the unpublisheddmatpenipalrd;i omawev efri,n atnhciisall o
does not always hold truefeftder smettbacmnghtnhubagse cooed e
|l iberately chosen not to abtesaticenmtiafi nt mat effahdet
are especially sensitive. alhdar mivtetni dcgr efablacti @af A 0 ¢C €8S stem t
unpublished materials s®Bibfféentderf erasmnowi tphayt hteheme d u
right to privacy and resubadtknowl @gdbdgedttimdt cftharl |iimdi vei
as well . Justi ce -oMogl adnaivzeerdi dtlunret A pacirtey, mandatory vi
framework in order to facwouktdteott £ eamploiscsdtyi odni sipnr o
tice. consequences are not di spr o

vidual would not experience
More noteworthy is the cormauwsrsiemsce tlhyatJwstciuce whkael laa,
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charge. principle recognizes that pi
autonomy to develop their ¢

infringement was not sjpesttiifviceds phheders Afl jasr itshdei
ernment did not advanceo msniyd earr ghuonwe ndti ftfoerjemnd t ii fnyt e |
surcharge i f found indvcblabhabnbalt anbe OGramwtem. f
e Martin did not consiwdiemcitdale ATt earegutmentisni nhil s g
this conclusion. mu st have | eeway to manage
and address specific priorit
di ssent , Justices Clte and Rowe would have up-
d the constitutionality of mandatory victim fine
rges. The dissent felt Rteh aetr emhtielCarbld @amubehbhar gei we
i sproportionate punishment, it did not constitute
ssly disproportionate PHdaifsddemnadl agovied thurernad aky
. The surcharge furthéemedi 8§ MHotopeorR@@ddea ohhendral
right to security sinc&cHdd ef oVraSc &Pi teaVli dpdrclee ttsh.a
surcharge caused suffggriugntlay fedareir@ays ssSttarteustSe atSh a
ect @pfsfyecrhdbdrosgi cal integrékyand establish financia
and territorial statute tha
aspects of the securities t
R v Comeau ties regulator.
s case, referred by sdme sasathe pFeesenttdd tbleer fo
e, concerned the scopetobné$ree trade between Ca-
ian provinces based on the interpretation of t he
tion 12Clonef i ttuhtdi8obn/ , Aowth,iDoles t he Constitution auth
@Al : | Articles of the GrowbbedPmnatdiuemral oco dmearuat i ve
ture of any one of t he PochmemeTes shall, from and
er the Union, be admitt2eBDoés eehendoakrtchedér ahestboa
vi.mces authority of the Parliamen
over trade and commerce un
Supreme Court rejected dedheb saercqgtui modnn B dPQit t ut thii osn
vision is a free tramdye pcbyi?sdB6A t hat prohibits
riers to the passage of goods across provincial
der s. The provision prTditei Biutpy emev E€pomenhel d riomat
osing tariffs or si mi liaz e srepassaud ieasn shbeucturiitt i écses eg
p governments from enathiongtlybaws andimagdel ateigaun sat
t incidentally affect sicnhteemep rdoove sncn catl ftertadee. t Brvil
tal, healt h, and soci alatrnegulpatoivimsesanaapet gi no
ds that cross provincialenbhamrderssovereignty, t he pr
not | egally bind the provini
Court explained that ¢thel Coagitstatuonas must aibre i e
pretedfpmpwbpbirnlinhguistiandphéepoealbphhei amnawn | aws as
tori c@lhecotnetxetxti.t self is relatively ambigu-
: so it does not suppolrhte aGoyurparfturctuHearr heltder phat
n of the provision. T hdeo ehsi sntodr iocveelr sc epGdratdehrap p o «
view that provincial gowarennend sc omingr cel i hgsi sphe
ir power to impose t ar icfofng.r oRe Isiynsqgtueinsihci nrgi stkhsi sh gwi
required to support emdtnemi &l i adegraei ehf eceduon
their dependency on | ass aaomvmhed si. b |Teh emas tkeett ist. e Thhee
torical context does natnds ugegrersitt otrhiaatl pseocvu rnictiiads g
ments gave up their pomwieskd ot hraetg udroattneod s ieamhpf leeycd b d e
se those regulations might i mpact interprovincial
de. The Court added that the provision was part o
road | egislative scheme that shifts provincial al
rity over customs and | evies to the federal gover
t . Cat heriinse aMa3L JD Candi dat e
Law and was a student IBeader
Court ded that the Frdiegahossn Rirdmtcs pd teu cagmtl i vec

Do

courts int er2p0rledt the Constitution. Thi ¢
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Asper Centre Clinic Reflection:
Free Speech on University Campus Project

By: Sahil Kesar tation progress and a summal
I was an Asper Centre Clihnhcwbaudeéntcainn onheg fdalsicri &1
2018 and | was fortunate toomel abheet ot wer hews trled eRars
Speech on Campus project, dhcchomsvbhvegeraseagclhyrmagt
and drafting a re@batitrml ifckhe!|l possdoblkéther introduce
tions of the O®taricengoVverronstpleee cHEQ@®O on their progr
campus directive. This prajffdetct wd s ||f nNtemiewe i Nigt iteos sfa
the | east. First, I wiII sdpieseccuhsspo wythacepr'ompelcetmecnat
about and what dr ew me Se nd, I wi | revi ew
what our main conclu3|ons ];v'é'r% d'Trh‘??td,V%Prda'sd%QI anyyhe
the outl ook has been thus #Reve in my’'reference 0 cof
really enforce such a direc
I n August of 2018, the Onttairdam? g®e/eag mdne nwh aatn nidmpBoeedd ,ida
via a news release, that itbwabrgetdom D6 Expuierses i wmi w
ties to develop, publicallagngposehi a@edsienife®s ceée nf rgee es md
policies on their campusest.heThUnsi vdeirrse cttyi voef r@hgiuciagaod R
policies to be in place bytidamsaoy Ont aoiléd. uAmoegsbt h
things, an adequate univerpriaotyedtrieenspeamch fPpoodimcyhate
ed t o define freedom of dpesch hi $ ndi udet ipwreiGnicimmpd eepe
based on the University ofenChe caangdo aStialtietnye ntto ornegRJrllarte
ciples of Free Expression and curr SCIp
met hods to students in vioTh®§o ﬁlﬁg)%gchh%m‘fré%ﬁce@'g’@“& l{ﬁ
cy have ways pique i nter
versity is not a government :
I n addition, the Higher Edtuetatsomthiuray'iheysCa)Iuway:t oé et
tar(HiBEQCHO) s to be responsibléi ol dmanirteetisngnt lae deci si
devel opment of these free agpekiciHi poéy cvebni UaiTwhea g3 w1
wi || be required to submitCoaunrntuadf répoada det emmi pedn
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e inde Arguably yes. i es
a
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t her e
nd value Chars
notabl vy, univers'fc
codes of conduct V\}hci
nged ofnr eae dpenr soofn e>(-I

r pol i ,
t n

o
(@)

e of thei A 4
, the existe m i i ti
l'imits on how a ung:ve?i {\pacahhearc? towa? d
and student groups IooRlng to convey cer
I'n addition to Holwesehesenpollecakisompsan bbhe
rovide a definititmeijorf rferiegetdioyne onfe wenXePsrfs€ S -St u
uni versities. Decsapdeeeschofpoqasceiseshapvuet Iionokpe|dace
zed what freedom toifforxXpir®sei §8r mganenswhat th
ts and how to ltholk@nSténQF(Pﬁ‘gfhttlsonSOnce our
is quite odd thé lsﬁg §§hpepg§éécr
S it yPrafnc(H'plloeasgo'tﬁ]é > & 6ares r&lelpll ©
ed on the Amer. tahn concep of ?’?eg 5
is embedded in thei “Monstitution as the firs

5 =

el
p L&

nt. The American Constltutlon does not con-
reasonable I imit preywisi ks he ArSr eSher Gt sfee Kl ¢
his reason, thge Agmentl Ca@nNd agP P3r 0 ajxch ctaon di d at
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Challenging the Safe Third Country Agreement

Tabir Mal i k

a-yfeiarsti aw student
the area, it was b
at at the start of f} be
mber to the®& Asmmr g Cé 1
fugee Law student wo

has had the exciting
search in support of
which may transform h
able to acoesasydaunmnadsa
' itigati on c¢ h&93afeen glehsi
try Agr((eTmem)t with t he™ ™0 W ares
rently all ows border offlqoeircsk tt@ ftthren yaway amany mmedp h
who want to claim asylum ||nrl Czaonlasda abagkl\t/adépgnuwg'man
Enacted in STCG®’4equi hes tha@atii |rdefeungeeattempt«€@anadacbos
claimants arriving in Canamfda catailmandkypamt Dudfswe@dA de
seek asylum in the first sraefagiqmgundéeéporntha@ti dhmey ra@mritvt
Under | mmrgration and Ref ugteer ePrhoetre cftainginl yAdtaces gang
the U.S. is the only counghal Ite®nderVvgg Bie®de sd ghnkadt NVaotse d;
safe by Canada. The desigoethony asspwmegelthathd eCanadi
gees entering from the U.GCanaahn&ns€okined| asy!l €¢mui ©@he s
Canada wil |l have access taqjiamaeqyioV ale@’int hasylagm a¥spu
tem, with equal prOteCtlonPsa’rtlnofthtehu'gfgument in the
t he designati on viol at es I r
Charter because the U.S. do
“This raises the questiiten reffugbéet belri Caatniaotha, and
in turning back asyluseekers entering from woul d be the change that nc
the U.S., is complicite”'cr? gAd domestd cmytalgnce
guestionabl e EF'@S.T’he organ'zat_'ons_ hOpe,
Feder al Court ruling in the
Whil e public interest grousp_sl5ur‘C%uaqcteesrsfaqlgluymecnhaslIenge
thsTCAreviously in 2007, the current chall enge
involves recent changes tohﬁ.éq.Spre(—gfuCgeenetrpeolwocryklfnoglIgorv\
ng the 2016 el ection ofprl_:@roensoi aesnstlslsgr?gledt?‘rarrﬁg or¢
Wh a't began as campaign rhle?%qtle'c MyaswocrrkylsntgaIglriozuepd rr?enmb
the form of poIiéz:yre:fhtameg;eesslsr}?_[s)i)?%&n’sCounsel fo.r the thi
t ha&tTCAhall enger s argue inzcartéa?sness Pﬂg Fr)_‘?lrstkl_colfloated P
clai mant s being deported ptoorttshe}ciorr %%aﬁml%rpag/t_cworssoﬂ'ihgeirc]:
This raises the question oufI ev(\;hettohebre Ea?r?a{éja,lnirwatyurzgllr?
back asgékers entering from the U . i's com-
plicit &n mtoheiIlU.yS.questiong%Pérp'gﬂf‘illgik&é‘ ‘]IDn Caa didate
dition, many -soefe ktelmes avhypl ularﬁ‘\év turned
18 Asper Centre Outlook 2019
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Cruel and Unusual Poverty
R v Boudreault and the unconstitutionality of the victim surcharge

By: Teodora Pasca the amount of the original

What does it cost to commlftI ng c'rmiprﬁes’.Jad Where no fine

would be charged a mandator
For Al ex Boudreault, $14091ar§‘f68 hviPtERrREhNEn@Us Dby &
number of summary conviction and indictable offenc-
es, t he court ordered BoMS?&aL?I' nt]e'caantlay totthael amge
$1400 into a gover& maeind. cfr(elt \9|nct| walve or redu

o demonstrated undue hards

Boudreault, who quit highjschopde afhé& LGFPEREPHe RBG\

never benefited from steagym i mGymeg heHguseRArheedtse
his most serious crimes dgbbgg|@dper|od when he was

homel ess, unempl oyed, and trug(lgllng wi t h sub -
stance abuse. The $1400 415”cthhaergeowreerprceosuernttse’d_Aal_ex |
significant obséackbdabol BOEE P'e?u?ﬁh%har_ge proihairdres
given his financial S|tua|%y Ftheittlwgshtltﬁl_ickaesley .rheeacch'
pay within a reasonabl e tic%g,' miaintgt. he‘?‘ldl joined "him. A

carious financial backgroun
Until recently, Qrnideirnad QX4 gofsdtdh&®tion or mental or
people discharged, pleadiggm@Uuidhey ttdtalorlanfoOuunntd o%uitl
of criminal of fences fmeatel e dibintend yt G nR3¥3Me@0r al |l o\
surchhammget op of any otherpgsentemncespyithgYyolde®- and ot he
ceived. In the December B2oWwl:-8 decision of

dreaulkkt majority of the Supren

da (SCC) struck down the surcIHThe majority found t

A _ the surcharge on impoverished
Th&8oudr el®&wclitsi on i s an encour &

and marginalized offenders to be _ .
edgment of the countless peop ] ) find
themselves caught within a cy 9rossly dispropojrgel
and marginalizati on. It is also a reminder ot the | i
tions of judicial action Liey dpFdrveassiimg Jwhat mag of vB¢
mentally a socioeconomic eRhirgh@rge was cruel and unu
The Decision 12 of the Charter. Given th

waived or reduced, tBEeptoﬁg

The wvictim surcharge Waseé%é FuRshtofN&Ptn ?/glué‘t.ng t®h
u
1

Codien 1988. Offenders wer e s[ Ofy maeh%l erc{, 9 P& m
15 per cent of any fine they recelved | nt o a govern‘

ment fund that provided Taseiqtsetsatncbektsotb?cPPh‘tﬁt olf O
crime. While there was aPpr®OIMpONAh et FENtLEREC sWPUI
charge would apply, sentefdfEsfipldgesdnhheniteraskow
to waive it if offenders t80M8NHemMmoSns?9rase! YndiSPR&EP

ship to themselves or thei€d td&penfdarmthe claimant be

fr easonabl e Ooypenketi cal
Il n 2013, by'nwayeaeing),h@cfditemtders

ability for tVWiectHampeActgovePnmBhe @8881 ehhe majority
rely on hypotheticals given
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https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultIndex=2
https://www.canlii.org/en/ca/scc/doc/2018/2018scc58/2018scc58.html?resultIndex=2
https://www.canlii.org/en/ca/scc/doc/2015/2015scc15/2015scc15.html?resultIndex=1

surcharge had on the <c¢cl ai mantfso.l | Tolwes majadr ist yl 2c oinncferdi-n
ed that the surcharge ser vtehse arnariensptordfantd apeis poaedgi v

en that it 6semvdiscesi,ctamdé tal e oc cawrktnosvdaw extreme pover
edged that many Canadi ansBhwudred asalifsiicni eing rfeimaarnkcai bal | e
capacity to pay it. Howeverwbr hd mdjraruimsyt afncwersd otfh ec ¢

fects of the surcharge ont hmp ®€wamraids lmend can dni mad g ij nuaslt -i
ized offenders to be gr osscloynsdtiistpwtoipoornrali omlaitmat e wher

Potentially comprisi@gi montmobslcmo(%kaéergtc()efcftér%)é]ér

the surcharge i mposes sevevreanfiinrgdrudi aln ctohn&se artieegeacr €ds oir
on people who are alreadyl isfter uegxgpeirnige ntcesmake t aprds!| a
meet . Of fenders subject tohi én@s osnuarbclhea rolgye s d ti heatsi .wckad e n
the constant threat of i nfpari sroenlmeinnt g odrre tgcahteesdm ttaiua helofmae
inability to pay, and f i njeoroipttyi oancsk ndinved aesebxntaebnl seih amgsis o a
unrealistic solutions to tshonsewhraotbloefm.a mi snomer .

I n many cases, of fender s whokh yhmoteh entoi ashlagngcée$ voef d epbayy - o0 n
ing the surcharge in the Torebheebbwer fobureswwhs be

fectively tied to th&requi tR- vy svti,crfaaiedldneufiitnimaen ystr ugg
ing them to report beforentels anurtal coduwl arsimy ,whion tf earnc:
ing psychol ogi cal stress,spdnce kfviecogi okf ya smobntehcltyi n
themide fo@ct minal sanctlon.rhe cl aiBoandrsaaal tdi st ur bi ngl
The dissent, l ed by Ct1t® Db, waesaladft yt hfeoropmamypynpebpt e
surcharge did not rise t o Dtamd ell evlear oogfueb eliinge sgrioms s ke x t
proportionate. The obligatfirem ser ipays trmentsalr chheaalgteh i
not exorbitant in and of ahdehfousgngemwi thatdi mamy | pée g
in Canada can afford to pawywn$h00oor o$2@0 pepeocsrsi c K
tion without debilitating studHdierr sl ifvrionny demrda ¢ s iomrs . a [ d
sent acknowledged that theecsovehamge fwasn dailscporhoopl oirs-m.
tionate for the <c¢claimants clmenfeories t$h8e3 1¢ o uhretr. $HBoOWe vrea nt
their opinion, the ability to obtain repeated payme
extensions, and the fact t hat i mpri s ment i s not a

gal solution for inability to a uf ficient to

gate these consequences.

Legal and social significance

To strike down a |l aw under s
more than di spropordtasonmdre
SC@ deciBivovnMonritseepuni shm
belso excessive as to outbag Y,
anthbhorrent or inttbtbedabtée

three decisions of the SC a -
tory minimum sentences un as
Nur , in whAndh-yaar mandat or

terms for improper storage of
unconstitutional
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https://www.canlii.org/en/ca/scc/doc/2000/2000scc39/2000scc39.html?autocompleteStr=r%20v%20morr&autocompletePos=1
https://www.canlii.org/en/on/oncj/doc/2014/2014oncj360/2014oncj360.html?resultIndex=1
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r month for other expensfsom the Code since the co

e surcharges that LaroquzeOJa%'d Judge faced amount -
to five or six times theRtrtmenthimg ithmeormeder al gov
seeking to reintrodu

il e the di sanMIdm@au(tattmsoerrlél

minantly on the Ieglslatvl'vcet'smcheur'r{eChargteheresgurcharTgh

ovisionss rMaasdming for "EME hAjbRith tihe &imuliinnd .
early driven by the way WhriilneBatahter gf@ast s cendmakmsca

ate on the ground. bution to €hamiuwnilspraundence.
i mportant to recognize that
. o.f a.r|m| Iawsstemth
“The Boudreault decision i bI y
tive towar s e whose s

in its attention to the realorld circum-
stances of countless people within the b o
Canadian cri minal jUStICF %gsltegm

es represent barrlers to j u:

poverty,

h problems, an

overrepresented across all

rorinstance, it is true tslyastt etmhe Impwrtt amay ynpotmanmpimp

ople for true inability d&roe palysd hlei kseulryc htac gdaed VBiuwtt grf

ople who are i mpoveri sheidt oirs hwomell esrs How nPdr lhiaavnee n

unsel to fight for ©®hgeomfiunddonmgmdtton avdi chteianvi 1 @s now
nmeohded | egal aid does inotgecweer it.

rthermore, while fine o0pAdaworsdimagyl yBeluipnr seelstoa 94 6 revnds
s work off the surchar gemi ntdheery oafr et hneotl jan aialta bolnes itr

risdictions, and avail abwheenopddminevimagy @reo aicmpirvaectji v
light of barriers to adeedsuaraaitsad by manahil didyn
sability, or age. that they offer |little sola

st strikinglwsuggestdbaseifat Cof f fagdidh the consequ
n evade the surcharge byT hohutgehi ntihneg crleapi endatnetds e xmneend-i
ons of time wrenches pepplweriehievad bhdetheerimi nadec
reaucratic night mar e. Ofafce m&&r st hwi tchoumemgi ncour $ent |
arge payments repeatedlyfhamecovanvicteopaperworkt@nd
ke court appearances, ofitnerenunownpportred ubyn wowm- a
. With each appearanceguemaldl gi nalpilzed affespgensib
st convince judges thatcboheinudutbulsentuglhl e wtit hcd
ances justify yet anothepeeptenbi Re. Boudr eaul @&, hlogre

Martin J pufishiist ratt upal 2A8wn%F%Vhe "piment takes that t

ntinue indefinitely, operates |l ess |ike debt <coll e
d more | ikeopublic shaming.

at next ?

en the SCC struckCdaddevn ts re37 of t he

sed to suspend its declaration of invalidity, i nst
claring the section to bkeddfeadi FBaseqalLof Dn&andi deat 4
fect. The victim surchar®fe lh&a¥s t herefore been absen
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