File number: 38332

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL OF BRITISH COLUMBIA)

BETWEEN:

CONSEIL SCOLAIRE FRANCOPHONE DE LA COLOMBIE-BRITANNIQUE,
FEDERATION DES PARENTS FRANCOPHONES DE COLOMBIE-BRITANNIQUE,
ANNETTE AZAR-DIEHL, STEPHANE PERRON AND MARIE-NICOLE DUBOIS

Appellants
and

HER MAJESTY THE QUEEN IN RIGHT OF THE PROVINCE OF BRITISH
COLUMBIA, AND THE MINISTER OF EDUCATION OF BRITISH COLUMBIA

Respondents
and

ATTORNEY GENERAL OF NOVA SCOTIA,
ATTORNEY GENERAL OF NEW BRUNSWICK,
ATTORNEY GENERAL OF PRINCE EDWARD ISLAND,
ATTORNEY GENERAL OF SASKATCHEWAN,
ATTORNEY GENERAL OF ALBERTA,

ATTORNEY GENERAL OF NEWFOUNDLAND AND LABRADOR,
ATTORNEY GENERAL OF THE NORTHWEST TERRITORIES,
COMMISSIONER OF OFFICIAL LANGUAGES OF CANADA,

QUEBEC COMMUNITY GROUPS NETWORK,

DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS,
ASSOCIATION DES JURISTES D’EXPRESSION FRANCAISE DU NOUVEAU-
BRUNSWICK INC. ET L’ASSOCIATION DES ENSEIGNANTES ET ENSEIGNANTS
FRANCOPHONES DU NOUVEAU-BRUNSWICK INC.,
FEDERATION NATIONALE DES CONSEILS SCOLAIRES FRANCOPHONES,
ASSOCIATION DES PARENTS DE L’ECOLE ROSE-DES-VENTS ET ASSOCIATION
DES PARENTS DE L’ECOLE DES COLIBRIS,

CANADIAN ASSOCIATION FOR PROGRESS IN JUSTICE,

SOCIETE DE L’ACADIE DU NOUVEAU-BRUNSWICK ET LA FEDERATION DES
CONSEILS D’EDUCATION DU NOUVEAU-BRUNSWICK,
ASSEMBLY OF MANITOBA CHIEFS,

COMMISSION NATIONALE DES PARENTS FRANCOPHONES,
CONSEIL SCOLAIRE FRANCOPHONE PROVINCIAL
DE TERRE-NEUVE-ET-LABRADOR, and
CANADIAN FRANCOPHONIE RESEARCH CHAIR IN LANGUAGE RIGHTS

Interveners



FACTUM OF THE INTERVENER
DAVID ASPER CENTRE FOR CONSTITUTIONAL RIGHTS
Pursuant to Rule 42 of the Rules of the Supreme Court of Canada

Kent Roach

David Asper Centre for Constitutional Rights
University of Toronto

78 Queen’s Park Crescent

Toronto, ON MS5S 2C3

Tel: (416) 978-0092

Fax: (416) 978-8894
kent.roach@utoronto.ca

Anisha Visvanatha

Norton Rose Fulbright Canada LLP

222 Bay Street, Suite 3000, P.O. Box 53
Toronto, ON M5K 1E7

Tel: (416) 216-4836

Fax: (416) 216-3930
anisha.visvanatha@nortonrosefulbright.com

Counsel for the Intervener, David Asper
Centre for Constitutional Rights

Matthew J. Halpin

Norton Rose Fulbright Canada LLP

45 O’Connor Street, Suite 1500

Ottawa, ON K1P 1A4

Tel: (613) 780-8654

Fax: (613) 230-5459
matthew.halpin@nortonrosefulbright.com

Ottawa Agent for Counsel for the
Intervener, David Asper Centre for
Constitutional Rights



Robert W. Grant, C.R.

Mark C. Power

Francois J. Larocque

Jennifer A. Klinck

David P. Taylor

Juristes Power

401, rue Georgia Ouest, bureau 1660
Vancouver, BC V6B 5A1

Tel & Fax: (604) 260-4462

Email: smscott@juristespower.ca

Counsel for the Appellants

Karrie A. Wolfe and Eva L. Ross
Ministry of Attorney General
Legal Services Branch

1001 Douglas Street, 6th floor
Victoria, BC V8W 9J7

Tel: (250) 356-6185

Fax: (250) 356-9154

Email: karrie.wolfe@gov.bc.ca
Email: eva.l.ross@gov.bc.ca

Counsel for the Respondents

Edward A. Gores, Q.C.

Attorney General of Nova Scotia
1690 Hollis Street, 8th Floor
Halifax, Nova Scotia B3J 2L6

Tel: (902) 424-4024

Fax: (902) 424-1730

Email: edward.gores@novascotia.ca

Counsel for the Intervener, Attorney
General of Nova Scotia

Darius Bossé

Juristes Power

130, rue Albert, bureau 1103
Ottawa, Ontario K1P 5G4

Tel & Fax : (613) 706-1091
Email : dbosse@juristespower.ca

Agents for Counsel for the Appellants

Matthew Estabrooks

Gowling WLG (Canada) LLP

Barristers and Solicitors

160 Elgin Street, Suite 2600

Ottawa ON K1P 1C3

Tel: (613) 786-0211

Fax: (613) 788-3573

Email: matthew.estabrooks@gowlingwlg.com

Agents for Counsel for the Respondents

D. Lynne Watt

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Agent for Counsel for the Intervener, Attorney

General of Nova Scotia


file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/dbosse@juristespower.ca
mailto:karrie.wolfe@gov.bc.ca
mailto:eva.l.ross@gov.bc.ca
mailto:matthew.estabrooks@gowlingwlg.com
mailto:edward.gores@novascotia.ca
mailto:lynne.watt@gowlingwlg.com

Isabel Lavoie Daigle

Ministere de la Justice et Cabinet du
procureur général

675, rue King

Bureau 2018

Fredericton, NB E3B 5H1

Tel: (506) 238-1652

Email: isabel.lavoiedaigle@gnb.ca

Counsel for the Intervener, Attorney
General of New Brunswick

Ruth M. Demone

Département de la Justice et de la sécurité

publique

Services juridiques, Immeuble Shaw,
4e étage (sud)

95, rue Rochford, C.P. 2000
Charlottetown, PEI C1A 7N8

Tel: (902) 368-5486

Fax: (902) 368-4563

Email: rmdemone@gov.pe.ca

Counsel for the Intervener, Attorney
General of Prince Edward Island

Alan F. Jacobson

Attorney General for Saskatchewan
820-1874 Scarth Street

8th floor

Regina, Saskatchewan S4P 3V7

Tel: (306) 787-3680

Fax: (306) 787-9111

Email: alan.jacobson@gov.sk.ca

Counsel for the Intervener, Attorney
General of Saskatchewan

D. Lynne Watt

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Agent for Counsel for the Intervener, Attorney
General of New Brunswick

D. Lynne Watt

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Agents for Counsel for the Intervener, Attorney
General of Prince Edward Island

D. Lynne Watt

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Agent for Counsel for the Intervener, Attorney
General of Saskatchewan


mailto:isabel.lavoiedaigle@gnb.ca
mailto:lynne.watt@gowlingwlg.com
mailto:rmdemone@gov.pe.ca
mailto:lynne.watt@gowlingwlg.com
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/alan.jacobson@gov.sk.ca
mailto:lynne.watt@gowlingwlg.com

Randy Steele

Attorney General of Alberta
11th Floor, Oxford Tower
10025 - 102A Avenue
Edmonton, Alberta T5J 272
Tel: (780) 422-6619

Fax: (780) 643-0852

Email: randy.steele@gov.ab.ca

Counsel for the Intervener, Attorney
General of Alberta

Barbara Barrowman

Attorney General of Newfoundland and
Labrador

4th Floor, East Block

Confederation Bldg., P.O. Box 8700

St. John's, Newfoundland & Labrador
AlB 4J6

Tel: (709) 729-0448

Fax: (709) 729-2129

Email: barbarabarrowman@gov.nl.ca

Counsel for the Intervener, Attorney
General of Newfoundland and Labrador

Sarah Kay

Karin Taylor

Attorney General of the Northwest
Territories

Legal Division, Department of Justice
4903 - 49th Street, P.O. Box 1320
Yellowknife, NWT X1A 2L9

Tel: (867) 767-9257

Fax: (867) 873-0234

Email: sarah_kay@gov.nt.ca

Counsel for the Intervener, Attorney
General of the Northwest Territories

D. Lynne Watt

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 786-8695

Fax: (613) 788-3509

Email: lynne.watt@gowlingwlg.com

Agent for Counsel for the Intervener, Attorney
General of Alberta

Robert E. Houston, Q.C.

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 783-8817

Fax: (613) 788-3500

Email: robert.houston@gowlingwlg.com

Agent for Counsel for the Intervener, Attorney
General of Newfoundland and Labrador

Guy Régimbald

Gowling WLG (Canada) LLP

160 Elgin Street

Suite 2600

Ottawa, Ontario K1P 1C3

Tel: (613) 786-0197

Fax: (613) 563-9869

Email: guy.regimbald@gowlingwlg.com

Agent for Counsel for the Intervener, Attorney
General of the Northwest Territories


file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/randy.steele@gov.ab.ca
mailto:lynne.watt@gowlingwlg.com
mailto:barbarabarrowman@gov.nl.ca
mailto:robert.houston@gowlingwlg.com
mailto:sarah_kay@gov.nt.ca
mailto:guy.regimbald@gowlingwlg.com

Christine Ruest Norrena

Isabelle Bousquet

Commissariat aux langues officielles du
Canada

Direction des affaires juridiques

30, rue Victoria, 6e étage

Gatineau, Quebec K1A 0T8

Tel: (819) 420-4867

Fax: (819) 420-4837

Email: christine.ruestnorrena@clo.ocol.gc.ca

Counsel for the Intervener, Commissioner
of Official Languages of Canada

Marion Sandilands

Conway Baxter Wilson LLP
400 - 411 Roosevelt Avenue
Ottawa, Ontario K2A 3X9

Tel: (613) 780-2021

Fax: (613) 688-0271

Email: msandilands@conway.pro

Counsel for the Intervener, Quebec
Community Groups Network

Erik Labelle Eastaugh

Université de Moncton

Campus de Moncton, Pavillon Léopold-
Taillon

18, avenue Antonine-Maillet

Moncton, NB E1A 3E9

Tel: (506) 863-2136

Fax: (506) 858-4534

Email: erik.labelle.eastaugh@umoncton.ca

Counsel for the Intervener, Association des
juristes d'expression francaise du
Nouveau-Brunswick inc. et Association des
enseignantes et enseignants francophones
du Nouveau-Brunswick inc.

Alyssa Tomkins
CazaSaikaley LLP

350 - 220 avenue Laurier Ouest
Ottawa, Ontario K1P 579

Tel: (613) 565-2292

Fax: (613) 565-2087

Email: atomkins@plaideurs.ca

Agents for Counsel for the Intervener, Association
des juristes d'expression francaise du Nouveau-
Brunswick inc. et Association des enseignantes et
enseignants francophones du Nouveau-Brunswick
inc.


file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/christine.ruestnorrena@clo.ocol.gc.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/msandilands@conway.pro
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/erik.labelle.eastaugh@umoncton.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/atomkins@plaideurs.ca

Roger J.F. Lepage, Q.C.

Peter T. Bergbusch

Jonathan Martin

Miller Thomson LLP

2103 - 11th Avenue

Suite 600

Regina, Saskatchewan S4P 3Z8
Tel: (306) 347-8330

Fax: (306) 347-8350

Email: rlepage@millerthomson.com

Counsel for the Intervener, Fédération
nationale des conseils scolaires
francophones

Nicolas M. Rouleau
Sylvain Rouleau

41 Burnside Dr.

Toronto, Ontario M6G 2M9
Tel: (416) 885-1361

Fax: (888) 850-1306

Email: rouleaun@gmail.com

Counsel for the Intervener, Association des
parents de I'école Rose-des-Vents and
Association des parents de I'école des
Colibris

Maxine Vincelette

Juristes Power

130 rue Albert

bureau 1103

Ottawa, Ontario K1P 5G4

Tel: (613) 702-5573

Fax: (613) 702-5573

Email: mvincelette@juristespower.ca

Agents for Counsel for the Intervener, Fédération
nationale des conseils scolaires francophones

Maxine Vincelette

Juristes Power

130 rue Albert

bureau 1103

Ottawa, Ontario K1P 5G4

Tel: (613) 702-5573

Fax: (613) 702-5573

Email: mvincelette@juristespower.ca

Agents for Counsel for the Intervener, Association
des parents de I'école Rose-des-Vents and
Association des parents de I'école des Colibris


file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/rlepage@millerthomson.com
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/mvincelette@juristespower.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/rouleaun@gmail.com
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/mvincelette@juristespower.ca

Audrey Boctor

Johanna Mortreux

IMK LLP

Alexis Nihon Plaza, Tower 2
3500 De Maisonneuve Blvd. West
Montreal, Quebec H3Z 3C1

Tel: (514) 934-7737

Fax: (514) 935-2999

Email: aboctor@imk.ca

Ryan Dalziel

Norton Rose Fulbright Canada LLP
1800 — 510 West Georgia Street
Vancouver, BC V6B 0M3

Tel: (604) 641-4881

Fax: (604) 646-2671

E-mail:
ryan.dalziel@nortonrosefulbright.com

Counsel for the Intervener, Canadian
Association for Progress in Justice

Dominic Caron

Pink, Larkin

1133, rue Regent

Bureau 210

Fredericton, NB E3B 372

Tel: (506) 458-1989

Fax: (506) 458-1127

Email: dcaron@pinklarkin.com

Counsel for the Intervener, Société de
I'Acadie du Nouveau-Brunswick et
Fédération des conseils d'éducation du
Nouveau-Brunswick

Byron Williams

Joélle Pastora Sala

Public Interest Law Centre
200 - 393 Portage Avenue
Winnipeg, Manitoba R3B 3H6
Tel: (204) 985-8540

Fax: (204) 985-8544

Email: bywil@pilc.mb.ca

Counsel for the Intervener, Assembly of
Manitoba Chiefs

Matthew J. Halpin

Norton Rose Fulbright Canada LLP

45 O'Connor Street

Suite 1500

Ottawa, Ontario K1P 1A4

Tel: (613) 780-8654

Fax: (613) 230-5459

Email: matthew.halpin@nortonrosefulbright.com

Agents for Counsel for the Intervener, Canadian
Association for Progress in Justice

Darius Bossé

Juristes Power

130, rue Albert, bureau 1103
Ottawa, Ontario K1P 5G4

Tel & Fax : 613-706-1091

Email : dbosse@juristespower.ca

Agents for Counsel for the Intervener, Société de
I'Acadie du Nouveau-Brunswick et Fédération des
conseils d'éducation du Nouveau-Brunswick

Maxine Vincelette

Juristes Power

130 rue Albert

bureau 1103

Ottawa, Ontario K1P 5G4

Tel: (613) 702-5573

Fax: (613) 702-5573

Email: mvincelette@juristespower.ca

Agents for Counsel for the Intervener, Assembly of
Manitoba Chiefs


file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/aboctor@imk.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/ryan.dalziel@nortonrosefulbright.com
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/matthew.halpin@nortonrosefulbright.com
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/dcaron@pinklarkin.com
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/dbosse@juristespower.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/bywil@pilc.mb.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/mvincelette@juristespower.ca

Vincent Larochelle

Larochelle Law

4133, 4e avenue bureau 201
Whitehorse, Yukon Territory Y1A 1H8
Tel: (867) 333-3608

Email: vincent@Ilarochellelaw.ca

Counsel for the Intervener, Commission
nationale des parents francophones

Andrew Carricato

Lidstone & Company

128 rue Pender Ouest

Bureau 1300

Vancouver, BC V6B 1R8
Tel: (604) 899-2269

Fax: (604) 899-2281

E-mail: carricato@lidstone.ca

Counsel for the Intervener, Conseil
scolaire francophone provincial de Terre-
Neuve-et-Labrador

Francois Larocque

Université d'Ottawa

Faculté de droit , Section de common law
57 Louis Pasteur

Ottawa, Ontario

K1N 6N5

Tel: (613) 894-4783

Fax: (613) 894-4783

Email: FrancoisLarocque@uOttawa.ca

Counsel for the Intervener, Canadian

Francophonie Research Chair in Language

Rights

Maxine Vincelette

Juristes Power

130 rue Albert

bureau 1103

Ottawa, Ontario K1P 5G4

Tel: (613) 702-5573

Fax: (613) 702-5573

Email: mvincelette@juristespower.ca

Agents for Counsel for the Intervener,
Commission nationale des parents francophones

Darius Bossé

Juristes Power

130, rue Albert, bureau 1103
Ottawa, Ontario K1P 5G4

Tel & Fax : 613-706-1091

Email : dbosse@juristespower.ca

Agents for Counsel for the Intervener, Conseil
scolaire francophone provincial de Terre-Neuve-
et-Labrador


file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/vincent@larochellelaw.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/mvincelette@juristespower.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/carricato@lidstone.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/dbosse@juristespower.ca
file:///C:/Users/jsilverman01/AppData/Local/Interwoven/NRPortbl/CAN_DMS/JSILVERMAN01/FrancoisLarocque@uOttawa.ca

TABLE OF CONTENTS

PAGE

PART | - INTRODUCTION ...t 1
PART Tl - THE FACTS ..ttt sttt ettt e et e e et e e naneanbeesnee s 1
The Asper Centre’s Position on the QUestion in ISSUE .......c.ecveiiiiieiieiecie e 1
PART I - ISSUES AND THE LAW ...ttt 2
StateMENt OF ATQUIMENT ...ttt e s b e et e e e e reenaeeneesreenneans 2
The Fundamental Distinction Between Remedies under s. 24(1) and . 52(1).....cccccevvvevverreenenn. 3
The Origins of Qualified Immunity in Relation t0 . 52(1) ....c.covveveiieieeeseece e 4
The Ontario Court of Appeal’s 2006 Decision in Wynberg Should Not be Followed ................ 5
The Pleading and Evidentiary Burdens that an Expanded Qualified Immunity Would Place on
SECtION 24(1) APPHCANTS. ..ottt bbb 6
The Good Governance Burden Placed on Governments under Ward is Appropriate ................. 8
Section 24(1) as a Form of Public Law Liability Compared to Tort Law .........c.ccocvvvvvrieiennn 9
In the Alternative: the Inappropriateness of Extending Qualified Immunities in this Case......... 9
CONCIUSION ...ttt b e bbbt e bt e e bbb bbb e e e 10
PART IV - SUBMISSIONS ON COSTS ...t 10
PART V - NATURE OF THE ORDER ......ooiiiii et e s 10

PART VI - LIST OF AUTHORITIES ..ot 11



PART I - INTRODUCTION

1. The David Asper Centre for Constitutional Rights (the Asper Centre) intervenes to
address the important issue of whether this Honourable Court should extend a broad qualified
immunity from damages when laws are struck under s. 52 of the Constitution Act, 1982 to

damages sought solely under s. 24(1) of the Canadian Charter of Rights and Freedoms.*

2. The Asper Centre takes no position on the facts of the case where the evidence is in
dispute; nor does it take a position on the outcome of the appeal. Consistent with the requirement
that an intervener be useful to the Court in deciding the case, however, we will refer to certain

facts that are not in dispute as they relate to and support our legal arguments.

3. After a lengthy and complex trial in which the trial judge assumed that the Appellants
had standing under s. 24(1) of the Charter?, the trial judge exercised her remedial discretion
under s. 24(1) of the Charter (as distinct from s. 52(1) of the Constitution Act, 1982)* to award $6
million in damages in compensation for a now rescinded freeze on transportation costs between
2002 and 2012. The damage award was to be paid by the government over 10 years.* The trial
judge also found that the award of damages would not chill the legislative and policy-making

functions of government.®
PART Il - THE FACTS
The Asper Centre’s Position on the Question in Issue

4. The Asper Centre will argue that extension of a qualified immunity will unnecessarily
narrow the broad remedial discretion under s. 24(1) of the Charter and confuse the distinct
remedial roles of s. 24(1) of the Charter and s. 52(1) of the Constitution Act, 1982. Requiring
those whose Charter rights were infringed to establish that the government acted in bad faith,

through an abuse of power or even with negligence will harm access to justice and access to

! Canadian Charter of Rights and Freedoms, Part | of the Constitution Act, 1982, being Schedule B to the
Canada Act 1982 (UK), 1982, ¢ 11 [Charter]; Constitution Act, 1982, being Schedule B to the Canada
Act 1982 (UK), 1982, ¢ 11 [Constitution Act, 1982].

2 Conseil scolaire francophone de la Colombie-Britannique v British Columbia (Education), 2016 BCSC
1764 at para 1131 [Trial Judgment].

% Ibid at paras 1115-1122.

* Ibid at paras 1784-1798. The trial judge denied other claims by the Appellant for damages: Ibid at paras
3238 and 6502.

® |bid at para 1788.



remedies and will arm governments with a procedural weapon to challenge Charter claims not on
their merits but on their pleadings. In the alternative, the Asper Centre will argue that this is not

an appropriate case to extend a qualified immunity in a broad and categorical fashion.
PART Il - ISSUES AND THE LAW
Statement of Argument

5. The Court of Appeal’s extension of the Mackin® qualified immunity was based on an
erroneous understanding of the distinct remedial roles of ss. 24(1) and 52(1) and reliance on a
2006 Ontario Court of Appeal judgment’ that should no longer be considered good law.
Moreover, such an extension would place an often impossible burden on individuals and groups
who have established that their Charter rights have been violated to demonstrate that the
government also acted in bad faith or through an abuse of process, including before discovery.
The appropriate means of recognizing good governance interests under Vancouver (City) v.

Ward?® is for the government to establish countervailing factors.
The Importance of Remedial Discretion under s. 24(1) of the Charter

6. This Court has consistently affirmed that s. 24(1) of the Charter contemplates a broad
remedial discretion as a means of providing relief for those whose rights have been infringed by
government acts and has recognized the danger of appellate courts cutting down remedial
discretion by “some sort of binding formula for general application in all cases”.® The trial
judge’s remedy in this case — $6 million to be contributed by the government over 10 years!® —
was exactly the type of creative remedial discretion that s. 24(1) was intended to encourage.

7. Section 24(1) has special significance given the absence of remedies under the Canadian

Bill of Rights!!, Canada’s commitment to the rule of law'?> and Canada’s obligations under

® Mackin v New Brunswick (Minister of Finance); Rice v New Brunswick, 2002 SCC 13, [2002] 1 SCR
405 [Mackin].

"Wynberg v Ontario, 2006 CanLIl 22919, 82 OR 3d 561 (Ont CA) [Wynberg].

8 Vancouver (City) v Ward, 2010 SCC 27, [2010] 2 SCR 28 [Ward].

°®R v Mills, [1986] 1 SCR 863 at 965; Doucet-Boudreau v Nova Scotia (Minister of Education), 2003 SCC
62, [2003] 3 SCR 3 at para 50 [Doucet-Boudreau]; Ward, supra at para 18.

19 Trial Judgment, supra at 1784-1798. For another recent innovative Charter damage remedy, see

Brazeau v Attorney General (Canada), 2019 ONSC 1888 at paras 426-445.

11 Canadian Bill of Rights, SC 1960, ¢ 44; Magda v The Queen, [1964] SCR 72 (affirming Crown
immunity from damages).



international law*3, all of which support the provision of effective remedies.

8. Damages awarded by provincial superior courts are a traditional judicial remedy that is
fairly awarded against governments consistent with the analysis established by this Court in
Ward.* Damages can be particularly effective and meaningful to enforce Charter rights in
response to violations that have not been authorized by legislatures. Charter damages are a
unique public remedy that can help ensure that difficult, costly and successful Charter litigation
results in some meaningful remedy. As Justice LeBel has stated, courts “should not forget to
provide a remedy to the party who brought the challenge... Corrective justice suggests that the
successful applicant has a right to a remedy. There will be occasions where the failure to grant
the claimant immediate and concrete relief will result in an ongoing injustice.” ** Declaration of

past violations can be a hollow victory.!®
The Fundamental Distinction Between Remedies under s. 24(1) and s. 52(1)

9. This Court has consistently recognized the distinction between personal relief available to
those whose rights have been infringed under s. 24(1) and more systemic relief provided under s.
52(1), including with respect to public interest litigants.” Section 24(1) damages “are necessarily
retroactive” and designed to “ensure that successful litigants will have the benefit of the
ruling”*®. As such, they differ from “the in rem remedy flowing from s. 52(1)”*® which can be
suspended or made prospective for systemic reasons. Section 24(1) provides an important
platform for imposing rule of law accountability on the executive and ensuring that the Charter is
meaningful for those who have suffered Charter violations.

12 Roncarelli v Duplessis, [1959] SCR 121; Reference re Secession of Quebec, [1998] 2 SCR 217.

13 International Covenant on Civil and Political Rights, 19 December 1966, 999 UNTS 171, art 2.

14 Supra.

15 These comments were made in dissent, but we submit that the remedy-centred approach that Justice

LeBel advocated has been recognized in subsequent cases including Ward, supra and Carter v Canada,
2015 SCC 5, [2015] 1 SCR 331.

16 Little Sisters Book and Art Emporium v Canada (Minister of Justice), 2000 SCC 69, [2000] 2 SCR
1120; Little Sisters Book and Art Emporium v Canada (Commissioner of Customs and Revenue), 2007
SCC 2, [2007] 1 SCR 38.

7R v Ferguson, 2008 SCC 6, [2008] 1 SCR 96 at para 61 [Ferguson]; R v Demers, 2004 SCC 46, [2004]
2 SCR 489; Schachter v Canada, [1992] 2 SCR 679 [Schachter].

18 Canada (Attorney General) v Hislop, 2007 SCC 10, [2007] 1 SCR 429.

19 Ravndahl v Saskatchewan, 2009 SCC 7, [2009] 1 SCR 181 at para 27.



10. Democratically enacted legislation by its nature affects large and indeterminate numbers
of people, whereas s. 24(1) actions aimed at government acts will generally be brought by
vulnerable individuals and groups. In many cases, individuals will be the singular antagonist of
the state. Section 52(1) cases raise institutional issues of good faith and reasonable reliance on
legislation, fairness to other litigants, respect for Parliament’s role, and substantial changes to the

law which do not apply to the case at bar or to most other s. 24(1) cases.
The Origins of Qualified Immunity in Relation to s. 52(1)

11. In Schachter v. Canada?’, Chief Justice Lamer recognized the existence of cases “where
the statute or provision in question is not in and of itself unconstitutional, but some action taken
under it infringes a person's Charter rights. Section 24(1) would there provide for an individual
remedy for the person whose rights have been so infringed.” In Guimond v. Quebec??, the Court
relied on academic authorities that clearly limited the qualified immunity as it applies to damage

claims “arising from legislation which has been declared constitutionally invalid.”

12. In Mackin v. New Brunswick, the Court made reference to “a general rule of public law,
[that] absent conduct that is clearly wrong, in bad faith or an abuse of power, the courts will not
award damages for the harm suffered as a result of the mere enactment or application of a law
that is subsequently declared to be unconstitutional.”?? Although there is a potentially ambiguous
reference to qualified immunity applying if government officials have “their acts found to be
unconstitutional”?3, the unanimous Court stated in Ward?* that: “Mackin stands for the principle
that state action taken under a statute which is subsequently declared invalid will not give rise to
public law damages because good governance requires that public officials carry out their duties

under valid statutes without fear of liability in the event that the statute is later struck down.”

13.  The bulk of authority, including prior decisions of the British Columbia Court of

20 Supra at 719-720.

21 Guimond v Quebec (Attorney General), [1996] 3 SCR 347 at paras 14, 19.

22 Mackin, supra at para 78.

2 |bid at para 79. This was subsequently qualified by a reference to “Laws must be given their full force

and effect as long as they are not declared invalid.”

24 Supra at para 41. See also Henry v British Columbia (Attorney General), 2015 SCC 24, [2015] 2 SCR
214 at paras 42, 124.



Appeal®, has limited the qualified immunity to actions “for damages arising from the enactment
or enforcement of laws subsequently determined to be unconstitutional.”?® The Court of Appeal
extended the Mackin qualified immunity in this case by placing extensive reliance?” on the
Ontario Court of Appeal’s 2006 decision in Wynberg?, a decision that the Asper Centre submits

has been overtaken by subsequent decisions of this Court and should not be followed.
The Ontario Court of Appeal’s 2006 Decision in Wynberg Should Not be Followed

14. In Wynberg, the Ontario Court of Appeal concluded that the “general prohibition against
damages where declaratory relief is granted apply with equal force whether the declarations are
made as a result of a challenge to legislation under s. 52 of the Constitution Act, 1982 or, as in
this case, where the challenge is to some action taken under legislation that is said to infringe
a Charter right and relief is sought pursuant to s. 24(1) of the Charter.” This conclusion reached
in 2006 understandably ignores the distinction elaborated on by this Court in 2008 between the
role of s. 24(1) as a remedial route for concerns about unconstitutional governmental acts and s.
52(1) as the remedial route to target unconstitutional laws.?° It also ignores the unanimous 2010
decision in Ward to recognize a more proportionate and tailored manner to accommodate
competing governmental and societal issues by allowing the state to justify limiting either the
award or the quantum of damages after an applicant had established a Charter violation and a

functional need related to compensation, vindication or deterrence for Charter violations.

% Vancouver (City) v Zhang, 2010 BCCA 450 at para 77; Mullins v Levy, 2009 BCCA 6 at para 88;
British Columbia v Bolster, 2007 BCCA 65 at para 63.

% Canada (Procureur général) v Hijos, 2007 FCA 20 at para 56; Mancuso v Canada (National Health
and Welfare), 2015 FCA 227 at para 29; Zundel v Canada, 2006 FCA 356 at para 5; Procureure générale
du Canada c Sarrazin, 2018 QCCA 1077, at para 15 [Sarrazin]; Procureur général des Territoires du
Nord-Ouest ¢ Fédération Franco-Ténoise, 2008 NWTCA 5; Elder Advocates of Alberta Society v
Alberta, 2009 ABCA 403; Sagharian v Ontario (Education), 2008 ONCA 411 [Sagharian];
Saskatchewan v Ravndahl, 2007 SKCA 66.

2" Conseil scolaire francophone de la Colombie-Britannique v. British Columbia (Education), 2018
BCCA 305 at para 295.

28 Supra. Given that neither the Ontario Court of Appeal nor this Court has disapproved of Wynberg, it is

understandable that some lower courts in Ontario have applied the qualified immunity to policy as well as
legislation. See for example Abbey v Ontario (Community and Social Services), 2018 ONSC 1899
[Abbey]. But for a contrary approach that did not apply the Mackin qualified immunity to correctional
policies see Brazeau, supra at para 433.

29 Ferguson, supra.



15.  The Ward approach appropriately assigns the burden to the government to demonstrate
what should be within their distinct knowledge and capabilities: namely the harms that damage
awards will cause to an open-ended list of good government concerns. Assigning this burden to
the government is both fair and consistent with the separation of powers®® given that the

applicant will already have established a Charter violation and the need for damages.

16. In this case, the trial judge evaluated the need for damages entirely on the basis of
compensation. She selected the lowest range of calculated damages and structured the
government’s obligation over a ten-year period in order to reflect the nature of the violation and
concluded, based on her experience in hearing a trial that started in 2013 and ended in 2016, that

the award of damages would not chill good governance.*

The Pleading and Evidentiary Burdens that an Expanded Qualified Immunity Would Place
on Section 24(1) Applicants

17. Extending the Mackin qualified immunity to all governmental policy-making would
impede access to justice and access to remedies for many Charter applicants who challenge
governmental action. Governments would have an incentive to claim that most Charter violations
had been authorized by policy. This would then mean that the Charter applicant would have to
allege and then prove on a balance of probabilities that the government acted in bad faith.
Governments could bring motions to strike before the close of pleadings, or motions for

summary judgment before discovery, delaying a trial on the merits and eventual recovery.*

18.  This Court should take notice that damages have rarely been awarded under the qualified
immunity established by Mackin because it places a high threshold on applicants to prove bad

faith or abuse of power by the government in enacting legislation.®®* Even in cases where

%0 Doucet-Boudreau, supra at para 33.
31 Trial Judgment, supra at para 1788.
%2 Doe v Metropolitan Toronto (Municipality) Commissioners of Police (1990), 74 OR (2d) 225, 1990

CanLll 6611 (Div Ct) leave to appeal ref’d 1 OR 416 (Ont CA) [Doe] (striking out claims); Doe v
Metropolitan Toronto (Municipality) Commissioners of Police (1998), 39 OR (3d) 487, 1998 CanLlI
14826 (Ont Ct) (decision and damage award on the merits).

33 See for example Saskatchewan Federation of Labour v Saskatchewan, 2016 SKQB 365 at para 61;
Roach v Canada (Attorney General), [2009] OJ No 737 at paras 56-57 (QL); Roach v Canada (Attorney
General), 2012 ONSC 3521; British Columbia Teachers’ Federation v British Columbia, 2016 SCC 49,
[2016] 2 SCR 407; Abbey, supra.



Attorneys General have conceded that laws violate the Charter, applicants have been unable to

prove that governments acted in bad faith or through an abuse of power.3*

19.  The American federal courts have extensive experience with broad qualified immunities
with respect to constitutional torts. Fortunately, Canada need not replicate this experience
because governments can be found directly liable under ss. 24(1) and 32(1) of the Charter.*® The
American experience is that qualified immunities increase preliminary litigation that, even if not
resolved in the government’s favour, places additional access to justice costs on claimants. It
encourages litigation over the scope of qualified immunities as opposed to the merits. It often

fails to produce tangible and effective remedies for litigants.3®

20.  The Mackin qualified immunity has resulted in governments challenging Charter
applicants in preliminary litigation.3” To be sure, such governmental challenges do not always
succeed and courts have recently granted Charter applicants leave to amend their pleadings to
reflect the need to prove governmental fault in addition to Charter violations.®® Amending
pleadings after preliminary litigation and appeals to allow litigation under qualified immunities is
somewhat akin to Charter plaintiffs being “ground to bits in a slow mill...roasted at a slow

fire...stung to death by single bees...being drowned by drops.”%

21.  Qualified immunity shifts litigation from the merits (including whether Charter rights are

violated, whether damages are required and whether a damages award will harm good

34 Webb v Webb, 2016 NSSC 180 at para 43.

% Ward, supra at para 22; Doucet-Boudreau, supra at paras 43-44.

3 White v Pauly, 580 US (2017), 137 S Ct 548 at 553 (Ginsberg J. concurring); Joanna Schwartz, “How
Qualified Immunity Fails” (2017) 117 Yale LJ 2 at 42, 60; James Pfander, Constitutional Torts and the
War on Terror, (New York: Oxford University Press, 2017) at 25-27,43-46, 149-50.

37 Grant v Winnipeg Regional Health Authority et al, 2015 MBCA 44 at para 69; 1515545 Ontario Ltd v

Niagara Falls (City), (2006) 78 OR (3d) 783, 006 CanLIl 264 (Ont CA); Sarrazin, supra; Canada (Royal
Mounted Police) v Canada (Attorney General), 2015 FC 1372; Inlakhana v Canada (Attorney General),
2017 ONSC 821; Ontario v Satschko, 2007 CanLIl 54972 (Ont Sup Ct) (preliminary litigation not on the
merits on qualified immunity issues); Ciling c. Québec (Attorney General), 2004 CanLIl 39136 (QCCA)
(affirming decision to deny leave to institute a class action against the Attorney General of Québec).

% Canada (Attorney General) v Liang, 2018 FCA 39; Canada (Attorney General) v Whaling, 2018 FCA
38 (confirming leave to amend pleadings to reflect Macklin qualified immunity) [Whaling]. See also Doe,
supra leave to appeal refused: 1 OR 416 (CA).

39 Charles Dickens, Bleak House (planetebook.com) at 85.



governance), to whether the required governmental fault has been pled and then established.
Qualified immunities are a litigation magnet. It is striking that the exact scope of the Mackin

qualified immunity still seems unclear, at least to litigants and lower courts. 4°

22. Expanding the Mackin qualified immunity would increase the costs of access to justice
for Charter litigation brought solely under s. 24(1). It would give governments a loaded

procedural weapon to challenge any s. 24(1) claim plausibly related to a government policy.
The Good Governance Burden Placed on Governments under Ward is Appropriate

23.  The Court of Appeal suggested that the trial judge erred by engaging in a case specific
analysis and suggested that the more efficient approach may be simply to determine whether “the
government’s action was ‘clearly wrong, in bad faith or an abuse of power’ so as to vitiate the
immunity”.** This approach discounts the access to justice costs that such a qualified immunity
and its invitation to preliminary litigation would impose on Charter applicants. Section 24(1)
applicants can be disadvantaged and are often racialized individuals who seek modest damages*?

for failures in the criminal process that did not result in charges.

24, Legitimate concerns that damage awards may harm good governance can adequately be
respected by an analysis of countervailing factors under Ward. Such an approach has the
advantage of placing the burden on government, with its deeper pockets and better access to the
facts. Analogous to s. 1 of the Charter, requiring governments to raise countervailing factors to
damage awards would require governments to prove matters particularly within their knowledge

and abilities, including concerns about competing budgetary priorities.

40 Barnes J has observed that “[a]t various places in the judgment the Court indicates that legislative
immunity for Charter damages may not be available for the exercise of governmental action that is
‘clearly wrong,” ‘in bad faith,” ‘an abuse of power,” ‘negligent,” brought with an “‘unreasonable attitude’
or for ‘ulterior motives,” or ‘with knowledge of ... unconstitutionality,” or that fails to ‘respect the
“established and indisputable” laws that define the constitutional rights of individuals.” Whether the test is
subjective, objective or something in between is left unanswered.” Whaling v Canada (Attorney General),
2017 FC 121 at para 15, overturned in part (on a different issue) in Whaling, supra. See also Sagharian,
supra at para 34, noting negligence as potentially sufficient to overcome qualified immunity.

41 Court of Appeal Judgment, supra at para 299.
42 \WH Charles, Understanding Charter Damages (Toronto: Irwin Law, 2016) at Appendices 5-6, 9-10,
15.



Section 24(1) as a Form of Public Law Liability Compared to Tort Law

25. Expanding the Mackin qualified immunity would blur a critical distinction between
government liability under the Charter and in tort. The distinction between policy matters, for
which governments are not liable in tort, and operational matters*3, which attract liability, has
generated critical commentary and litigation. Bringing such concerns into s. 24(1) would confuse
the tort issue of establishing a duty of care with the constitutionalized duty that governments
have to respect Charter rights and the role of ss. 1 and countervailing factors under s. 24(1) as a
means to justify reasonable and proportionate limits on rights and remedies. It is more consistent
with the effects-based nature of Charter rights and the obligation on governments to justify limits
on rights (and remedies) to recognize legitimate state interests against liability in the

countervailing policies and good governance analysis contemplated in Ward.
In the Alternative: the Inappropriateness of Extending Qualified Immunities in this Case

26. In the alternative, the Asper Centre submits that the possible expansion of the Mackin

qualified immunity should be developed in a case with a more focused record and argument.

27.  This Court’s extension of qualified immunity in cases subsequent to Ward have been
limited to prosecutorial duties of disclosure** and specific legislative immunities for specific
adjudicative purposes.* Section 23 of the Charter imposes positive funding duties on the state

that are less present with respect to most other Charter rights.

28.  The extension of immunities from legislative attempts to policy raises concerns about the
vagueness and breadth of what constitutes a policy.*® It also raises the complex and novel issue

of the degree to which s. 24(1) itself is a constitutional entitlement and whether it is subject to

43 Just v British Columbia, [1989] 2 SCR 1228; R v Imperial Tobacco Canada, 2011 SCC 42, [2011] 3
SCR 45 at paras 61-102; Lewis Klar, “Falling Boulders, Falling Trees and Icy Highways: The Policy
Operational Test Revisited” (1994) 33 Alta L Rev 167; Lewis Klar, “R. v. Imperial Tobacco: More
Restrictions on Public Authority Liability” (2012) 50 Atla L Rev 157; Bruce Feldthusen, “Public
Authority Immunity from Negligence Liability: Uncertain, Unnecessary and Unjustified” (2013) 92 Can
Bar Rev 211; Lorain Hardcastle, “Government Tort Liability for Negligence in the Health Care Sector: A
Critique of the Canadian Jurisprudence” (2012) 37 Queens LJ 525; Mayo Moran, “Case Comment Jane
Doe v. Board of Commissioners” (1993) 6 CJWL 491.

* Henry, supra.

5 Ernst v Alberta Energy Regulator, 2017 SCC 1, [2017] 1 SCR 3.

6 For a recent and very broad legislative definition see the Crown Liability and Proceedings Act, S.O.

2019 c.7, Sched. 17, s 11(5).
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s. 1 limits. These issues were not raised squarely in this case. As such, it would not be

appropriate to expand Mackin qualified immunity without constitutional questions on this issue.

Conclusion

29. Extending qualified immunity to apply to all government decisions that can be
characterized as authorized by policy as opposed to law would place an unfair burden on those
who have already established a Charter violation and a functional need for damages. It would
generate preliminary litigation on the nature of policy and the need to plead sufficient levels of

fault as opposed to the merits. It would fetter the remedial discretion of trial judges.

30. Fortunately, there is a principled basis, based on the rule of law and the importance of
representative democracy, for the Mackin qualified immunity to be limited to governmental acts
that are authorized by legislation as opposed to a much more nebulous, litigation-attracting,
open-ended and less democratically restrained and transparent category of acts that are taken

pursuant to governmental “policies”.

PART IV - SUBMISSIONS ON COSTS

31.  The Asper Centre does not seek costs and respectfully requests that none be awarded

against it.

PART V - NATURE OF THE ORDER
32. The Asper Centre requests that pursuant to the Order of Justice Martin it be allowed to

provide oral argument. The Asper Centre takes no position on the outcome of the appeal but asks
that this Court not extend the qualified immunity that applies to s. 52(1) actions in relation to

unconstitutional laws to unconstitutional acts challenged solely under s. 24(1) of the Charter.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12" day of September, 2019.

Kznt Roach

Anisha Visvanatha
Counsel for the Intervener
David Asper Centre for Constitutional Rights
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