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I.

INTRODUCTION

According to one school of thought,1 the United Nations Declaration on the Rights of
Indigenous Peoples2 is at best a consolation prize for the world’s Indigenous peoples,
relegating them – unlike, for example, the beneficiaries of the UN Declaration on the
Granting of Independence to Colonial Countries and Peoples (1960)3 – to a normative
regime premised explicitly on preserving and protecting “the territorial integrity
[and] political unity of sovereign and independent States”:4 in other words, to the
ongoing ministrations of the very colonial powers that govern them already.5

This view highlights an important truth. Meaningful implementation of the
Declaration in Canada – implementation that renders UNDRIP rights effectively
enforceable – will indeed require the active cooperation of constitutionally
competent mainstream legislatures and governments. Nothing in UNDRIP purports
to give Indigenous peoples access to international forums for redress where states
have breached UNDRIP rights.6 (Such access might well have been pointless; UNDRIP,
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“the Declaration”).
3
UNGA Res 1514 (XV), 15 UN GAOR, Supp (No 16) 66, UN Doc A/4684 (1961).
4
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Solutions?” (2011), 13 Int’l Comm L Rev 413 (Barelli, “Shaping”) at 423-426 (arguing that UNDRIP may
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full realization of the provisions of this Declaration through the mobilization, inter alia, of financial
cooperation and technical assistance” (§41) and to “promote respect for and full application of the
provisions of this Declaration and follow up on [its] effectiveness” (§42), but these obligations do not
include arrangements for enforcement and do not themselves appear to be susceptible to
enforcement.
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like most other UN declarations, is understood to be “soft law”: potentially
persuasive, but not legally binding on any of its signatory states.)7 Instead, the
Declaration assigns to signatory states the task of providing for its enforcement.8
And in Canada – unlike, for example, the United States, where international treaties
become “the supreme Law of the Land”9 when made by the President and ratified by
the Senate10 – international instruments, even when legally binding at international
law, have no domestic legal effect except when implemented by valid domestic
legislation
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by means of valid treaties with Indigenous
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(ibid at 966).
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communities.13 Courts do, where possible, construe domestic legislation in a manner
consistent with recognized international norms,14 but lower court decisions differ on
whether to consider UNDRIP when interpreting the constitution,15 and the Federal
Court has declined to consider UNDRIP in determining when and to whom the Crown
owes a duty to consult.16 The Declaration’s usefulness to Indigenous peoples living in
Canada is, beyond doubt, substantially at the mercy of domestic political will.

The good news, though, and it is good news, is that UNDRIP today is having a
moment in Canadian public policy. For at least some of Canada’s elected
governments, UNDRIP implementation is a signature policy priority. British Columbia
recently enacted legislation17 whose stated aims include “affirm[ing] the application
of the Declaration to the laws of British Columbia” and “contributing to the
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Howard, [1994] 2 SCR 299 (Williams Treaties). In none of these decisions did a treaty’s contents affect
its validity. Current practice is to confirm modern treaties in legislation, but concluding today that such
confirmation is an affirmative requirement would cast all that earlier jurisprudence, and the
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Declaration on the Rights of Indigenous Peoples Act, SBC 2019, c 44 (BC Act).
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implementation of the Declaration.”18 It includes a(n unenforceable)19 requirement
that the government of that province, “in consultation with the Indigenous peoples
of British Columbia, take all measures necessary to ensure that the laws of British
Columbia are consistent with the Declaration.”20 At least five current federal statutes
proclaim in their preambles the federal government’s “commit[ment] to
implementing the United Nations Declaration on the Rights of Indigenous Peoples.”21
No fewer than three federal political parties, which together form a majority in the
current House of Commons,22 committed in their platforms for the 2019 election to
full UNDRIP implementation. And the December, 2019 federal Throne Speech
includes a commitment to “take action to co-develop and introduce legislation to
implement [UNDRIP] in the first year of the new mandate.”23 All that, of course, was
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Ibid, s 2(a), (b).
Section 8 of the BC Act, ibid, specifically ousts the application of s 5 of BC’s Offences Act, RSBC 1996,
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Canada are in harmony with the United Nations Declaration on the Rights of Indigenous Peoples, see esp s
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Reconciliation Commission’s report and the UN Declaration on the Rights of Indigenous Peoples”: CBC
News, Canada Votes 2019, “How do the main parties compare on these issues?”:
https://newsinteractives.cbc.ca/elections/federal/2019/party-platforms/.
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“Moving Forward Together: Speech from the Throne to open the First Session of the Forty-Third
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before the COVID-19 pandemic, but the September, 2020 federal Throne Speech
recommitted the government to “mov[ing] forward to introduce legislation to
implement [UNDRIP] before the end of this year.”24

There is reason to take such advantage as we can of this UNDRIP moment.
Meaningful incorporation of UNDRIP into Canadian law would improve materially the
circumstances, and enhance the autonomy, of Indigenous peoples dwelling here.
Here are two easy examples. Other international instruments have recognized
peoples’ rights of self-determination,25 but international enforcement of such rights
has proved elusive. 26 UNDRIP is said 27 to be the first such instrument to have
acknowledged expressly that Indigenous peoples – sub-State collectives – have rights
of self-determination.28 Giving such rights enforceable legal effect in Canada would
be a historic achievement. Likewise, the several mentions in UNDRIP of “free, prior
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“A Stronger and More Resilient Canada: Speech from the Throne to open the Second Session of the
Forty-Third Parliament of Canada,” September 23, 2020, https://www.canada.ca/en/privycouncil/campaigns/speech-throne/2020/stronger-resilient-canada.html.
25
Consider, among others, Article 1 of the International Covenant on Civil and Political Rights (ICCPR),
UNTR No 14668, vol 999 (1976), at 171.
26
The ICCPR includes an Optional Protocol. States parties to the ICCPR that adopt the Optional
Protocol – Canada is one – agree thereby that individuals may seek redress against them from the UN
Human Rights Committee for contraventions of ICCPR rights. In Chief Bernard Ominayak and the
Lubicon Lake Cree Band v. Canada, CCPRC/38/D/1984 (10 May 1990) (UNHRC) (Ominayak), the Lubicon
Lake Cree alleged that the government of Canada contravened their right of self-determination (ICCPR,
§1) when it authorized the government of Alberta to expropriate Lubicon lands for oil and gas
exploration (Ominayak, ibid at para 2.3). The Human Rights Committee declined to adjudicate the
complaint as framed – and even to say whether the Lubicon qualified as a “people” to whom a selfdetermination right could belong – because the right of self-determination is a collective right and the
Optional Protocol is available only to individuals seeking to enforce individual ICCPR rights (ibid, paras
13.3, 32.1). The committee found instead that Canada’s conduct had contravened a different, individual
ICCPR right.
27
See Barelli, “Soft Law,” note 7 above, at 961, 975.
28
UNDRIP, note 2 above, §§3-4.
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and informed consent”29 would, if given domestic effect, almost certainly impose
more stringent obligations on mainstream governments than does the current
domestic law requiring Crown consultation.30

Given all this, it seems prudent to consider with some care what it would mean, and
what it would take, to implement UNDRIP meaningfully in contemporary Canada: to
render effective and enforceable here the rights and obligations UNDRIP sets out.
This article is one such attempt. It has two principal parts. Part II identifies some of
the issues that will require clarification, ideally in advance, for there to be a shared
understanding of what UNDRIP means on the ground in Canada. Who is entitled to
29

UNDRIP, ibid, §§10, 11¶2, 19, 28¶1, 29¶2, 32¶2. In four of these provisions, a state that proceeds in
certain ways without having obtained an Indigenous people’s free, prior and informed consent either
contravenes an UNDRIP right (§§10, 29¶2) or owes redress to the Indigenous people (§§11¶2, 28¶1). In
the other two instances (§§19 and 32¶2), the requirement is only that the state “consult and cooperate
in good faith with the indigenous peoples concerned through their own representative institutions in
order to obtain their free and informed consent” before proceeding with its intended course of action.
This difference in phrasing permits the inference that states can comply with §§19 and 32¶2 without
always actually obtaining the consent of the relevant Indigenous peoples. At an absolute minimum,
though, these latter two provisions require that the state first seek those peoples’ consent. (For
discussion of this issue, see Barelli, “Shaping,” note 5 above, at 430-434. See also notes 248, 249, 256,
259-262, 265-290 below and accompanying text.)
30
The Supreme Court of Canada has said repeatedly that Indigenous communities holding or asserting
Aboriginal or treaty rights do not have a veto over proposed Crown conduct that might adversely
affect the rights they hold or assert: that the Crown may proceed without consent as long as it has
consulted sufficiently beforehand with the relevant Indigenous communities. See, for example, Haida
Nation v British Columbia (Minister of Forests), 2004 SCC 73 (Haida) at para 48 (asserted Aboriginal
right); Mikisew 2005, note 12 above, at para 66 (established treaty right); Beckman v Little
Salmon/Carmacks First Nation, 2010 SCC 53 at para 14 (established treaty right); Chippewas of the
Thames First Nation v Enbridge Pipelines Inc., 2017 SCC 41 at para 59 (asserted treaty and Aboriginal
right); Ktunaxa Nation v British Columbia (Forests, Lands and Natural Resource Operations), 2017 SCC 54
(Ktunaxa) at paras 79-80, 83 (McLachlin CJ & Rowe J), 119, 149-150, 154 (Moldaver J, concurring)
(asserted Aboriginal right). Under Canadian law at present, the Crown need seek the consent of an
Indigenous community before proceeding with a contemplated course of conduct only where the
community is known to have Aboriginal title and the intrusion proposed would infringe the
community’s title: Tsilhqot’in Nation v. British Columbia, 2014 SCC 44 (Tsilhqot’in) at para 90. See also
Tsilhqot’in, ibid at paras 2, 76, 88, 91, 92, 97 and 124. It could be that the Crown must seek consent
before infringing other established treaty or Aboriginal rights, but no Supreme Court decision yet
requires that the Crown do so.
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exercise and enforce the rights that UNDRIP sets out? Which lands and cultural
practices do those rights protect? And, by no means least, what ongoing protection,
if any, may Indigenous peoples exercising rights in the Declaration expect from the
Crown if something goes wrong for them in the course of that exercise? Part III
considers the mechanics of UNDRIP implementation: the relative merits of treaties
and legislation as possible implementation vehicles; the relative importance of
comprehensiveness, timeliness, uniformity and customization; and the challenge of
giving the Declaration lasting domestic legal effect, despite the risk that subsequent
elected governments will have quite different constituencies and priorities.

Implicit in almost all that follows is the special challenge of implementing UNDRIP
within a legal order that is not well designed to welcome it. Complicating the task is
the fact that the cumulative impact on Indigenous peoples of the Canadian and,
before that, the Imperial legal regime has been to fragment and disaggregate their
ancestral communities, destabilize their relationships in and with their traditional
territories, and suppress and marginalize such elements of their cultures as had
proved, or seemed, distasteful or inconvenient. How, exactly, does one unscramble
an egg or put Humpty Dumpty back together? It would be unwise, and could be
tragic, to underestimate the magnitude of this undertaking: the care it will take to get
there from here. Yet these same considerations, taken together, also make the task
of implementation morally imperative. Postponing the project further will not make it
any easier.
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II.

PREPARING FOR IMPLEMENTATION

Anyone reading UNDRIP with a view to enforcing it here must face and seek to
answer some questions of surpassing difficulty, conceptually and operationally. It is, I
think, not difficult to imagine UNDRIP operating somewhat successfully in Canada
once we have satisfactory answers to many of these questions, but much – quite
possibly everything – depends on the background assumptions that inform the very
beginning of that enterprise: the shared default understandings from which
implementation would proceed.

In considering each of these questions – and to be clear, I propose to offer only a
partial list31 – we need to wonder not only what its right, or best, answer is but who
will, or should, get to decide on the answer when the time comes for decision.

In the absence of sufficient forethought at the outset of implementation – sufficient
specificity in the implementing instrument about substance, process, or both – the
answer to the second question is going to be, as usual, “the ordinary courts,”
comprising almost certainly, for at least the discernible future, predominantly nonIndigenous judges approaching these issues, faute de mieux, from first principles
anchored in a non-Indigenous mindset in mainstream law. This need not mean, of
31

By way of example, I do not discuss here the task of ascertaining the scope and content of
Indigenous peoples’ right of self-determination (UNDRIP, note 2 above, §3), or determining priority, in
case of any conflict, between Indigenous laws whose force is acknowledged pursuant to such a right
and federal or provincial legislation. But it would be unwise to implement UNDRIP without at least
some antecedent clarity about these critical issues.
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course, that non-Indigenous litigants would always succeed in limiting or blocking
enforcement of UNDRIP rights. It might well mean, though, that in the long run,
UNDRIP rights would be read down as necessary, sized to fit more or less
unobtrusively within the mainstream Canadian legal framework. Unless the only real
purpose of UNDRIP implementation is cosmetic, such an outcome ought to give the
enacting government, and the rest of us, pause. No less troubling is the prospect that
answers to any of the threshold questions whose resolution UNDRIP presupposes
will have to await potentially highly contentious litigation: litigation likely to strain the
resources of many Indigenous collectives worthy of consideration as bearers of
UNDRIP rights.

There is wisdom, therefore, in acknowledging and addressing these threshold
questions at the outset of any meaningful process of UNDRIP implementation. But
there are some significant risks, as well. Unilateral federal (or, a fortiori, provincial or
territorial) answers, especially if prescribed near the outset of an implementation
process, will, with reason, lack credibility with Indigenous constituencies precisely for
not having taken account of Indigenous interests or expectations. But engagement
with Indigenous voices, with a view to reaching working consensus about the
matters that will define the proper starting point for UNDRIP implementation, seems
almost certain to take considerable time and expense because, if we’re honest, the
non-Indigenous participants in that dialogue are going to need some education in
Indigenous realities and because there is no good reason just to assume that all the
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relevant Indigenous perspectives or interests will converge conveniently. And in the
meantime, no Indigenous peoples will be deriving practical benefit from any of
UNDRIP’s rights or obligations.

There is, in my judgment, no clear winner in the contest between getting UNDRIP
implementation right and getting it done. It might very well turn out – I’m not sure –
that UNDRIP should work differently, even within Canadian law, for different
Indigenous constituencies, whether because their own priorities differ, because they
have organized themselves in importantly different ways, or because they
understand themselves to be at different stages of readiness to use the rights in the
UNDRIP menu effectively. But such differentiation always runs some risk of invidious
comparison and, in the worst case, of suspicions of favouritism. It doesn’t seem selfevident, either, whether universal implementation, postponed till everyone is ready,
or a more incremental approach deserves preference.

With this as background, we turn to some threshold issues.

A.

IDENTITY

In nearly every one of its articles,32 UNDRIP identifies rights ascribed, or states’
obligations owing, to “indigenous peoples.” “Indigenous peoples,” therefore, will be

32

There are a few exceptions. §§6, 7¶1, 17¶3, 22 and 44 of UNDRIP, note 2 above, set out rights
particular to Indigenous individuals; the rights in §§9 and 17¶1 belong alike to Indigenous peoples and
individuals. And §§41, 42 and 46 are institutional or procedural.
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the entities – other things equal, the only entities – empowered to enforce almost all
of the rights set out in UNDRIP once UNDRIP acquires enforceable legal effect. What
UNDRIP does not do, alas, is identify for us these candidate constituencies. According
to the Declaration, “Indigenous peoples have the right to determine their own
identity or membership in accordance with their customs and traditions”33 and “the
right to belong to an indigenous community or nation, in accordance with the
traditions and customs of the community or nation concerned.”34 This would be
helpful instruction if we knew already how to individuate an Indigenous people, but
nothing in the text of UNDRIP tells us what collectives partake of these rights: what
makes “indigenous peoples” Indigenous, or what makes them peoples. The decision
to leave this term undefined may well have been deliberate.35 Its effect, though, is to
leave to those responsible for UNDRIP implementation in Canada the task of
postulating an initial array of “indigenous peoples.” These, after all, will be the
collectives empowered to exercise the UNDRIP rights of self-determination36 and the
ones whose “free, prior and informed consent” mainstream governments must
begin seeking or obtaining as a precondition to going about much of their work.37
Not much else can happen to give effect to the Declaration until this initial
configuration emerges.

33

Ibid, §33, ¶1.
Ibid, §9.
35
The 23rd and final recital at the beginning of UNDRIP, ibid, “recogniz[es] that the situation of
indigenous peoples varies from region to region and from country to country and that the significance
of national and regional particularities and various historical and cultural backgrounds should be taken
into consideration” (italics in original omitted).
36
UNDRIP, ibid, §§3-5, 33¶2.
37
See note 29 above.
34
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It is fortunate that this exercise need not begin from scratch. To qualify under the
Declaration to exercise UNDRIP rights, an entity must, at a minimum, be the kind of
collective capable of exercising the rights that UNDRIP lists: the kind of collective, in
other words, to which it is reasonable to ascribe rights such as these. For UNDRIP
purposes, Indigenous peoples must, for example, be capable, as such, of entering
into treaties and agreements with states38 and of having their own: cultural values
and ethnic identities;39 lands, territories40 and land tenure systems;41 customs and
traditions;

42

cultural, religious and spiritual property;

43

languages and oral

traditions;44 and traditional knowledge.45 For all this to be true of a candidate group,
the group will need, at an absolute minimum, a shared history of significant duration.

From this collection of key attributes, it seems to follow that being a “band” under
the Indian Act46 is neither necessary nor sufficient for a group to qualify under
UNDRIP as an “Indigenous people.” Not sufficient, because nothing in the Indian Act
requires the federal government to take account of any of these attributes in
deciding whether to take the steps that make a “body of Indians” a “band.” Any
“body of Indians” – a term left undefined – is a band if the federal Crown holds land
38

UNDRIP, note 2 above, §37.
Ibid, §8¶2(a), 31.
40
Ibid, §§8¶2(b), 10, 25-28, 30, 32.
41
ibid, §27.
42
Ibid, §§11¶1, 12 33.
43
Ibid, §§11¶2, 12.
44
Ibid, §§13-14.
45
Ibid, §31¶1,
46
RSC 1985, c I-5 (Indian Act), s 2(1) “band.”
39
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or money for its benefit in common, or if the Governor in Council, after April 17, 1985,
declares it to be a band.47 Not necessary, because there is no obligation under the
Indian Act for the federal Crown to do any of this for any given “body of Indians,” yet
the group may have, independently, all the attributes required to exercise UNDRIP
rights fully. (Some Métis collectives come readily to mind here.) This doesn’t mean, of
course, that no Indian Act band could have UNDRIP rights; it does mean, though, that
its status as a band doesn’t help us determine what standing, if any, it warrants for
UNDRIP purposes.48

Somewhat more promising, but differently unhelpful in the end, is the definition of
“Indigenous governing body” one finds in several recent federal statutes. Four such
statutes define that term to mean “a council, government or other entity that is
authorized to act on behalf of an Indigenous group, community or people that holds
rights recognized and affirmed by section 35 of the Constitution Act, 1982.”49 (The
definition of “Indigenous governing body” in the BC Act is essentially the same.) 50 It
would indeed be reasonable to ascribe the rights set out in UNDRIP to Indigenous
peoples whose governing bodies satisfy this description, but the definition fails to

47

Ibid. The Minister of Indigenous Services may combine or divide existing bands essentially at will
upon receipt of a sufficient request from members of the existing band(s): ibid, ss. 2(1) “Minister”
[amended SC 2019, c 29, s 375(1)(a)], 17(1) [enacted RSC 1985, c 32 (1st Supp), s 7].
48
But if Indian Act bands are not to be the bearers of UNDRIP rights, what ought to become of the
statutory authority such bands and their councils currently have under the Indian Act and several other,
more recent federal statutes?
49
See Indigenous Languages Act, note 21 above, s 2 “Indigenous governing body”; Bill C-92 Act, note 21
above, s 1 “Indigenous governing body”; CERA, note 21 above, s 2 “Indigenous governing body”; IAA,
note 21 above, s 2 “Indigenous governing body.”
50
BC Act, note 17 above, s 1(1) “Indigenous governing body.”
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satisfy here for at least two reasons. First, its use would disqualify from UNDRIP’s
benefits any Indigenous collective that had not yet tried, or had tried and failed, to
establish in judicial proceedings that it has existing Aboriginal or treaty rights (the
“rights recognized and affirmed by section 35 of the Constitution Act, 1982”), or
whose treaty or Aboriginal rights were all surrendered or extinguished before April 17,
1982. This will not be a problem for collectives known and accepted as signatories or
adherents to treaties or land claims agreements with the Crown, but significant
numbers of First Nation communities, especially in British Columbia, have yet to take
part in such treaties, and Métis involvement in treaty-making has been, to the best of
my knowledge, rare.51 Why should access to the rights in UNDRIP be conditional on
proof that a given Indigenous collective already has certain constitutional rights?52
Especially when the law now used in appraising claims to such rights developed
without any reference to, or regard for, UNDRIP implementation.

But the other problem with this definition is that it leaves unaddressed a question
essential to the identification enterprise: the level of generality at which to
denominate “Indigenous peoples.” Does, should, the UNDRIP right of selfdetermination,53 for example, belong to the Haudenosaunee Confederacy Chiefs
Council, the Oneida Nation (one of the six nations comprising the confederacy) or the

51

The only clear example I know of is the Adhesion to Treaty 3, the Northwest Angle Treaty (1873) by
“Halfbreeds
of
Rainy
River
and
Lake”:
https://www.rcaanccirnac.gc.ca/eng/1100100028675/1581294028469.
52
Implementing UNDRIP by treaty would be one way of solving this problem. But doing so would
obviate any need for such a definition as the one under discussion.
53
See note 36 above and accompanying text.
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community at the Oneidas of the Thames? Is it the Anishinaabe, the Grand Council of
Treaty 3, or each of the constituent Anishinaabe communities that took part in Treaty
3 whose free, prior and informed consent mainstream governments ought to (have
to) seek or obtain before making or implementing decisions that might affect them?
This statutory definition of “Indigenous governing body” could, in proper
circumstances, accommodate any or all of these responses. But the consequences of
grouping “Indigenous peoples” at any one of these levels of generality, as opposed
to the others, are obvious and significant. Will the chosen configuration honour, or
further compromise, the distribution of authority – the locus of political legitimacy –
under Indigenous legal systems? 54 And how many discrete, self-determining
Indigenous polities can Canadian federalism accommodate operationally? 55 Who
should get to decide how we answer these questions?56

54

By way of example, the Royal Commission on Aboriginal Peoples recommended recognizing rights
of self-determination in 50-80 Indigenous nations – collectives each displaying a shared sense of
collective identity, having sufficient critical mass to assume the powers and responsibilities of selfdetermination, and comprising the predominant population somewhere in Canada – and creating “a
neutral and transparent process for identifying Aboriginal groups entitled to exercise the right of selfdetermination as nations”: Report of the Royal Commission on Aboriginal Peoples, Volume 2:
Restructuring the Relationship (Ottawa: Supply and Services Canada, 1996) at 177-184.
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constituent bands or communities”: “Citizenship, Political and Intergovernmental Problems with
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And there is, finally, the vexing question of Indigeneity. Having section 35 rights may
well suffice to qualify an Indigenous collective as an “indigenous people” entitled to
UNDRIP rights, but who else might also deserve to count as Indigenous for UNDRIP
purposes? Canadian constitutional law almost certainly places this inquiry beyond the
reach of provincial legislative authority; the Supreme Court has said consistently that
“Indianness” – that which makes Indians what they are – is a matter within exclusive
federal legislative competence57 and, more recently, that “all Aboriginal people” are
“Indians” for this purpose.58 And federal attempts to determine unilaterally who
qualifies as Indigenous have not fared well, to say the least, in recent times. Twice
since 2009 lower courts have struck down eligibility rules about federal Indian status
for unjustified discrimination based on sex.59 More recently, Canada, to its credit, has
undertaken extensive consultations with Indigenous groups about matters relating
to Indigenous identity and community membership. 60 Prominent among the
messages from participating Indigenous interlocutors was the need for more time,
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[1988] 1 SCR 749 at 835-836 (quoting with approval Natural Parents, ibid per Laskin CJC); Canadian
Western Bank v Alberta, 2007 SCC 22 at para 61 (“Indianness”); NIL/TU,O Child and Family Services
Society v BC Government & Service Employees’ Union, 2010 SCC 45 (NIL/TU,O) at para 70 (“matters that
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information, federal funding and support so First Nations could think carefully
through, and explain to their members, the implications and consequences of certain
suggested further changes to the current rules for Indian status and band
membership:61 evidence of the magnitude and the complexity of these issues. And
that exercise does not even pretend to address comprehensively the larger generic
issue of Indigeneity.

Two other problems lie beneath the surface of the Indigeneity issue. Should the
inquiry begin with Indigenous individuals, working outward to identify the collectives,
or with Indigenous collectives, working inward to identify the individuals? UNDRIP
itself, once in force, would follow the latter approach; it accords Indigenous peoples
“the right to determine their own identity or membership in accordance with their
customs and traditions”62 but gives Indigenous individuals only a qualified right to
belong to Indigenous nations or collectives, subject to those same traditions and
customs. 63 Intuitively, Indigenous collectives (once we succeed in denominating
them) seem better placed than anyone else to determine who their own members
are. The Supreme Court of Canada, however, thought otherwise, declaring in 2016
that someone could be Métis (and therefore “Aboriginal,” and therefore subject to
“Parliament’s protective authority”) even though no Métis community would accept
them as a member. Unfortunately, it offered no guidance at all on how else to
61
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approach the “fact-driven question to be decided on a case-by-case basis in the
future” about whether a given individual might qualify as Métis.64

Finally, mainstream legislatures and governments, still populated predominantly by
people that do not purport to be Indigenous, have no credible claim to expertise in
deciding independently who is Indigenous. How, then, are they to decide which
voices from the Indigenous side should receive priority in the conversation about
Indigeneity? Individuals and collectives that identify as Indigenous will want, with
good reason, an understanding of the term “Indigenous” in UNDRIP that is broad
enough to include them but not so broad that it dissipates the term’s significance.
There is no assurance that all of them can have both, or that they will agree among
themselves about which should be in and which should be out. Even structuring, let
alone funding, these preparatory conversations, especially on a national scale, will
require some initial assumptions, a willingness to correct them, and considerable tact.

Given all this uncertainty, it would be prudent, I think, to include in the measures
adopted for giving UNDRIP enforceable legal effect some means by which collectives
of Indigenous peoples might reconfigure themselves, combining or dividing as their
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post-UNDRIP experience and good sense dictates. Given the duration and the extent
of Canadian and, before that, colonial interference with traditional Indigenous
structures of governance and internal authority, it would be surprising, if not
downright miraculous, if those responsible managed, all at once on the first try, to
identify for UNDRIP purposes the optimal set of collectives of “indigenous peoples”
in present-day Canada.

B.

PLACE

Giving UNDRIP enforceable legal effect almost certainly will increase dramatically
both the protection available to Indigenous peoples’ lands and the complement of
lands that are subject to such protection. Among other relevant provisions,65 the
Declaration affirms Indigenous peoples’ “right to,” and “right to own, use, develop
and control” “the lands, territories and resources which they have traditionally
owned, occupied or otherwise used or acquired,”66 and imposes an affirmative
obligation on states to “give legal recognition and protection to these lands,
territories and resources.”67 It entitles Indigenous peoples to redress, in specie unless
that is “not possible,”68 when such lands “have been confiscated, taken, occupied,
used or damaged without their free, prior and informed consent”69 and requires
states to “establish and implement, in conjunction with indigenous peoples
concerned, a fair, independent, impartial, open and transparent process … to
65

See, e.g., UNDRIP, note 2 above, §§25, 29-30.
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recognize and adjudicate the rights of indigenous peoples pertaining to” these lands,
territories and resources.70 It prohibits any subsequent non-consensual relocation of
Indigenous peoples from their lands or territories, and any relocation at all without
“agreement on just and fair compensation,”71 and it requires states to “provide
effective mechanisms for prevention of, and redress for …[a]ny action which has the
effect of dispossessing them of their lands, territories or resources.”72 Finally, states
must “consult and cooperate in good faith with the indigenous peoples concerned
through their own representative institutions in order to obtain their free and
informed consent prior to the approval of any project affecting their lands or
territories and other resources, …”73

Implementation of any of this can begin only after the nominate Indigenous peoples
(again, once we know who they are) have identified the lands, territories and
resources that are, or were traditionally, theirs. It is possible, but far from certain,
that this exercise in identification will proceed without irreconcilable differences
among Indigenous peoples whose territories overlap. Where differences emerge
among them, someone is going to have to decide how best to address those
differences: whether these are issues best left to the Indigenous groups themselves,
or whether mainstream institutions have some role to play in resolving them. More
vexing, almost certainly, will be the task of weighing the UNDRIP rights of Indigenous
70
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peoples to the lands they have identified against the interests of non-Indigenous
others who claim entitlement under mainstream law to some of those same lands.
Because these UNDRIP rights extend to “the lands, territories and resources which
[Indigenous peoples] have traditionally owned, occupied or otherwise used or
acquired,”74 we can’t just assume that the only lands at issue for UNDRIP purposes
are public lands.75 It may be necessary, for instance, to consider whether the land
surrender provisions in the English versions of the post-Confederation numbered
treaties accurately reflect the “free, prior and informed consent” 76 of their
Indigenous signatories77 or, for that matter, whether those provisions are consistent
with the federal Crown’s fiduciary obligation to prevent exploitative bargains78 and
avoid conflicts of interest79 when Indigenous interests in land are being proposed for
surrender.
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There is, in addition, the task of authenticating the interests Indigenous peoples have
in the lands, territories and resources they have identified as theirs. One option is to
accept as definitive Indigenous peoples’ own identification of their lands and their
interests, especially if that identification reflects consensus among the several
different Indigenous peoples having traditional territories. But one doubts somehow
that mainstream Canada would countenance that approach, not least because nonIndigenous settlers claim interests (derived from the Crown) in many of those same
lands (and quite often vote in significant numbers in elections). Any other solution to
the authentication problem is going to require some sort of test to distinguish the
sound identifications from the bogus ones.

If this task is left to the mainstream courts in the absence of further direction, they
will be strongly tempted to invoke the law they know already: the tests in use to
adjudicate claims of Aboriginal title.80 There are two obvious problems with having
them do so. First, it will postpone for years for most Indigenous peoples any
meaningful enforcement of UNDRIP land rights, because of the evidentiary
complications involved in appraising claims of Aboriginal title. The trial alone in
80
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Delgamuukw required 374 sitting days;81 the trial in Tsilhqot’in consumed “339 days
over a span of five years.”82 There is no obvious reason to expect a more streamlined
process for addressing such claims in the future. But second, and probably more
important, implementation of UNDRIP’s land rights would make little meaningful
difference in the lives of Indigenous peoples if it did no more than codify rights
available already to communities having the patience, the evidence and the resources
to prove that they have, or at least that they once had, Aboriginal title. But if
Aboriginal title is not to be the measure of UNDRIP land rights, what measure should
we use for that purpose instead?

UNDRIP’s land rights regime poses at least two other issues worthy of mention. The
first concerns the redress provisions for Indigenous peoples deprived without their
consent of their traditional lands, resources or territories because of dispossession,
relocation, confiscation or damage.83 It seems reasonable to suppose that these
provisions appear in UNDRIP because Indigenous peoples already have suffered such
deprivations in respect of their traditional lands. 84 Will those provisions apply
prospectively only, to Crown or settler misbehavior subsequent to their
implementation, or will they entitle Indigenous peoples to recourse in respect of
81
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historical grievances that relate to land: incidents of deprivation that have occurred
already? It is difficult to overstate the importance of this question. And if the decision
is to give these remedies retroactive scope, it will be essential to clarify the
relationship between them and the limitation periods that ordinarily govern civil
proceedings under provincial and federal law.

Second, UNDRIP itself requires that any process established to adjudicate and
enforce the land rights in the Declaration “giv[e] due recognition to indigenous
peoples’ laws, traditions, customs and land tenure systems, …”85 What form should
such recognition take? How should mainstream law take account of Indigenous legal
orders: as foreign law, or as domestic law?86 Foreign law requires proof as fact by
means of expert evidence, failing which adjudicators assume it to be identical with
the law they would apply ordinarily.87 And courts may “decline to enforce foreign
laws where such laws are contrary to public policy, …”88 Domestic law, on the other
hand, is law that need not be specially proved; it is law of which adjudicators may
85
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take judicial notice. But reliable judicial notice is possible only for those with some
antecedent familiarity with the relevant body of domestic law. Such familiarity with
the multiple bodies of Indigenous law subsisting today in Canada is unusual. If we
accept that Indigenous laws, traditions, customs and land tenure systems form part
of domestic Canadian law, “due recognition” of them while adjudicating UNDRIP
land rights is possible only for adjudicators conversant already with the relevant laws
of the relevant Indigenous peoples.

Be this as it may, it seems almost certain that federally appointed judges will have
some role in the adjudication of UNDRIP land rights. Even if the scheme assigns
original jurisdiction elsewhere in respect of such matters and affords no right of
appeal to the regular courts, some supervisory jurisdiction over such proceedings will
remain with either the provincial superior courts89 or the federal courts.90

C.

89

CULTURE
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UNDRIP acknowledges Indigenous peoples’ “right not to be subjected to forced
assimilation or destruction of their culture,”91 their “right to practise and revitalize
their cultural traditions and customs[, including] the right to maintain, protect and
develop the past, present and future manifestations of their cultures,”92 their “right
to maintain, control, protect and develop their cultural heritage, traditional
knowledge and traditional cultural expressions, as well as the manifestations of their
sciences, technologies and cultures,” and their intellectual property in these
manifestations.93 It requires that states provide effective redress mechanisms for any
deprivation of their cultural values,94 and for “cultural, intellectual, religious and
spiritual property taken [from them] without their free, prior and informed consent
or in violation of their laws, traditions and customs.”95

Effective implementation of the Declaration’s culture provisions raises issues of
identification, authentication and temporal scope identical to those discussed in
respect of Indigenous peoples’ UNDRIP land rights.96 It seems probable that we will
need some way of distinguishing Indigenous peoples’ “cultural traditions and
customs” from the other kinds of pursuits in which Indigenous peoples, like the rest

91

UNDRIP, note 2 above, §8¶1.
Ibid, §11¶1.
93
Ibid, §31¶1. See also §§12 (right to manifest and teach their spiritual and religious traditions;
obligation to facilitate access to or repatriation of ceremonial objects and human remains) and 15
(“right to the dignity and diversity of their cultures, traditions, histories and aspirations”).
94
Ibid, §8¶2(a).
95
Ibid, §11¶2. See also §31¶2 (states must “take effective measures to recognize and protect the
exercise of” Indigenous peoples rights to their cultural heritage, traditional knowledge and intellectual
property).
96
See notes 74-83 above and accompanying text.
92

26
of us, happen to take part from time to time. It may seem tempting, for the sake of
convenience, to use for this purpose the test already adopted for identifying
Aboriginal rights: contemporary versions of customs, traditions or practices found to
be “integral to the distinctive culture”97 of the ancestral Indigenous community as of
a particular historical reference date.98 But doing so, again, would render these
UNDRIP provisions redundant, mere duplicates of rights already available to
Indigenous peoples that have sufficient resources and sufficient ethnohistorical
evidence to establish them. And an approach that required candidate Indigenous
cultural customs to have such deep historical anchorage would seem, on its face,
inconsistent with the explicit UNDRIP right “to maintain, protect and develop the
past, present and future manifestations of their cultures, …”99 Again, we are going to
need some different test to use for this purpose.100 It would be helpful if there were
agreement about that test by the time these UNDRIP rights took effect. And it will, as
before, be essential to clarify whether the related redress provisions, 101 whose
inclusion in UNDRIP probably responds to past dispossessions of Indigenous peoples’
97
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cultural and spiritual property,102 are to apply prospectively only or to permit recovery
for previous forms of cultural interference or of properties already taken without
consent. In the latter event, it will, again, be necessary to clarify how these rights of
recovery relate to existing limitation periods and to previous statutory prohibitions of
certain Indigenous cultural practices.103

D.

BACKSTOP

The Declaration is replete with affirmative obligations 104 that states owe to
Indigenous peoples. By giving UNDRIP enforceable effect in Canadian law, the
federal order of government will be undertaking these obligations. Several other
UNDRIP provisions adjure signatory states to get out of the way to leave room for
the exercise of rights identified in the Declaration.105 What isn’t clear and needs
attention is what further role, if any, mainstream governments in Canada ought to
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have, beyond the several enumerated affirmative obligations, when and if something
goes wrong within a community of Indigenous peoples going about the business of
exercising its UNDRIP autonomy rights.106 Two examples illustrate the point.

1. Significant Economic Setback
Imagine first that a such a community, exercising its UNDRIP right “to own, use,
develop and control the …resources” it possesses,107 suffers a catastrophic financial
reverse, as a result of improvidence, inexperience, inferior bargaining power or
perhaps just simple bad luck.108 Whose problem is that? What responsibility, if any,
should the Crown have to protect or indemnify a community of Indigenous peoples
that suffered economic misfortune as a result of choices the community itself had
made (without, let’s assume, advice from the Crown)109 in exercising its UNDRIP
rights?

Three UNDRIP provisions arguably impose on states affirmative economic obligations
to Indigenous peoples. Article 4 give Indigenous peoples a right to “ways and means
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for financing their autonomous functions.” Article 21 confers on them “the right,
without discrimination, to the improvement of their economic and social conditions,
…”110 and requires that states “take effective measures, and where appropriate,
special measures to ensure continuing improvement of their economic and social
conditions.”111 And Article 39 sets out Indigenous peoples’ “right to have access to
financial and technical assistance from states and through international cooperation,
for the enjoyment of rights contained in this Declaration.” None of these provisions
seems on its face to authorize states to intercede to prevent or reverse improvident
or exploitative transactions involving communities of Indigenous peoples exercising
UNDRIP rights to self-determination 112 or rights to own and use their own
resources.113 But would their enactment require the Crown to save such communities
harmless from the unfavorable consequences of transactions in which the Crown
played no part? Do they render the Crown an insurer against such losses?

The short answer, given the phrasing of these three provisions, is, I think, “not
necessarily.” The Crown, of course, could choose to undertake such a role and to
assume the consequent obligations. But these UNDRIP provisions do not seem to
require it. For one thing, it is a principle of Commonwealth constitutional law that
expenditures of public funds require parliamentary authorization.114 None of these
UNDRIP provisions is specific about the circumstances in which states are to provide
110
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financial resources to their Indigenous peoples or about how to ascertain the
amounts sufficient in those circumstances. None, therefore, if given domestic effect
as is, would suffice on its own as parliamentary authorization for any given
expenditure, and none appears to prescribe any particular state response to this
specific situation. And courts, left to their own devices, would probably be disposed
to construe these UNDRIP articles in a manner consistent with the existing general
law about the Crown as protector of Indigenous interests.

The Crown, the Supreme Court has said, is in a fiduciary relationship with Indigenous
peoples.115 It has enforceable fiduciary obligations to them when it has discretionary
control over any “independent legal interest”116 that a community of Indigenous
peoples holds communally.117 Among them are obligations “to act on behalf of the
Indians [sic] so as to protect their interests in transactions with third parties” – to
“prevent the Indians from being exploited”118 – and to exercise its control over the
relevant interests as would “a man [sic] of ordinary prudence in managing his own
affairs.”119 But the Crown’s enforceable obligations as a fiduciary do not extend at
present past the outer limits of its discretionary control over a candidate Indigenous
interest. When a self-determining community of Indigenous peoples is free, without
115
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any Crown supervision, to do what it will with that interest, the Crown no longer has
(if it ever had) capacity to protect that interest.120 And without capacity, the Crown
no longer has (if it ever had) an enforceable obligation to do so.121 When such a
community wants the Crown to relinquish such control as it has over such an interest,
the Crown, as fiduciary, “must be satisfied that any transfer is in the best interest” of
that community122 and is accountable for its judgment on that issue.123

One relevant question, then, is whether, and if so to what extent, UNDRIP, once in
force, would strip the Crown of discretionary control the Crown now exercises over
Indigenous collectives’ “independent legal interests.”124 Any such reduction will yield,
as a matter of general law, a concomitant reduction in the enforceable obligations of
the Crown as fiduciary in respect of those interests.125 A related question is how much
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of its remaining discretionary control the Crown should be prepared to relinquish in
getting out of the way of the Declaration’s autonomy rights.126 Canada’s current
public position on this second issue is clear:
In circumstances where Aboriginal groups wish the Crown to have certain
ongoing obligations, self-government jurisdiction or authority will,
correspondingly, be limited. In such cases, continuing Crown obligations
should be clearly defined. There is no justifiable basis for the Government to
retain fiduciary obligations in relation to subject matters over which it has
relinquished its control and over which an Aboriginal government or
institution, has, correspondingly, assumed control.127
Different communities of Indigenous peoples might well prefer different outcomes
(and have differing capacities to show that discontinuation of Crown discretion over
their “independent legal interests” is in their best interest as communities).128

Left unaddressed, these difficult issues create potential for real disappointment or
real surprise when UNDRIP takes effect as Canadian law. It is reasonable to suppose
that UNDRIP Articles 4, 21 and 39, once in effect, will impose at least some
enforceable financial obligations on the Crown to Indigenous peoples. It would be
prudent, if possible, to reach agreement in advance about the specifics of those
obligations: about their extent and duration, and about what shapes and triggers
them. And it seems extremely important that there be shared understandings about
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the Crown’s ongoing role, if any, in protecting particular self-determining Indigenous
communities from their own potential future financial misfortunes.

2. Discord Within the Community
According to the Declaration, Indigenous peoples and individuals have “the right to
full enjoyment …of all human rights and fundamental freedoms as recognized in
…international human rights law”129 and “the right to be free from any kind of
discrimination, in the exercise of their rights.”130 “Indigenous individuals have the
rights to life, physical and mental integrity, liberty and security of person.” 131 And
“[a]ll the rights and freedoms recognized [in UNDRIP] are equally guaranteed to
male and female indigenous individuals.” 132 To the extent that these rights
supplement, and do not duplicate, somewhat similar protections already available in
Canadian law, it seems clear that Indigenous peoples will be able to enforce them
against mainstream governments once UNDRIP has the force of law in Canada. But
suppose that contraventions of these rights are said to be occurring within selfdetermining communities of Indigenous peoples. Suppose, for example, that
Indigenous women living in some such community experience exclusion from some
important aspect of community life or community decision-making. At least one
UNDRIP provision requires that Indigenous peoples maintain and develop their forms
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of governance “in accordance with international human rights standards.”133 But
what recourse would – what recourse should – those women have to mainstream
governments or institutions to address their concerns about discrimination, or about
safety? What business is it of the rest of us how a self-determining community of
Indigenous peoples conducts its internal affairs?

This concern is neither imaginary nor hypothetical. In the early 1990s, when the
federal, provincial and territorial governments and several national Indigenous
organizations were making serious efforts to entrench in the constitution an inherent
(Aboriginal) right of Indigenous self-government, the Native Women’s Association of
Canada (NWAC) went to court in an unsuccessful attempt to be included in those
negotiations.134 NWAC’s principal concern was to ensure that the Canadian Charter of
Rights and Freedoms,135 without its “notwithstanding” clause,136 would apply to any
Indigenous government exercising such a right.137 Several other commentators, most
of them Indigenous, urged the federal government not to forsake Indigenous women
to the discretion of predominantly male Indigenous leadership.138
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As it happens, almost any realistic scenario for rendering UNDRIP enforceable in
Canadian law would leave Indigenous peoples’ rights of self-determination subject to
the Charter.139 It’s far from clear, though, just how the Charter would (or, frankly,
should) address issues or complaints that arose from within communities of
Indigenous peoples exercising their right to self-determination or their right “to
autonomy or self-government in matters relating to their internal and local affairs.”140
We know, for example, that at least some aspects of some traditional Indigenous
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legal systems are gendered already. 141 How relevant is that in appraising
discrimination complaints about other gender differences that emerge in
communities of Indigenous peoples adhering to those traditions? And if, as it seems,
a good part of the point of giving effect to rights that protect Indigenous peoples’
collective autonomy (and give “due recognition” to their own laws and legal
systems)142 is to create sufficient space for them to do things differently, their way,
how ought the law to allow for that difference in appraising possible justifications of
measures it deems discriminatory taken by those collectives? 143 Finally, what
protection would the UNDRIP autonomy rights derive from section 25 of the
Charter?144
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One option, of course, is to let the Charter do its work with these issues and to wait
and see what happens. But regardless of the results of any potential Charter litigation,
those implementing UNDRIP in Canada will need to decide what to do about the
Canadian Human Rights Act.145 The CHRA identifies, and provides an arm’s length
complaint and redress procedure 146 for, practices within federal legislative
authority
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that discriminate in respect of goods, services, facilities or

accommodations,148 employment149 or harassment150 or that incite others to engage
in such practices,151 on the basis of any prohibited ground of discrimination.152 One
such prohibited ground is, of course, discrimination on the basis of sex.153 Do the
UNDRIP rights that promote collective Indigenous autonomy deserve exemption
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matters under federal legislative authority, to the full force of the CHRA? Or is some
intermediate option most appropriate? If the CHRA’s own legislative history is
indicative,154 one can expect this decision, whatever it is, to be controversial.

Whether or not the CHRA comes to govern collective UNDRIP rights, the federal
Crown may well be expected (by some individuals or advocacy groups) to
intervene, 155 and (by representatives of some self-determining collectives of
Indigenous peoples) not to intervene, in situations featuring instances of sex
discrimination (or violations of other UNDRIP individual rights) alleged to be
occurring within such collectives. UNDRIP itself gives states the option of limiting
154
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exercise of the rights it sets forth, but only where “such limitations … are
determined by law and in accordance with international human rights obligations,”
are “non-discriminatory and [are] strictly necessary solely for the purpose of securing
due recognition and respect for the rights and freedoms of others and for meeting
the just and most compelling requirements of a democratic society.” 156 These
exacting standards, once interpreted (but by whom?), will clarify what must be true
of external constraints on UNDRIP rights for them to be UNDRIP-compliant, but
nothing in UNDRIP obligates states to impose such external limits. States – in our
case, Canada – must make that decision afresh each time for themselves. Each time
they do so, they will be giving priority either to UNDRIP individual rights or to
UNDRIP collective rights. The long-term credibility of any Canadian scheme to
implement the Declaration will depend in significant part on the soundness and the
transparency of the reasoning that informs such determinations. Actual experience
will, of course, refine that reasoning, but it would be prudent, before UNDRIP comes
into full force in Canada, to seek and achieve as much agreement as possible with
Indigenous peoples about what kinds of circumstances might justify, in principle,
Crown intervention to address alleged unfairness within self-determining collectives
of Indigenous peoples.

156

UNDRIP, note 2 above, §46¶2.

40
Like the previous scenario, this one raises, but does not answer, difficult questions
about the scope and permeability of Indigenous autonomy under UNDRIP. Such
questions will arise repeatedly once UNDRIP has enforceable effect in Canadian law.

III.

ACHIEVING IMPLEMENTATION

The preceding discussion identified some of the threshold substantive issues on
whose resolution successful UNDRIP implementation seems to me to depend. In a
perfect world, Indigenous and Crown representatives would reach a shared
understanding about them – or, at an absolute minimum, a shared understanding
about the means and standards for use in resolving disputes about them – before
UNDRIP acquired full domestic legal force. The discussion that follows assumes that
the parties have reached some such shared understanding or have made fully
informed decisions to defer these issues and take their chances before domestic
adjudicators. The task now is to consider what it will take to give UNDRIP enduring
enforceable legal effect in Canada. I trust we can agree at the outset that
constitutional amendment for this purpose is simply not a serious option.

A. VEHICLE AND PACE OF IMPLEMENTATION
1. The Treaty Option
The federal government has pledged, in the first year of its mandate, to introduce
legislation to implement UNDRIP.157 Most of the rest of this discussion will focus on
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implementation issues relating to legislation. First, though, it makes sense to
consider what it would mean to implement UNDRIP by treaty.

Treaties are, of course, negotiated agreements involving two or more distinct parties.
“[W]hat characterizes a treaty” between the Crown and Indigenous peoples, the
Supreme Court said in Sioui, “is the intention to create obligations, the presence of
mutually binding obligations and a certain measure of solemnity.”158 There is room
for dispute about what obligations, if any, UNDRIP would impose on Indigenous
peoples to the Crown, but the court has been generous in its application of these
criteria. Later in Sioui, for instance, it observed that “solemnities are not crucial to the
existence of a treaty,”159 and in the treaty at issue there, all that was expected of the
Indigenous party (the Hurons) was “alliance [with the British] or at least neutrality”
during the war then underway with the French.160 In any event, the parties to a treaty
giving effect to UNDRIP could include, if necessary, explicit provisions meant to
satisfy a “mutually binding obligations” requirement. And we now know that the
obligations the Crown undertakes in a treaty bind both orders of government, federal
and provincial, even when no provincial government took part in negotiation of the
treaty.161
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Section 35 of the Constitution Act, 1982162 protects “[t]he existing … treaty rights of
the aboriginal peoples of Canada” – “the Indian, Inuit and Métis peoples of
Canada”163 – from unjustified infringement164 by federal165 and provincial166 legislation
or government action. “Existing” rights, for this purpose, are rights that “were in
existence when the Constitution Act, 1982 came into effect.”167 A treaty made today
to implement UNDRIP wouldn’t satisfy this requirement. But according to section
35(3), the term “treaty rights” in section 35(1) “includes rights that now exist by way
of land claims agreements or may be so acquired” (emphasis added). On at least three
occasions,168 the Supreme Court has acknowledged that rights in post-1982 treaties
attract section 35’s protection. Strictly speaking, any post-1982 treaty seeking
protection under section 35 needs to qualify as a “land claims agreement” for
purposes of section 35(3). We don’t yet have criteria for identifying land claims
agreements, but it seems reasonable to suppose that identifying in the treaty
instrument the lands of each Indigenous people for purposes of the UNDRIP land
rights provisions169 could qualify an UNDRIP treaty as a land claims agreement.
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Incorporating UNDRIP into a treaty would give the rights it sets out constitutional
protection 170 and almost certainly protect them from subsequent unilateral
extinguishment.171 It would also ensure – and require – that the parties to the treaty
reach agreement, before implementation, about the essential threshold issues
identified above (and any others).172 Assuming that any UNDRIP treaty captured that
consensus with sufficient clarity and specificity, the result would maximize the
chance that UNDRIP implementation proceeded as all involved intended.

The disadvantage, as mentioned above, is, of course, that negotiated agreements
can take considerable time to achieve, especially where, as here, the interests of the
parties participating have diverged and conflicted so often and so significantly and
where there is so little antecedent mutual trust. Duration is a problem for two
obvious reasons. First, there can be no assurance that negotiations will reach
170
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agreement within the mandate of any particular federal government (or, come to
that, within the mandate of an Indigenous people’s leadership at any given time), and
it is foolish to assume that all potential subsequent federal governments will share
the current one’s public commitment to UNDRIP implementation. (Recall that only
three – at most four -- of the five major federal political parties announced support in
the last election for UNDRIP implementation.)173 Second, in the absence of any
interim alternative measure, no Indigenous peoples will benefit from the rights in
UNDRIP unless and until the treaty negotiations reach fruition. Each of these
considerations generates particular incentives and disincentives for the parties to
negotiate and affects in fairly obvious ways their relative bargaining power in any
UNDRIP treaty negotiations.

If the idea of an UNDRIP treaty seems appealing, therefore, it might well be good
public policy to implement on an interim basis some statutory UNDRIP scheme to
serve while the treaty negotiations take their course.174
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All other things being equal, the ideal for UNDRIP implementation would be for it to
take effect nationwide at about the same time. Simultaneous nationwide
implementation would ensure a measure of uniformity, avoid “creat[ing] an
awkward patchwork of … protection”175 for UNDRIP rights, and – again, all other
things equal – reduce any risk of invidious comparison as among regions or different
Indigenous peoples. But time, as just discussed, is a concern in negotiating
consensual UNDRIP implementation by treaty, and there is reason to believe that the
duration of the negotiation process could vary upward with the number of
participants. In addition, and quite apart from this, it is possible that different
collectives of Indigenous peoples will perceive themselves to be in different states of
readiness for the responsibilities that accompany the rights that UNDRIP offers,
perhaps because some of them are just resolving a new collective identity as an
Indigenous people or restoring a traditional one that was long suppressed or
dormant. Finally, it is conceivable, at least, that some Indigenous peoples will prefer
to use their UNDRIP right to self-determination to remain with some version of the
status quo. Such considerations as these make it prudent to entertain, as appropriate,
scenarios for phased, consensual UNDRIP implementation.

Such models exist, for both treaties and legislation. It was fairly common, for
example, for post-Confederation numbered treaties in Canada to include adhesions:
arrangements with nearby communities that had not taken part originally to agree
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subsequently to the terms of a treaty previously negotiated.176 The circumstances
surrounding those adhesions varied from treaty to treaty; reasonable people differ
about the efficacy and the equity of some of them. But their existence suggests that
there are ways of negotiating a treaty arrangement with an initial cohort of
Indigenous peoples and expanding it subsequently to include additional Indigenous
peoples that make informed choices to join that treaty relationship. In a perfect
world, a treaty today that was meant to leave room for adhesions would include a
protocol setting out the procedures and the consents required to expand the cohort
of treaty participants. Any such protocol would have to include a way of addressing
and resolving any disputes among the relevant Indigenous peoples about whose
lands are traditionally whose.177

An attractive alternative model is the one adopted in modern treaty negotiations
with the Yukon First Nations. It featured an umbrella final agreement among the
Council of Yukon Indians and the governments of Canada and Yukon,178 which had no
enforceable legal effect of its own179 but created a template for the conclusion of
subsequent individual “settlement agreements” with each of the several Yukon First
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Nations.180 The settlement agreements, which were to be land claims agreements for
purposes of the Constitution Act, 1982,181 would each include key provisions of the
umbrella final agreement but would also include specific provisions applicable only to
their signatories.182 This model left some room for tailoring to meet the specific
circumstances of the different Indigenous signatories.

Similar flexibility is available in legislative design. The First Nations Land Management
Act183 offers interested First Nations expanded authority over reserve lands184 and
exemption for their reserves and themselves from several of the more restrictive
provisions in the Indian Act.185 To participate, an interested First Nation must sign a
Framework Agreement186 with the federal Crown, be enrolled under the Act by the
Minister of Crown-Indigenous Relations,187 enter into an “individual agreement” with
the minister188 and prepare and obtain its members’ approval of a land code for its
reserve.189 The First Nations Fiscal Management Act and the First Nations Oil and Gas
and Moneys Management Act190 offer interested First Nations, on an opt-in basis,
enhanced powers of taxation, financial management and management and
regulation of on-reserve oil and gas exploration and exploitation, among others,
180
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subject to some preliminary and subsequent procedural requirements. Federal
legislation enacted to give the Declaration enforceable legal effect in Canada could, if
thought appropriate, take a somewhat similar form, giving Indigenous peoples (again,
once identified authoritatively as such) the option of undertaking when they are
ready the rights and responsibilities that would result from UNDRIP’s implementation.

B.

THE LEGISLATIVE OPTION

Using legislation to render the rights in UNDRIP enforceable in Canada has certain
clear advantages. In principle, a government may proceed unilaterally,191 and it may
decide when to give effect to UNDRIP. Realistically speaking, legislation may be the
only way of giving any of UNDRIP’s benefits to Indigenous peoples in a timely way.
And as mentioned above, the federal government has said publicly that it intends to
introduce UNDRIP implementation legislation in 2020. 192 This option, therefore,
deserves a closer look.

But there are potential disadvantages to relying on ordinary legislation to implement
UNDRIP rights. Legislation has no legal effect unless it is enacted by the right, not by
the wrong, order of government. It is susceptible to frustration, and indeed to
outright repeal, by a different government with a different policy agenda and
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political base. It is at risk of gradual cumulative erosion as a result of subsequent,
more specific, coordinate legislation. And it will take forethought to integrate
Indigenous peoples’ consent into administrative decision-making in a way that works.
Each of these issues deserves independent attention.

1.

Federal, Provincial or Both?

The Constitution Act, 1867 193 gives the federal order of government exclusive
authority to make laws in relation to “Indians, and Lands reserved for the Indians.”194
As mentioned above, we know now that the term “Indians,” as it appears in that Act,
is broad enough to include both Inuit 195 and Métis: 196 indeed, “all Aboriginal
people.”197 The rights set out in the Declaration pertain, by their terms, exclusively to
“indigenous peoples.” “Indigenous peoples,” therefore, are going to be the primary
subject matter of any federal legislation aimed at bringing UNDRIP into effect in
Canada. Accordingly, any such measure is almost certain to be valid, enforceable
federal legislation, despite any incidental effects it may have on matters within
exclusive provincial legislative authority.198 Federal legislation found to be really
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about something within federal legislative authority does not cease to be valid
merely because of incidental effects on provincial legislative authority.199

As for the provinces, they probably do have capacity to implement some UNDRIP
provisions themselves. Otherwise valid provincial legislation – legislation really about
something within exclusive provincial legislative authority200 – does not cease to be
valid “because it affects something which is subject to Federal legislation”201 or
federal legislative authority. Provincial legislation may not “single out” “Indians” for
special

treatment,

202

but

“‘singling

out’

should

not be

confused

with

disproportionate effect”; 203 “[t]he mere mention of the word ‘aboriginal’ in a
statutory provision does not render it ultra vires the province.” 204 Provinces,
therefore, probably could give effect, in otherwise valid provincial laws, to the
UNDRIP rights that relate to education, 205 employment and labour relations, 206
health207 and perhaps cultural objects and practices,208 and could bind themselves
prospectively (if they did it properly)209 to seek Indigenous peoples’ free, prior and
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informed consent before taking administrative measures or approving development
projects that affect them or their lands, territories or resources.210

But because the power to make laws in relation to “Indians, and Lands reserved for
the Indians” is exclusive to the federal order of government, provincial legislation
deemed to be really about Indians – now, Indigenous peoples211 – or their lands will
be invalid.212 And at least some of the provisions in UNDRIP do seem to come
exclusively within federal legislative authority. As mentioned above, 213 provincial
legislation couldn’t validly purport to specify independently which individuals count
as, or which collectives count among, “indigenous peoples” for UNDRIP purposes.
Neither could it validly give effect to the provisions that deal specifically with issues
of membership in particular collectives of Indigenous peoples;214 those provisions are,
on their face, of the essence of “Indianness.”215 The same is true, very probably, of
the rights in UNDRIP that provide for Indigenous self-determination and
governance, 216 and the rights that require ascertainment and protection of
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Indigenous peoples’ traditional use and ownership of lands.217 Finally, UNDRIP in its
entirety contains little except rights specific, and state obligations owed specifically
to, Indigenous peoples as such. Implementation of UNDRIP as a comprehensive
whole, therefore, is almost certainly beyond provincial legislative authority.
Achievement of that objective will require a federal initiative.

2.

Vulnerabilities

One advantage of federal legislation as a means of incorporating UNDRIP into
Canadian law is that it – and that which it incorporates into Canadian law – will always
prevail, in case of conflict, over relevant provincial legislation.218 But if UNDRIP’s
enforceability within Canadian law depends entirely on ordinary federal legislation, it
is vulnerable to all the same limitations that beset such legislation. Other things being
equal, it will not bind the Crown, either federal or provincial.219 It will give way, in case
of conflict, to any other federal legislation that is more specific or more recent.220 And,
not least, it is subject to repeal at the hands of any subsequent federal government
to whose political base or policy agenda UNDRIP is not congenial.221 If UNDRIP is to
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have lasting effect within Canadian law, one must consider at the outset what to do
about each of these default vulnerabilities.

a.

Crown Immunity

According to section 17 of the federal Interpretation Act,222 “[n]o enactment is
binding on Her Majesty or affects Her Majesty or Her Majesty’s rights or prerogatives
in any manner, except as mentioned or referred to in the enactment.” This
presumptive immunity extends to provincial Crowns, not just to the federal Crown.223
The point is not that Parliament lacks capacity to subject the Crown in right of a
province to federal legislation; it can.224 The point is that courts need a very good
reason to conclude that Parliament meant any given legislation to govern (“bind”)
any provincial Crown (or the federal Crown). This means that a federal statute giving
legal effect to UNDRIP will not necessarily render UNDRIP’s rights and obligations
enforceable against provincial Crowns. And this, in turn, means – to take perhaps the
most obvious example – that provinces might very well not be required, even after
implementation, to fulfill the more exacting obligations UNDRIP imposes as to
consultation, cooperation and consent, 225 but only to continue fulfilling the
consultation obligations to which they are already subject under Canadian law.226
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What must be true for a given federal statute to bind the Crown?227 In Alberta
Government Telephones, the court summarized the situation in this way:
It seems to me that the words ‘mentioned or referred to’ in s. 16 [now s. 17]
are capable of encompassing: (1) expressly binding words (‘Her Majesty is
bound’); (2) a clear intention to bind which, in Bombay[228] terminology, ‘is
manifest from the very terms of the statute’, in other words, an intention
revealed when provisions are read in the context of other textual provisions,
…; and, (3) an intention to bind where the purpose of the statute would be
‘wholly frustrated’ if the government were not bound, or, in other words, if an
absurdity (as opposed to simply an undesirable result) were produced.229
In my view, it would be reasonable to infer from a federal statute giving legal effect
to UNDRIP a legislative intention that the statute bind the federal Crown; UNDRIP is
all about the obligations of “states” and the rights Indigenous peoples have as
against them. It is, however, much less obvious that such a statute need, and
therefore would, bind the Crown in right of the provinces. It would, no doubt, be
undesirable for the rights in UNDRIP to be enforceable exclusively against the federal
order of government, but it wouldn’t be absurd; at a minimum, even that result
would be a marked improvement for Indigenous peoples over the status quo. And
the fact that the language in UNDRIP speaks exclusively of “states,” taking no
account of subnational governance units in states that are federated, makes it
227
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difficult to infer, without more, “a clear intention to bind … ‘manifest from the very
terms of the statute.’”230

The prudent course, therefore, in designing federal UNDRIP implementation
legislation would be to include a provision binding the Crown, provincial and federal,
explicitly,231 if the intention is that UNDRIP’s rights and obligations be enforceable
comprehensively in Canada.

b.

Implied Repeal

If UNDRIP takes effect by way of federal legislation, it, and the legislation giving it
effect, will find its place among the rest of the federal legislation. Suppose there is a
conflict between something in UNDRIP and provisions in some other federal statute.
What happens then?

The Supreme Court set out the relevant law concisely in Lévis:
When a conflict [between coordinate statutes] does exist and it cannot be
resolved by adopting an interpretation which would remove the inconsistency,
the question that must be answered is which provision should prevail. The
objective is to determine the legislature’s intent. Where there is no express
indication of which law should prevail, two presumptions have developed in
the jurisprudence to aid this task. These are that the more recent law prevails
over the earlier law and that the special law prevails over the general …The
first presumes that the legislature was fully cognizant of the existing laws
when a new law was enacted. If a new law conflicts with an existing law, it can
only be presumed that the new one is to take precedence. The second
presumes that the legislature intended a special law to apply over a general
230
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one since to hold otherwise would in effect render the special law obsolete.
Neither presumption is, however, absolute. Both are only indices of legislative
intent and may be rebutted if other considerations show a different legislative
intent …232
In brief, and other things equal, provisions in other federal legislation would
supersede the rights and obligations given effect in federal UNDRIP legislation if the
other legislation were the later of the two or if, regardless of the time they took
effect, they dealt more specifically with the relevant subject matter. The latter
presumption is of particular interest here because of the (understandably) high
generality of the Declaration’s language. The risk is that UNDRIP, though still in force,
would gradually recede in importance as a result of subordination to the terms of
these other federal statutory arrangements.

But as the court in Lévis makes clear, these statutory presumptions are rebuttable “if
other considerations show a different legislative intent”: if, for example, there is an
“express indication of which law should prevail.”233 It is open to Parliament, then, in
giving UNDRIP effect in legislation to give it explicit priority over all, or all but certain
specified, other federal legislation. Section 2 of the Canadian Bill of Rights,234 for
example, requires that all other federal legislation, regardless of its date of
enactment,235 be construed and applied in a manner consistent with the CBR unless
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that other legislation says expressly that it is to operate despite the CBR.236 A similar,
somewhat stronger provision appears in Ontario’s Human Rights Code.237 Inclusion of
such a provision in federal UNDRIP legislation would reduce significantly the risk of
unintended erosion or dilution within Canadian law of UNDRIP’s rights or obligations.

c.

Amendment or Outright Repeal

But for our purposes, the principal vulnerability of ordinary legislation is its
susceptibility to amendment or repeal. 238 Parliament, being supreme within its
envelope of legislative authority, is free, within very broad limits, to change its
mind.239 Section 42(1) of the federal Interpretation Act240 makes this quite clear:
“Every Act shall be so construed as to reserve to Parliament the power of repealing
or amending it, and of revoking, restricting or modifying any power, privilege or
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advantage thereby vested in or granted to any person.” The advantage of such
flexibility, when it comes to UNDRIP, is that it permits refinements to the
implementation arrangement (or even, for the purposes of domestic Canadian law,
to the substance of UNDRIP itself) that better reflect Indigenous peoples’ wishes,
needs and intentions. The disadvantage, of course, is any subsequent revisions to the
legislation need not redound to Indigenous peoples’ benefit. In the worst case, a
subsequent government with a different political orientation, frustrated by the
inconvenience of respecting all of UNDRIP’s rights and adhering to all its obligations,
could repeal the legislation outright and leave UNDRIP, as it is at present,
unenforceable in Canadian law.241 What options might there be to limit this risk?

Although, as noted, “parliamentary sovereignty prevents a legislative body from
binding itself as to the substance of its future legislation,”242 legislative bodies do
have at least some capacity, if they choose, to impose additional procedural
requirements – called, in the parlance, “manner and form requirements” – on their
own legislative processes, either generally or in respect of particular legislation. Peter
Hogg has discussed this capacity:
Would the Parliament or a Legislature be bound by self-imposed rules as to the
‘manner and form’ in which statutes were to be enacted? The answer, in my
view, is yes. …The Parliament or a Legislature could add other elements to the
legislative process, either for all statutes or just for particular kinds of statutes.
For example, the federal Parliament could provide that a law to abolish the
office of the Auditor General must first be approved by a referendum of
voters, or a provincial Legislature could provide that a law altering the
241
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constituencies for elections must be passed by a two-thirds majority in the
Legislative Assembly. These ‘manner and form’ laws, which purport to redefine the legislative body, either generally or for particular purposes, are
binding for the future. A law which purported to disregard these hypothetical
examples of manner and form laws … would be held to be invalid by the
courts. Thus, while the federal Parliament or a provincial Legislature cannot
bind itself as to the substance of future legislation, it can bind itself as to the
manner and form of future legislation.243
Manner and form requirements could give UNDRIP implementation legislation some
protection from subsequent repeal or unfriendly amendment.

What must be true for a manner and form requirement to be valid and enforceable?
The Supreme Court has suggested three potential conditions and limitations:244 (1)
the measure must “show that Parliament intended, in the face of s. 42(1) [of the
federal Interpretation Act,245 in the case of federal legislation], to bind itself or to
restrict the legislative powers of those of its members who are also members of the
executive”;246 (2) any measure displaying such an intention will typically have a
constitutional or quasi-constitutional character;247 and (3) the measure must not
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purport to require “the consent to legislation of a certain kind, of an entity not
forming part of the legislative structure …”248

Consider in this context UNDRIP,249 Article 19: “States shall consult and cooperate in
good faith with the indigenous peoples concerned through their own representative
institutions in order to obtain their free, prior and informed consent before adopting
and implementing legislative or administrative measures that may affect them.”
Would this, if enacted as part of generic federal legislation giving legal effect to
UNDRIP, be a valid manner and form requirement governing adoption and
implementation of subsequent federal “legislative …measures”?

The short answer, in my judgment, is “probably not.” It is arguable, on the one hand,
that federal legislation giving domestic effect to a wide-ranging UN declaration
would qualify as quasi-constitutional, meeting the second of the Supreme Court’s
three conditions; the argument would strengthen if the implementing legislation
included provisions giving it, and UNDRIP, some primacy over other coordinate
federal legislation.250 And this second condition may not even be imperative. The
examples Hogg cites of valid manner and form provisions,251 for instance, appear in
statutes that would not necessarily qualify as constitutional or quasi-constitutional.
And the B.C. Court of Appeal has said that the constitutional status, or lack thereof,
248
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of a particular statute “may or may not be determinative” of whether a provision
within it counts as a valid manner and form requirement.252 But there are at least
three reasons to doubt that incorporation of Article 19, as written, by reference into
federal law would suffice.

First, it probably would not meet the Supreme Court’s first condition. In the words of
the B.C. Court of Appeal, “any manner and form restraint must be imperative,”
“sufficiently clear to overcome the right of the legislative body” to amend or repeal
its own legislation by ordinary means,253 and “unmistakeably addressed to the future
actions of the enacting legislative body.” 254 Article 19 is not “unmistakeably
addressed to the future actions of the enacting legislative body”:255 in this case,
Parliament; it speaks, understandably but unhelpfully for the present purpose, only
of the obligations of “states.” Second, there is reason to doubt that courts would
enforce a requirement that certain legislation take effect only with the consent of
“the indigenous peoples concerned.” Most probably they would construe it, as the
courts did in West Lakes and in CAP, not as a permissible manner and form
requirement but as an unenforceable “renunciation pro tanto of the lawmaking
power.”256 Finally, there is no assurance that such an approach would protect the
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UNDRIP implementation legislation itself. As the Canadian Taxpayers Federation
discovered to its chagrin, provincial legislation preventing future tax increases unless
approved by popular referendum did not govern the process for amending (or, by
implication, repealing) the legislation that had required the referenda. Simple
amendments exempting a proposed new health tax from the requirement were
valid.257 “[T]o be fully effective in law,” Peter Hogg observed in light of that case, “a
manner and form provision must apply to itself (be self-referencing or doubly
entrenched). The manner and form provision must not only apply to the protected
category of laws …, it must also apply to laws amending or repealing the manner and
form provision itself.”258

This said, a federal statute implementing UNDRIP could, and might prudently, include
among its operative provisions a more carefully worded analogue to Article 19. It
could require, for example, that consultation and cooperation with the “indigenous
peoples concerned,” with a view to seeking their free, prior and informed consent,
precede enactment in Parliament of any subsequent legislation that might affect
their interests, even if it could not require that anyone obtain their consent.259 The

requirement. The effect of such a provision is to relinquish Parliament’s powers in the hands
of a small group not forming part of Parliament. I seriously doubt such a provision could be
used to impede the introduction of legislation in Parliament or could result in invalidation of
any subsequent legislation adopted by Parliament …
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power’ over decisions that may affect them, but rather as establishing consent as the objective of
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B.C. Court of Appeal has left open the possibility,260 and six members of the Supreme
Court of Canada have said,261 that requiring consultation with specified persons prior
to enactment of legislation is, or can be, a valid manner and form requirement.262

Doing only this, however, could leave the UNDRIP implementation statute itself still
at risk of unwelcome amendment or even repeal. It would be prudent, therefore, for
a federal government committed to meaningful UNDRIP implementation to ensure
that a manner and form requirement mandating consultation apply explicitly to any
amendment of the implementation statute itself. Given that any such legislation
might well require improvement to serve the interests of Indigenous peoples, any
more stringent manner and form requirement for amendments might be unwise.
Such a government might consider, however, including in any such statute a
somewhat more stringent manner and form requirement – a supermajority vote, for
example263 – aimed specifically at any bill that was introduced to repeal it. It is not
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open to Parliament to make its legislation impossible to repeal,264 but it does have
the option, if so moved and if it does it properly, of making repeal of particular
statutes somewhat more difficult.

3.

Operationalizing Consent

As we saw just above, Parliament very probably cannot preclude itself from enacting
legislation without the consent of the Indigenous peoples the legislation might
affect.265 But UNDRIP also requires that states take steps “in order to obtain the[]
free, prior and informed consent” of affected Indigenous peoples “before adopting
and implementing … administrative measures that may affect them”266 or approving
“any project affecting their lands or territories and other resources.” 267 Does
Canadian law permit compliance with these UNDRIP obligations? Why would it not?

Here, in brief, is the problem. Adoption and implementation of administrative
measures and approval (or not) of resource development projects, for example, are
choices made by designated authorities in the exercise of statutory discretion. In the
absence of some statutory power to delegate that authority, the decision in such
instances must be the decision solely of the designated person, and must be made
afresh in each instance, following the prescribed procedure, if there is one, and
taking into account all and only such relevant considerations as the statute or the
264
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situation prescribes. In the words of Sara Blake, “[t]he tribunal retains discretion on
whether and how to exercise the power right up until the power is exercised and the
final decision made.”268 This means that the designated authority may not make it a
practice automatically to decide certain issues in a certain way or to give decisive
weight in reaching decisions to some particular viewpoint or consideration not
prescribed by the statute or by a regulation. A decision-maker that does so is said to
have fettered its discretion.269 And it means that no one other than the designated
authority may be the one making the decision. “Dictation” occurs when the
designated authority “fails to exercise an independent judgment, as a result of
feeling compelled to exercise its statutory power in accordance with the views of
another.”270 Either of these circumstances justifies relief on judicial review.

Nothing, of course, precludes a statutory decision-maker from consulting and
cooperating with Indigenous peoples, giving due weight to their concerns,
accommodating their interests or even seeking their consent in the usual course of
deliberating about a given matter, even where there is no constitutional obligation to
do so,271 as long as any other relevant interests or considerations also receive due
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weight. Resolving, however, never to adopt any given administrative measure or to
approve a resource development project without the prior consent of concerned
Indigenous peoples would be a risky course for any statutory decision-maker; it
would jeopardize the finality of any decisions so made.272 This is the problem that
needs solution if we are to implement effectively a regime that requires Indigenous
peoples’ consent to such decisions.

The framers of the BC Act273 set out to address this problem. Section 7 of that Act
equips the Lieutenant Governor in Council to authorize a minister “to negotiate and
enter into an agreement with an Indigenous governing body” relating either to joint
Indigenous/government exercise of a statutory power of decision or to “the consent
of the Indigenous governing body before the exercise of a statutory power of
decision.”274 Such agreements take effect only when published in the BC Gazette.275

The good news about this provision is that it is perfectly legal. It is always open to a
legislature to arrange to clothe a minister with authority to enter into contracts with
Indigenous peoples (or anyone). The bad news is twofold. Any such contract would
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probably be unenforceable.276 And acting pursuant to it would, without more, taint
any resulting decision.277 Contracting in advance not to approve certain kinds of
proposals or to implement certain measures without the prior consent of an
Indigenous group would, prima facie, be fettering;278 contracting to share decisionmaking authority with such a group would, on its face, be dictation.279

If the aim is to require decision-makers to obtain – not just to seek – the consent of
concerned Indigenous peoples to any approvals or other decisions made pursuant to
statutory discretion, the better, if not the only, way is to build the consent
requirement into the legislation or regulations that confer and structure that
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discretion. One finds a recent effective example of this in the 2009 amendments to
the Indian Oil and Gas Act,280 which took effect, along with the new regulations,281 in
August, 2019.282 Section 6(1.1) of the amended IOGA authorizes regulations requiring,
among other things, “that a power of the Minister under this Act in relation to first
nation lands be exercised only if prior approval of the council of the first nation is
obtained, if the council is first consulted or if prior notice is given to the council, as
the case may be.”283 It is now an offence to explore for or to exploit oil and gas
located on lands to which the amended IOGA applies except as authorized by that Act
or the new regulations;284 authorization takes the form of an oil and gas contract
issued by the Minister of Indigenous Services. There are different kinds of oil and gas
contracts,285 but all of them, under the new regulations, require prior approval, by
resolution, of the council of the First Nation to whose lands the proposed contract
would pertain.286 The minister also requires First Nation council approval to enter into
any agreement that would vary royalties payable for oil or gas recovered from lands
subject to the amended Act.287
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First Nations, of course, may or may not be the collectives most appropriate for
authentication as “indigenous peoples” for UNDRIP purposes. 288 Even so, the
amended IOGA suggests a drafting strategy available in principle for adaptation and
generalization to introduce formal consent requirements into a wider range of
discretionary statutory frameworks. Deploying it might very well require amending a
lot of different statutes (if only to include in each a power to make regulations
analogous to those in the amended IOGA).289 Attempting in any single statute durably
to achieve this generic outcome would almost certainly require that the statute
include explicit provisions giving it primacy over subsequent or more specific
legislation,290 and could require protecting it with a manner and form requirement.291

IV.

CONCLUSION

The UN Declaration, for all its limitations, is a roadmap toward greater autonomy and
greater security for Indigenous peoples and their members within existing nationstates. Giving UNDRIP enforceable legal effect in Canada will be both a monumental
achievement and the least we can do to acknowledge and begin to redress the
patterns of dismissal, marginalization and undervaluation that beset the Indigenous
presence here. Those patterns continue to warp and to compromise life within
Indigenous societies and, by no coincidence, to benefit, superficially at least, the rest
of us. It is precisely for both of these reasons that effective UNDRIP implementation
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here will be so difficult and so controversial. If UNDRIP is to prepare the way for
meaningful improvement in the circumstances of Indigenous peoples in Canada, the
implementation effort as a whole must meet, not disappoint, their reasonable
expectations. It must take account of the challenges that colonized societies face
when given space for self-determination. And it must be designed and executed well
enough to endure attempts to dilute it, supersede it, repeal it, read it down and
attack its constitutionality.

Accomplishing all this will require considerably more commitment, care and
cooperation than anticipated. I hope the thoughts and suggestions I’ve offered here
are of some help. I wish profoundly that this task were easier. It is hardly the fault of
the Indigenous peoples that it is not.

