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Article
The Theoretical Foundation for Protecting Freedom of Expression
Keith Dubick a1
Copyright © 2001 by CARSWELL, a Division of Thomson Canada Ltd. or its Licensors. All rights reserved.
1. INTRODUCTION
To what end is the freedom of expression protected? This is a question that must be determined by a judicial system dedicated to
a “purposive approach” of interpreting constitutionally entrenched rights and freedoms. 1 By this, members of our judiciary are
being called upon to formulate a common conceptualization of freedom of expression in light of its perceived purposes. This
understanding will in effect serve as a theoretical foundation for its protection by our courts. Such a foundation must be well
laid, for it will have a heavy responsibility to bear. Of the various rights enjoyed in any free society, freedom of expression *2
may well be the most important. In Western democratic theory, it is often considered to be the fundamental freedom upon which
all other rights depend. This is because it is primarily through the process of normal communication that rights are developed,
defined, and defended. To dispense with the freedom of expression is to invite incursions on other rights and an authoritarian
system of government. It is in this sense that the constitutional guarantee of freedom of expression has no equal. Without it there
can be no true freedom of “life, liberty and security of the person.” Thus, while the judicial conceptualization of free expression
is largely a theoretical exercise, its application will not be without tangible consequences.
In Canada, the theoretical foundation for protecting freedom of expression is generally understood to be constructed of three
fundamental postulates. Each stands for the proposition that either; 1) democratic government, 2) knowledge, or 3) selffulfilment, is promoted by this freedom, depending on the forum in which it is exercised. On this there is now general agreement,
at least at the level of the Supreme Court of Canada. Differences of opinion only begin to emerge from its members when
they are called upon to articulate the basic constructs of each theory and apply them in the context of the case before it. What
these differences reveal is that a tension exists between those in favour of individual autonomy and traditional liberal theory
and those sceptical of it. There are even disagreements over what each theoretical proposition means or entails in the abstract.
In some cases, Court members have either misconstrued some of the tenets, or abandoned them in favour of group interests
and social engineering. In other instances, they have apparently dismissed section 2(b) challenges without first considering
the purpose of the guarantee, contrary to its preferred approach to Charter interpretation. This state of affairs reveals that the
theoretical foundation for protecting freedom of expression stands on shaky ground and may be suffering from erosion through
judicial discord and neglect. To repair the situation, a common understanding of what principles each theory in the abstract
embodies should be revisited. With this groundwork in place, an evaluation can be made of the Court's application of each
theory in context.
2. THE ROAD TO RECOGNITION OF FREEDOM OF EXPRESSION
Prior to 1982, the value of free speech in Canada was assessed almost exclusively in terms of its contribution to parliamentary
democracy. By *3 this view, open public debate and criticism on the issues of the day are important means by which citizens
become involved in the political process, and ensure that government remains accountable to its electorate. This view was
perpetuated in a number of prominent cases decided by the Supreme Court of Canada in a 20-year period that began in the
late 1930's.
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The Court in Reference re Alberta Legislation first recognized a right of free speech. 2 The case concerned the constitutional
validity of a legislative scheme that included an “Act to ensure the Publication of Accurate News and Information.” The proposed
Act would have permitted a representative of the government to compel newspapers in Alberta to print “corrections” submitted
by him, of any articles written on the subject of the provincial government's policy or activities. It would also have required the
proprietors of such newspapers to disclose their sources of information if requested to do so by the representative. The Court
had little difficulty in finding that this Bill was a poorly disguised attempt to minimize the publication of views contrary to the
Social Credit policy of the governing party in Alberta at that time. 3
Though the Court was only prepared to invalidate the impugned Bill on the basis that the province had superseded its
jurisdictional authority, the judgments of Duff C.J.C. and Cannon J. provided a strong defence of free speech as a fundamental
postulate of democratic government. Duff C.J.C., stated that: “... it is axiomatic that the practice of this right of free public
discussion of public affairs ... is the breath of life for parliamentary institutions.” 4 Such institutions thrive on the public support
and dissension generated from the open examination of government initiatives. Cannon J. was of a similar view when he added
that under our political system imported from England:

no political party can erect a prohibitory barrier to prevent the electors from getting information concerning
the policy of the government. Freedom of discussion is essential to enlighten public opinion in a democratic
State; it cannot be curtailed without affecting the right of the people to be informed through sources
independent of the government concerning matters of public interest. There must be an untrammelled
publication of the news and political *4 opinions of the political parties contending for ascendancy ....
Democracy cannot be maintained without its foundation: free public opinion and free discussion throughout
the nation of all matters affecting the State .... 5

That the Parliamentary system in Canada is understood to operate “under the influence of public opinion and public
discussion,” 6 follows from our inheritance of British political traditions, in the view of the two judges. Both Duff C.J.C.
and Cannon J. pointed to the preamble of the B.N.A. Act, 1867, 7 which states that the Dominion of Canada is to have “a
Constitution similar in Principle to that of the United Kingdom,” as the expression of this intention.
Ten years after Alberta Legislation was decided, Justice Rand of the same Court, in R. v. Boucher, 8 provided a more broad
rationale for protecting free speech. Boucher was prosecuted for publishing a pamphlet that was alleged to have constituted
a seditious libel. In stating his reasons for restricting the scope of this offence, Rand J. pointed to the countervailing need to
permit a wide range of free discussion on controversial matters:

Freedom in thought and speech and disagreement in ideas and beliefs, on every conceivable subject, are
of the essence of our life. The clash of critical discussion on political, social and religious subjects has too
deeply become the stuff of daily experience to suggest that mere ill-will as a product of controversy can
strike down the latter with illegality .... Controversial fury is aroused constantly by differences in abstract
conceptions ... but our compact of free society accepts and absorbs these differences and they are exercised
at large within the framework of freedom and order on broader and deeper uniformities as bases of social
stability. Similarly, in discontent, disaffection and hostility: as subjective incidents of controversy, they
and the ideas which arouse them are part of our living which ultimately serve us in stimulation, in the
clarification of thought and, ... in the search for the constitution and truth of things generally. 9
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In this passage of his judgment, Rand J. has implied that free speech advances other important values; by enhancing social
stability; by providing an avenue for self-development; and by furthering the search for truth or understanding on all matters.
In two subsequent decisions, the Court failed to embrace the relatively broad scope accorded to the right of free speech by Rand
J. in *5 Boucher. Even Rand J., in Saumur v. Quebec (City), 10 a case involving a by-law prohibiting the public distribution
of written material unless prior authorization was obtained by the Chief of Police, dealt with the restriction on the exercise of
free speech primarily in terms of its effect on the political process. 11 This case was followed by Switzman v. Elbling, 12 where
the Court struck down Quebec's Communistic Propaganda Act 13 as being ultra vires. The Act prohibited the publication of
material promoting communism, and also made it unlawful to use residential premises for this purpose. Again the view, first
propounded in Alberta Legislation, that the democratic functioning of government depended upon free public discourse, was
predominant in the judgments rendered by Rand 14 and Abbott J.J. 15 In focusing almost entirely on this *6 single justification,
the Supreme Court of Canada left unexplored other possible benefits derived from the free exercise of speech in society.
(a) The Emerging Jurisprudence Under The Charter
The Court was provided with an opportunity to re-examine the theoretical foundation of freedom of expression with the
enactment of the Canadian Charter of Rights and Freedoms 16 in 1982. Whatever its status may have been prior to this event,
freedom of expression is now protected under our constitutional framework. Section 2(b) of the Charter guarantees everyone
the “fundamental” freedom of “thought, belief, opinion and expression, including freedom of the press and other media of
communication.” The Court's first interpretation of this provision, however, offered little promise that it was now prepared to
adopt a broader perspective of this right. In Dolphin Delivery Ltd. v. R.W.D.S.U., Local 580, a case involving an injunction
prohibiting secondary picketing, Justice McIntyre's discussion of the section 2(b) issue emphasized the democratic utility of
free speech. 17 In paying homage to the Boucher, Switzman, and Alberta Legislation decisions, McIntyre J. was able to show
that, even “[p]rior to the adoption of the Charter, freedom of speech and expression had been recognized as an essential feature
of Canadian parliamentary democracy.” He further stated that it is in this context that free speech can be said to have received
“constitutional status” from these decisions. 18
*7 It was not until Ford c. Quebec (Procureur général), 19 that the Supreme Court signalled that freedom of expression could
be conceptualized in more broad terms. Citing passages from two articles written by professors Thomas J. Emerson, 20 and
Robert Sharpe, 21 the Court found reason to extend section 2(b) protection beyond speech serving some political function, to
speech which promotes truth and self-fulfilment. What is lacking in Ford with respect to the free speech theories mentioned
is an elaboration of what each entails. When it was again confronted with this issue in Irwin Toy Ltd. c. Quebec (Procureur
général), the majority would only commit to the following statement:

(1) seeking and attaining the truth is an inherently good activity;

(2) participating in social and political decision-making is to be fostered and encouraged; and
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(3) the diversity in forms of individual self-fulfillment and human flourishing ought to be cultivated in an
essentially tolerant, indeed welcoming, environment not only for the sake of those who convey a meaning,
but also for the sake of those to whom it is conveyed. 22

There may be at least two reasons why members of our highest Court have failed to provide a more detailed discussion of
the values at stake. One is that there are strong differences of opinion among them on what some of the basic tenants of
each theory are. That such a division exists is readily apparent from its reasons given in its two cases on hate propaganda.
The other explanation is directly attributable to the rather ridged analytical framework that was also set out in Irwin Toy for
deciding section 2(b) claims. Though probably not intended, this approach seems to relegate a consideration of the principles
involved away from the forefront of a section 2(b) inquiry.
*8 Those values identified by the Supreme Court of Canada as being operative with respect to section 2(b) of the Charter are
also susceptible to criticism when considered together. 23 Each of the values recognized in Ford is founded in liberal democratic
theory. They are premised on the liberal view of society in which the individual is paramount, and where the economic market
is founded on capitalistic or laissez-faire principles. There is an inherent distrust in this theory of government interference with
the rights of individuals, and their desire to participate in a free market economy. Government, by this view, exists to preserve
liberal institutions, and ensure that individual liberty and autonomy are protected from outside intervention. By relying on only
those values that fall within the liberal conception of society, has the Court, at least for now, excluded from consideration other
perspectives on the role of free expression? It may be premature in this early stage of Charter jurisprudence to exclude from
consideration theories of the freedom that challenge the liberal democratic vision of a good society. There may be cases in which
the merits of alternative or opposing theories on free speech should also be taken into account. 24
*9 The liberal approach to protecting free speech interests is currently under attack by some feminists 25 and Critical Legal
Scholars. 26 Their distrust lies not with governmental regulation of speech, but with the fundamental notion underlying liberal
theory that society is for the most part neutral with respect to which kinds of speech are protected. They take the contrary
position that the protection afforded to this right operates to preserve the status quo within society. Feminists argue that our
entire social structure is biased in favour of male interests, while Marxists or critical legal scholars find such bias operating
against economically disadvantaged groups in society generally. Both groups argue that what is said and heard in our society
is either reflected or determined by this perceived bias. They accordingly hold less value in promoting freedom of expression
in general. Other rights, such as the equality rights in section 15 of the Charter, are viewed as the more promising vehicle for
true social change. For them, true free expression cannot be achieved until certain changes are made in our social structure so
that all groups in society are more or less treated as equal. They tend to conclude, therefore, that more governmental regulation
of free speech, not less, is required to even out the playing field.
One problem with these perspectives is that they tend to criticize the accepted theories of free speech without offering an
alternative basis for protecting it. Although these criticisms should be raised in cases where they have merit, the liberal theories
of free speech should not be abandoned in the process. After all, the Charter is, by and large, a liberal constitutional document.
It recognizes the right to “life, liberty, and the security of the person,” in section 7, while section 1 places the onus on the state
to justify its intrusion on individual rights in light of what is reasonable in a “free and democratic society.” The liberal theories
should continue to constitute our primary basis for safeguarding activity falling under the Charter. At the same time, however,
there is nothing to be gained from sheltering them from less mainstream views. In fact, to deliberately disregard those theories
which fall “outside the normal liberal spectrum, would in itself be a denial of freedom of expression in the real sense.” 27
Consideration of new theories of free speech might *10 allow us to identify certain shortcomings with our current ones, so
that they can be modified over time to meet some of the challenges faced in the modern era of communication.
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3. THE ANALYTICAL FRAMEWORK
(a) Sections 1 and 2(b) of the Charter
Members of the Supreme Court of Canada have repeatedly stated 28 that a purposive approach should be followed whenever
determinations are being made on the constitutionality of alleged violations of Charter rights and freedoms. This means that
some consideration should be devoted to the interests or values that the right in question is understood to embody. With respect
to section 2(b) of the Charter, the majority 29 of the Court in Irwin Toy, supra, has set out a particular analytical framework
that is to be adhered to when assessing challenges raised under it. The nature of this procedure has a direct bearing on when a
theoretical inquiry into the purposes of the section 2(b) guarantee is to be made by a court.
Whether the activity sought to be protected by the plaintiff constitutes “expression” will normally be the first matter addressed
by a court. In Irwin Toy, the majority began to delineate the sphere of conduct protected by section 2(b) of the Charter by
proclaiming that irrespective of its perceived worth, virtually all human activity having some measure of expressive content
falls within its ambit. 30 From this standpoint, the net cast by section 2(b) will indiscriminately capture any form of individual
endeavour that either conveys meaning, or has expressive content *11 in itself. Quality control, in terms of an assessment of
the theoretical value of the expression at stake, is not introduced at this stage of the analytical process.
Once section 2(b) is engaged, it is necessary to determine whether an infringement of the protected exercise of the right has
occurred. At this second level of inquiry, the issue is whether government has acted to infringe the plaintiff's activities. Measures
made by, or taken under, governmental authority can infringe section 2(b) either in their purpose or effect. If the government's
immediate purpose in adopting a particular measure is to restrict expressive, as opposed to physical human activity, a violation
of section 2(b) will be substantiated. The only other way to establish a deprivation of free expression is to implicate the effects
of the governmental measure. It is for the plaintiff to demonstrate that such a violation occurred, by identifying the meaning of
the expression he or she sought to convey, and how the legislation adversely affected his or her ability to convey it. For reasons
that are not readily apparent, the court has decided that it is only when the effects of the government activity are under scrutiny
that the theoretical underpinnings of section 2(b) become important. Irwin Toy places an obligation on the plaintiff relying on
the effects of an impugned government measure to identify how his or her activities stood to further at least one of the free
speech rationales established in Ford.
The purposes of free expression are also relevant when the third and final stage of this analysis is reached. Once an infringement
has been found, it is necessary for a court to consider whether the means chosen to limit a right are “reasonable and demonstrably
justified” under section 1 of the Charter. In R. v. Oakes, 31 a three part proportionality test has been developed to aid in this
investigation. Under the first component of this test, it is necessary to establish whether there is a rational connection between
the legislation and the government's objective in enacting it. The second part asks whether these legislative means minimally
impair the right or freedom at risk. When the third and final component of the test is reached, consideration is to be given to
whether the overall effects of the measure upon the right or freedom in question are proportionate to the importance of the
objective served. It is with respect to the final two components of proportionality that one would expect to find some analysis
of the free speech principles that may be operative in the circumstances of the case.
*12 Despite the repeated call for a purposive approach to Charter interpretation, the Supreme Court appears to have relegated
its relevancy to the final stage of the inquiry. Part of the reason for this may be the broad scope accorded to the section 2(b)
guarantee by the Court. Since section 2(b) automatically encapsulates all activity having expressive content, there is little need
to justify the inclusion of any particular form of speech at this initial stage. Though they remain free to address section 2(b)
values at any stage of their analysis, it is only “within the perimeters of section 1 that courts will in most instances weigh
competing values in order to determine which should prevail.” 32 To this extent, the Court has at least remained true to another
one of its preferred approaches to Charter interpretation: the “contextual approach.”
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(b) The Abstract and Contextual Aspects of a Purposive Interpretation of the Charter
The Supreme Court of Canada has indicated on separate occasions 33 that an inquiry into the purposes served in protecting
expression occurs at two levels and at different stages. At an abstract level of a purposive interpretation of section 2(b), those
values informing the scope of the right are defined without reference to any one particular activity constrained by government.
The need to embark on such an inquiry has already been largely discharged by the Court with its embrace of the three free speech
rationales in Ford, and its broad interpretation of the scope of the section 2(b) guarantee in Irwin Toy. Due to the importance and
range of values promoted by free expression generally, the Court was prepared to recognize that virtually all forms of expression
should quality for at least some degree of Charter protection. This rather bold commitment to free speech can be justified on
the basis that with the Court's recognition of the theory of individual self-fulfilment which, as will be explained later, is capable
of accommodating all forms and content of expression, it is a foregone conclusion that any one particular act of communication
qualifies for some degree of section 2(b) protection.
*13 Just how much protection that will be depends on the circumstances of each case. It is here, when section 1 of the Charter
is reached, that a contextual level of inquiry is entered into. The contextual approach attempts to define the extent to which a
particular exercise of freedom of expression can be understood to further one or more of its larger theoretical purposes. That
is, it is not the right, in its broadest theoretical terms, that is important here. Rather, it is the context in which the right is being
exercised that is determinative of its individual or social utility. Thus, when section 1 of the Charter is reached, and a balancing
of interests becomes necessary, it will be a contextual interpretation of the freedom involved that will help determine the final
disposition of the case.
4. THE THEORETICAL STRUCTURE
One of the consequences from the Court's emphasis on taking the freedom in context is that scant attention has been given to
developing a common understanding, for the purposes of Canadian jurisprudence, on what the fundamental tenants of each
theory of free speech are. With the possible exception of the political process rationale, the Court seems to have imported these
theories wholesale from the United States and assumed that they are generally understood or need no further explanation. Yet
the majority of the judgments rendered by the Supreme Court of Canada on section 2(b) betray possible misunderstandings,
differences of opinion, and scepticism over some of the fundamental constructs of each theory. Revisiting the basis for each
theory in the abstract might alleviate some of the difficulties that have arisen from the application of each theory in context.
(a) The Promotion of Good Government
(i) Abstract Theory
This rationale for free expression is generally considered the most powerful basis for defending the activity. The fact that it is
the only rationale, identified in Ford, which was clearly recognized by the Supreme Court of Canada prior to the adoption of the
Charter lends credence to this view. Freedom of expression is part of the democratic commitment. In a system of government
based on free elections and representative democracy, it is vital that all persons are free to engage in public debate on the
issues of the day. A measure of a properly *14 functioning democracy is also the extent to which it is able to tolerate the
dissemination of unpopular views of an individual or a minority. Thus, our commitment to this freedom largely corresponds
with our commitment to democracy, and vice versa. There is, in fact, interdependency between freedom of expression and
democratic government, such that letting down our guard on one front will serve to destabilize the other.
The relevant jurisprudence that is now developing under the Charter tends to reinforce the perception that preferential treatment
should be accorded to expression that is concerned with subject matters which are essentially political in nature. In general, the
judiciary views such speech as more deserving of protection than other forms. On behalf of the Supreme Court of Canada in
Dolphin Delivery, its first decision addressing section 2(b) of the Charter, McIntyre J. wrote of the guarantee almost exclusively
in terms of its political ramifications, even though the subject of the case, secondary picketing by a union, might more properly
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be categorized as “economic expression.” 34 In an opening paragraph on freedom of expression, he described the right in words
invoking those of Abbott J. in Switzman: 35

Freedom of expression ... is one of the fundamental concepts that has formed the basis for the historical
development of the political, social and educational institutions of western society. Representative
democracy, ... which is in great part the product of free expression and discussion of varying ideas, depends
upon its maintenance and protection. 36

In Edmonton Journal v. Alberta (Attorney General), a case involving press coverage, Justice Cory implied that free speech
is our most important *15 liberty because of its contribution to democratic government. 37 In a case concerning the right to
distribute political pamphlets on public property; Comité pour la République du Canada - Committee for the Commonwealth
of Canada v. Canada, L'Heureux-Dubé J. commented that “[a]ny grounds, perhaps otherwise legitimate, put forward for
restricting freedom of expression are least compelling when advanced in the political context.” 38 Though these three
decisions do not add much to what has already been said about this rationale, they do affirm that expression made in the
political arena will generally constitute the most important exercise of the section 2(b) guarantee.
There are a number of goals that freedom of expression can serve on the political front. Of these, four deserve special mention:
1) promoting self-government, 2) preserving social stability, 3) building accountability and 4) increasing public confidence in
our political system. 39 These objectives are often interrelated, so that the attainment of one tends to advance the others. Selfgovernment 40 is arguably the most important goal that the exercise of free speech may advance. This ideal is perhaps best
summarized by the well-known phrase; “government of the people, by the people, for the people.” 41 This concept can also be
located in our founding constitutional document. Section 91 of the Constitution Act, 1867, 42 defines the powers of Parliament to
make laws for the “good Government of Canada.” In Switzman, Rand J. stated that *16 “Parliamentary Government postulates
a capacity in men, acting freely and under self-restraints, to govern themselves ....” 43 Self-government is fostered whenever
citizens are provided with a meaningful opportunity to have some input in the political process. Freedom of speech and the
press facilitates self-government in different ways. First, it provides a forum where opinions or concerns on the issues of the
day can be voiced. This forum can in turn be used to provide feedback on the performance of our elected representatives, and
of those that serve them in the various governmental departments and agencies. By allowing all views on political matters to be
voiced, freedom of expression also helps ensure that both citizens and their representatives in government are fully informed
and able to reach rational decisions based on that information.
Whenever citizens have continued access to a forum in which to express their views or vent their frustrations, a more stable
social community is the normal result. 44 This is because the citizenry is free to participate in peaceful protest and demonstration,
without having to resort to violent means of getting their message across. Some measure of stability is also obtained when all
citizens, regardless of their views, or ethnic or economic backgrounds, are assured access to a public forum. When citizens
can participate as equal persons in the political process, they are more willing to accept government decisions that do not
necessarily reflect their personal views. In this way, freedom of expression provides a means of ensuring that a necessary balance
is maintained between social order and social change.
Free speech also builds accountability into the political system. It can operate to hold public officials responsible for their
conduct while holding office. Public awareness and criticism of the performance of our elected representatives, or of the
particular policies of a government, makes politicians more responsive to the concerns of their constituents. In this regard,
freedom of the press is crucial. Today, it is often media coverage and investigative reports that keep citizens informed of the
government's performance, and of possible abuses of authority. With this information, appropriate action can be taken. If no
response is *17 forthcoming, the public ultimately remains free to remove those responsible from office at election time.
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(Elections are, by their very nature, an exercise in large scale communication between the candidates and those who may elect
them). Those politicians who, for whatever reason, fail to meet the expectations of those who put them in office, will face defeat
at the next election unless they are able to take corrective action beforehand. In sum, it is through freedom of expression and
the press that the electorate is able to hold their representatives accountable.
And finally, by performing each of the above functions, the freedom instils public confidence in the political system. Political
legitimacy is more likely to be achieved in a society that tolerates divergent views from all of its members, and is responsive
to them. This usually promotes confidence in government officials and the institutions they serve, which in turn leads to a
more stable society. In promoting self-government, social stability, political accountability, and public confidence, freedom of
expression helps ensure that the conditions necessary for a democracy to endure will continuously be met.
(ii) Contextual Analysis
(A) The Electoral Process
(I) Restrictions on Referendum Expenditures
Having outlined the basic principles that the political process rationale for the freedom in the abstract encapsulates, a review
can be made of their application by justices of the Supreme Court of Canada in the context of some of the cases raised before it.
This necessitates a case-by-case approach. The cases reviewed here deal with governmental regulation of the electoral process.
The Court has rendered two cases in near succession on the subject of referendum and election campaigns. The first case,
Libman c. Quebec (Procureur général), 45 concerned provisions of the Quebec Referendum Act, 46 which regulated campaign
organization and expenditures. When a referendum is called, the Act authorized members of the National Assembly to register
and organize in support of one of the positions put to the vote. One provisional *18 committee was thereby formed to represent
each referendum option. Each provisional committee became a “national committee” after its members met and adopted bylaws conforming to the requirements of the Act. One of these requirements was that the by-laws must allow groups to either
join or affiliate with the committee. Each Committee was allotted a “referendum fund” out of which it could make payments
qualifying as “regulated expenses,” subject to certain exceptions. The Act restricted contribution amounts to a referendum fund,
and their sources. Only a designated representative of a national committee was entitled to incur a “regulated expense,” which
is defined as covering the cost of any good or service used to promote or oppose a referendum option. The appellant was a
member of the National Assembly and president of the Equality party. Before the expected referendum on the Charlottetown
Accord was held, he challenged the Act under section 2(b) of the Charter on the basis that it prevented him from publicizing
his position outside of the National Committees.
The Court found that the political expression of those who would prefer not to align themselves with a national committee was
constrained by the impugned provisions. Individuals or groups may wish to campaign on their own so as not to appear to support
the political ideology of a party favouring a referendum option or the proposed campaign strategy of a national committee. They
might also take exception with the referendum options available or their wording, and advocate a general boycott. The Charter
infringement arose from the fact that individuals or groups acting independently could only incur “unregulated” expenses.
The Act placed restrictions on political expression for the purpose of enhancing it. It sought to achieve equality between the
promotion of the various referendum options to allow for informed voting and public confidence over the fairness of the process.
It purported to do this by placing spending limits on the participants. This was to ensure the national committees had more or
less an equal opportunity to access media and influence voters. Similarly, if independent spending was not also limited, there
was every possibility that the financial support received for the promotion of one of the options will be disproportionate to that
received for the others. At least this is how the Court construed the legislative objectives, and without raising any objection
against them.
If there is a flaw with this reasoning, it is with the implicit assumption that each referendum option automatically deserves the
same level of support. In some ways, the amount of funding received for any given option is a measure of how strongly it is
supported generally, which in *19 turn may be an indication of its worth or merit. The fact that individuals are willing to
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expend personal funds to get their viewpoint across speaks to how strong their convictions are. However, there is a downside
to this, for there is always the possibility that it is only the options favoured by corporations and affluent members of society
that will benefit from unlimited campaign spending. Yet not every referendum issue will necessarily divide members of society
according to their financial status. The Government might have considered other approaches to this problem. For example,
independents might have been permitted to spend personal funds to a set maximum amount as they see fit. This may have helped
limit the disproportionate influence that affluent supporters sometimes wield while achieving some balance between individual
freedom and equality of opportunity.
This is the alternative option that the Court pointed to when invalidating the legislation under the minimal impairment
requirement of proportionality under section 1 of the Charter. In contrast to the comprehensive definition of a “regulated
expense,” “unregulated expenses” were narrowly circumscribed and treated as exceptions to the general rule. The Act listed 9
situations qualifying as an unregulated expense. 47 The Court found fault with at least 6 of the 9 exceptions, and stated that they
are so restrictive that there is little difference between having them and a total ban on expression for independents. Furthermore,
there was no allotment of funds for independent campaigns. As a result, even the most rudimentary channels of communication
were cut off for independents. They were prevented, for example, from printing flyers, posters and pamphlets - one of the
few mediums of communication that less affluent members of society have at their disposal. Largely influenced by a federal
Commission report on electoral financing, 48 the Court determined that the Act should have allowed independents to spend a
set maximum amount and at the same time prevent them from joining *20 together and pooling this. The impugned provisions
were accordingly struck down.
(II) Publication of Public Opinion Surveys Before Elections
In Thomson Newspapers Co. v. Canada (Attorney General), 49 a provision of the Canada Elections Act 50 met the same fate.
It prohibited the publication of opinion surveys during the last 3 days of a federal election campaign. The ban was applicable
to surveys that identified the political party or candidate that electors are inclined to vote for in an election, or on an election
issue. The majority of the Court 51 placed this form of freedom of the press squarely within section 2(b). The only reason for
the restriction that was countenanced by the majority was the need to prevent potentially inaccurate polls from being released
immediately prior to election day. The validity of such polls cannot be subjected to the same level of scrutiny as earlier ones,
and may present false information to electors at a time when they are expected to fulfil their “most important democratic duty”
and vote. 52
Again, the government's legislation did not pass the Court's test of proportionality. Here, the majority displayed a surprisingly
high regard for the ability of Canadians to act rationally in view of some of its earlier comments in section 2(b) cases. The
Canadian voter was said to be capable of exercising independent and sound judgment over the scientific validity of opinion
surveys. Most have some appreciation of the problem the government is concerned with, and can detect seriously inaccurate
poll results. Though present the danger that some voters may be influenced by false polling information and cast their votes
accordingly was not demonstrated to be occurring at a widespread or significant level. To the majority, the publication ban was
both over and under-inclusive. It was excessive in capturing all opinion surveys regardless of their accuracy, and insufficient
in not requiring disclosure of the methodology employed by those surveys made public. The majority found that Parliament's
objective would be better served by removing the publication ban and permitting only the release of pre-election surveys *21
that attach methodological information. The provision was therefore struck down as not meeting the section 1 requirements of
minimal impairment and proportionality.
The Libman and Thomson cases demonstrate that the values informing the democratic process theory of free expression may
sometimes conflict with each other. In Libman, free individual involvement in the referendum process, which is an aspect of selfgovernment, was pitted against notions of equality of participation and public confidence in the results. In Thomson, the benefit
of informing the electorate through free reporting of election issues was weighed against the possible spread of misinformation
by the broadcasting of inaccurate poll results. The resolution reached in either case can be declared a victory for individual liberty
over government interference. However, this victory may be temporary, for the Supreme Court did not purport to invalidate the
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government's objective in limiting freedom of expression, only its proposed means of achieving it. Furthermore, the dissent 53
in Thomson would have decided the reverse and upheld the provision under section 1. Thus, although the Court has yet to rule
as such, it may be that the individual will not always triumph over government in a contest between public participation in the
political system and regulation of that process.
That the political process theory of free speech will continue to influence the development of jurisprudence under section 2(b)
of the Charter is beyond doubt. It constitutes the single most powerful rationale for protecting speech generally. It does not,
however, provide the sole reason as to why it should be protected. In fact, when considered alone, the theory operates in an elitist
fashion by excluding other kinds of speech that are also deserving of protection. There are occasions in which non-political
forms of expression can provide a greater public benefit. A more comprehensive basis for defending free expression is found
when the “marketplace of ideas” is accessed.
(b) The Pursuit of Knowledge, Truth, and Understanding on All Things
(i) Abstract Theory
Defined in its broadest terms, the second rationale for protecting free speech interests relates to our eternal search for knowledge,
truth *22 and understanding on everything that is a part of human existence. For reasons of convenience, this rationale shall be
referred to herein as it is most commonly known: the “market place of ideas” theory. This theory works best when it is applied
to situations where what is being communicated is capable of rational assessment. Speech which appeals to the conscious mind
of the listener, and which can be rationally evaluated in terms of its worth or veracity, contributes to our understanding of the
world around us. And a society that leaves it up to its individual members to debate the veracity of different thoughts or ideas
is inevitably a more enlightened one.
John Stuart Mill provides in the celebrated treatise; On Liberty, the single most important contribution to this theory of free
speech. 54 For Mill, human judgment of truth is best arrived at when all members of society are free to exchange and contemplate
the opinions, ideas, theories, and scientific discoveries of the day. By “truth,” Mill is relying on the relative, as opposed to the
absolute, sense of the term. Truth is what we perceive as correct or valid, based on the information that we have of alternative
views or explanations. Although this system of theory verification does not come with a guarantee that the best idea will always
be followed, it has no alternative. Any other method of determining what is “right” is bound to produce greater error, and
eventually degenerate into dictatorial rule.
The pursuit of truth rationale first gained acceptance as a principle protected by the First Amendment of the American Bill of
Rights, when Holmes J. relied on it to form the basis of his dissent in Abrams v. United States, 55 in 1919. Drawing an analogy
from the free economic market system, Holmes J. argued that speech is protected to provide for the “free trade of ideas,” which
is the testing ground of all our knowledge. The worth of any given proposition is determined by how it fairs in “the competition
of the market.” The “marketplace of ideas” theory treats ideas much like they are commodities. They can be bought, sold,
modified, damaged, exchanged, thrown away, or re-cycled.
The central thesis of Mill's analysis of free discussion is that censorship is an evil regardless of whether the silenced opinion
is true or false. If the silenced opinion is right, members of society are “deprived of the opportunity of exchanging error for
truth; if wrong, they lose, what is almost as great a benefit, the clearer perception and livelier *23 impression of truth produced
by its collision with error.” 56 There are additional reasons why this theory holds state censorship of even false opinions as
inherently dangerous. The theory asserts that it is members of the general public, not government, who are in a better position
to arrive at an objective and fair conclusion as to the merits of any new idea or theory. The problem with allowing the state
to act as arbiter of what is false or harmful is that it may seek to suppress speech that challenges its own authority to govern.
Another difficulty that arises from the official suppression of ideas deemed harmful because they are “false,” relates to the
relative nature of the concept of “truth.” History has shown that human judgment in this regard is not infallible, and that what
any given society holds as true or valid is liable to change over time. Society is constantly evolving, and what may be regarded
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as true today will not necessarily be true tomorrow. Many of the great figures in history, such as Galileo, share the dubious
distinction of being right at the wrong time.
Government-based censorship can be counter-productive in other ways as well. It may well have a “chilling-effect” on the
exercise of free speech by encouraging self-censorship. Out of an abundance of caution, an individual may chose to remain
publicly silent on certain controversial matters rather than risk a civil suit or a criminal prosecution. Furthermore, those who are
censored or punished for voicing their beliefs in public may decide to continue their activities “underground,” where *24 there
is a greater tendency for such views to thrive in the absence of contrary public opinion. False ideas may only be recognized
as such when they are confronted or challenged by accepted opinion. According to the market place of ideas theory, it is the
open and frank discussion of false ideas, and not their suppression, which leads to their ultimate demise. 57 Viewed in this light,
excessive state censorship can provide an environment in which falsehoods can more easily take root and flourish.
The pursuit of truth rationale of free expression protects much that the political process theory does not. It extends protection
beyond political dialogue by encompassing views and ideas irrespective of their particular subject matter. It also provides a
powerful rationale for defending false or even harmful views. However, even this rationale suffers from a number of potential
shortcomings. As with its economic counterpart, the market place of ideas theory is based on a number of assumptions that
have more recently been called into question.
One is that consumers consistently exercise rational judgment, which allows them to choose the best product or idea from among
the competing ones. In his critique of this theory, C. Edwin Baker argues that certain psychological processes may interfere with
an individual's ability to rationally evaluate different kinds of information. He contends that how one interprets the information
presented is influenced by “‘subconscious' repressions, phobias, or desires ..., stimulus-response mechanisms and selective
attention and retention processes,” allowing emotional and even irrational appeals to have a significant impact. 58 He also draws
from the sociology of knowledge perspective to suggest that one's view of what is right or true is largely predetermined by the
social structure of the environment in which he or she is a part. In this sense, it is questionable whether a conscious and free
decision can be reached whenever there is a choice to be made between one or more alternatives. The premise that people are
able to make rationale consumer decisions is made more tenuous by the powerful influences that mass media and advertising
can hold over its target audience. There may therefore be some basis for the assertion that “[m]arketplace outcomes ... are
determined *25 more by the packaging of the message and the psychological predispositions of the listeners than by any
rational process.” 59
Another questionable assumption upon which this theory is based is the notion that all individuals or groups in society have
an equal opportunity to access the “market” and “sell” their ideas. It should be noted that the theory was developed in an age
when the “soap-box speaker” was a more common phenomenon and “in a society where the major forms of public debate were
hand-printed leaflets, hand-set newspapers, and speeches in town meetings and public parks.” 60 Modern marketing strategies
have changed all this. To get the message across and accepted in today's world, it is normally necessary to employ multimarketing strategies on a comparatively large scale. This poses difficulties that may prove insurmountable for the ordinary
citizen who wishes to “market” his or her ideas. Most individuals lack the financial resources necessary to purchase commercial
space to air their views. This problem is compounded by the fact that those who control media access are not necessarily
amenable to allowing the presentation of views or information that challenge “conventional wisdom and the established power
structure.” “Accordingly, those facts, ideas, and perspectives most likely to gain media access and, consequently, large scale
public exposure, are those appealing to the self-interest of those individuals and groups who own and manage the media, to
the mass audience whose patronage provides the economic and political basis for advertising, and to economic organizations
whose commercial payments directly provide funds for the media.” 61 It therefore follows that the media carries “great power
to suggest and shape articulated thought.” 62 By allowing this power to be exercised in favour of the status quo, the market
often masks, rather than reflects, the divergence of views that may exist in society.
Retaining the economic market analogy, some level of governmental regulation of the “free trade of ideas” may be desirable.
In many ways, it is the private sector, and not the government, which poses the greater threat to free speech interests. Today,
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the single most powerful medium of communication is the media. No other medium is capable of reaching as great a number
of people as are the newspapers, radio, and television. *26 Through private ownership, the control that the dominant groups
in society exercise over what messages are conveyed through this medium can amount to a form of censorship that is more farreaching than any imposed by government. This permits the argument that limited governmental regulation that focuses not
on the content of expression, but on the power of media owners to monopolize their resources, can enhance the effectiveness
of the market place of ideas.
Government participation in the operation of the free market system is not new. For all its merits, the system of free enterprise
falls short of its ideal. False or misleading advertising and the growth of monopolies sometimes offset rational consumer choices
and improved productivity through free competition. Sometimes defective or even harmful products are made available for
public consumption. To counter dangers such as these, governments have found it necessary to intervene in order to protect
both the sellers and the buyers. Consumer protection laws, investigations of fraud and anti-competition practices, and product
testing are some of the responses made by governments to alleviate shortcomings in the economic sphere. Do these concerns
disappear when it is an idea rather than a material product that is made available for public consumption?
The answer, it would seem, is both yes and no. As was evident in Libman, supra, and Thomson, supra, the Supreme Court
of Canada has signalled that government may have cause to intervene in our political process to ensure fairness or accuracy
in how information is conveyed to the electorate. At the same time, the Court found that the specific measures adopted by
Parliament for this purpose intruded further than necessary upon freedom of expression. These cases illustrate governmentimposed limitations on the process through which information is conveyed. In contrast, the Court has also addressed two cases
dealing with hate propaganda in which restrictions were placed on the content of expression. Again, the court has both accepted
and rejected government intrusions in this area, thereby indicating that although it may be desirable to restrict certain forms of
expression to avoid some harm, not all efforts in this direction can be supported as constitutionally valid. Clearly, government
attempts to limit either the medium or content of expression must achieve some measure of balance between free enterprise
and public protection.
*27 (ii) Contextual Analysis
(A) Hate Propaganda
(I) The Wilful Promotion of Hatred
The Supreme Court of Canada has come to different conclusions on the constitutionality of two distinct Criminal Code 63
offences that have been employed against the dissemination of hate propaganda. In its first decision; R. v. Keegstra, 64 a majority
of the Court upheld section 319(2) of the Code, which creates a hybrid offence for anyone who “wilfully promotes hatred” against
an identifiable group distinguished by colour, race, religion or ethnic origin. The actus reus of the offence is the communication
of statements promoting hatred. Statements made in private conversation are exempted. Other exceptions appear in the form of
defences under section 319(3). These are that the statement communicated is: 1) true, 2) an opinion expressed in good faith on
a religious topic, 3) of public benefit, or 4) intended to have the contrary effect of preventing group hatred. The consent of the
Attorney General must be obtained before a prosecution for the offence may be instituted.
The Court was divided (4-3) over whether this provision could be upheld under section 1 of the Charter. The majority, whose
decision was written by Dickson C.J.C., found that it could be justified as a reasonable limitation on freedom of expression. In
his section 1 analysis, Dickson C.J.C. attempted to limit the potential scope of the offence by giving it a narrow and restrictive
reading. He stated that the requirement in section 319(2) that the statements be made “other than in private conversation”
demonstrates respect for individual privacy. It serves to immunize any discussion intended to be private in nature, even if it
transpires in a public area, or is somehow made public. 65 On the question of the level of intent required, Dickson C.J.C. relied
on a previous interpretation 66 of the word “wilfully” that served to import full mens rea for the offence. Thus, the crime is only
committed where the accused consciously intended to promote hatred, or where it was foreseen that this was certain or morally
certain to result. A restrictive interpretation of the phrase “promotes hatred” was also offered by Dickson C.J.C. In *28 the
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context of section 319(2), to promote hatred is to actively support or instigate vilification and detestation of an identifiable
group. 67 He also pointed to the special defences made available to the accused, and suggested that they operate to favour the
speaker's interests in borderline cases. 68
Dickson C.J.C. began his discussion of the theoretical value of the expression prohibited by section 319(2) of the Code, by
stating that, in his opinion, the significance of this kind of activity is marginal. He first dismissed the argument that the search
for truth is furthered by the promotion of hate propaganda:

Taken to its extreme, this argument would require us to permit the communication of all expression, it being
impossible to know with absolute certainty which factual statements are true, or which ideas obtain the
greatest good. The problem with this extreme position, however, is that the greater the degree of certainty
that a statement is erroneous or mendacious, the less its value in the quest for truth. Indeed, expression can
be used to the detriment of our search for truth; the state should not be the sole arbiter of truth, but neither
should we overplay the view that rationality will overcome all falsehoods in the unregulated market place
of ideas. There is very little chance that statements intended to promote hatred against an identifiable group
are true, or that their vision of society will lead to a better world. 69

He then proceeded to reject the argument based on self-fulfilment by suggesting that while section 319(2) constrains this
psychological process for the individual speaker, this concern is defeated by what his or her message has to say of the
corresponding rights of those vilified. The right to identify with and express one's cultural or religious heritage is an aspect of
self-fulfilment that hate propagandists would claim for themselves, but deny for others. 70 Dickson C.J.C. adopted a similar
line of reasoning for downplaying the application of the political process rationale to hate propaganda. He was willing to
concede that hate propaganda can be categorized as political in nature, and that its suppression prevents a few individuals
from airing their views in a political arena. At the same time, however, the dissemination of hate propaganda serves to
undermine the commitment to an open political process because, *29 according to Dickson C.J.C., it tends to deny the right
of those targeted to also participate freely and equally. 71
The dissenting judgment was provided by McLachlin J. Her discussion of free expression values attacked many assumptions
implicit in the majority's opinion on the matter. With respect to the marketplace of ideas theory, McLachlin J. stated its validity is
not negated by the fact that history reveals ideas that are both false and destructive can gain a foothold, at least for the short term.

While freedom of expression provides no guarantee that the truth will always prevail, it still can be argued
that it assists in promoting the truth in ways which would be impossible without the freedom. One need
only look to societies where free expression has been curtailed to see the adverse effects both on truth and
on human creativity. It is no coincidence that in societies where freedom of expression is severely restricted
truth is often replaced by the coerced propagation of ideas that may have little relevance to the problems
which the society actually faces. Nor is it a coincidence that industry, economic development and scientific
and artistic creativity may stagnate in such societies. 72

She argued against limiting this rationale to what can only be verified as “true,” since this would leave unprotected many
opinions or ideas that are nonetheless valuable. 73 She accordingly holds more trust in the ability of individuals to rationally
assess the merit of varying messages, and less faith in the ability of the state to impose censorship without creating more
problems than it may solve, than does the majority.
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*30 In a different context, 74 McLachlin J. addressed the suggestion made that hate propaganda is antithetical to the cause
of free expression because whatever it gives to its promoter it takes away from the credibility of those targeted, in terms of
their ability to communicate effectively. She interpreted this argument as resting on an assumption that with the right of free
expression is a concomitant right to be believed. That is, to merely state a position is to automatically derive some support for it.
She found no philosophical basis for such a contention under any of the three rationales for protecting the freedom. “Freedom
of expression guarantees the right to loose one's ideas on the world; it does not guarantee the right to be listened to or to be
believed.” 75 Another problem she identified with this argument is that it would lead much valuable expression to be restricted.
Unlike the majority, McLachlin J. found that the promotion of hatred is not necessarily incongruous with democratic principles
in that, where a contentious political issue is at stake, it is to be expected that attacks will be made against the credibility of
the views and judgment of those falling on the other side of the debate. 76 It would seem from this that McLachlin J. is less
prepared than the majority to defeat an exercise of free expression on the basis that it tends to undermine the corresponding
right of others, and is therefore more in line with traditional liberal theory.
The section 1 analysis provided by McLachlin J. contrasts sharply with that of the majority. She took the contrary position
that section 319(2) does not represent a minimal impairment of freedom of expression. This is largely because she found the
offence to be defined in much wider terms. For McLachlin J., the word “hatred” in section 319(2) is too broad and subjective to
provide a basis for criminalizing speech. She argued that it could be interpreted as capturing a wide range of emotions, beginning
with mere “active dislike.” 77 That what constitutes “hatred” is left to the subjective inferences of those sitting in judgment
of the prohibited conduct, and that inferences unfavourable to the accused “are more likely to be drawn when the speech is
unpopular,” 78 is a related concern of hers. The problem she identified with the mens rea requirement *31 is that the intention
to promote hatred is not necessarily inconsistent with the intention to speak of what is perceived to be true, or to contribute to
legitimate public debate. 79 She was also of the opinion that section 319(2) should have been restricted in scope by making the
occurrence of “actual harm or incitement to hatred” a component of the offence. 80 Though she allowed that the reach of section
319(2) is somewhat circumscribed by the defences, she questioned the limited scope of the most important defence - “truth,”
and the onus it places on the accused to establish what was said is, in fact, true. She pointed out that it would appear, for the
purpose of this defence, what is “true” is only that which can be verified as such. 81 In her judgment, McLachlin J. seemed to
be particularly concerned with the deleterious affects that an overly broad prohibition could have on perfectly legitimate public
discussion. One of her strongest reservations regarding the offence is its potential “chilling effect” on the speech of innocent
persons. She feared that section 319(2) might be so vague that it will sometimes be difficult to predict whether a treatment
of certain subject matters is covered or not. For example, political debate on “immigration, education language rights, foreign
ownership and trade may be tempered,” as might scientific research showing ethnic or racial group differences. 82 McLachlin
J. referred to the provision's own “track record” as providing all the evidence needed to conclude that it is over broad. 83 As
she pointed out, pamphlets containing the words “Yankee Go Home,” and Salmon Rushdie's novel, Satanic Verses, are among
those publications that have regrettably fallen, in one way or another, under the purview of the offence.
Upon reaching the final stage of the proportionality test, McLachlin J. applied a cost-benefit analysis of the effects and ends of
the legislation. She described the nature of the violation as serious and counter to all three freedom of expression rationales. 84
On the other side of the equation, *32 McLachlin J. suggested that the offence might do more to promote the spread of
group hatred than it does in preventing it. 85 She also stated that it is unclear how the other objectives said to be animating the
legislation, namely the preservation of social harmony, individual dignity, multiculturalism, and equality, are actually fostered
by it. Balancing the tenuous benefits derived from the legislation with the significant nature of the infringement, McLachlin J.
concluded that it could not be redeemed under section 1.
(B) Spreading False News
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Not long after its decision in Keegstra, the Supreme Court of Canada came to a different conclusion on a related matter - the
“spreading of false news.” In a 4-3 decision, the Court in R. v. Zundel 86 found that the false news law in section 181 of the
Criminal Code could not be justified as a reasonable limitation on freedom of expression. This decision is significant since it is
the only time in which the Court has struck down a criminal offence on the basis of the section 2(b) guarantee. Section 181 of the
Code made an indictable offence of knowingly publishing a false “statement, tale or news” which “causes or is likely to cause
injury or mischief to a public interest.” The charges forming the subject matter in the case arose from two pamphlets published
by Zundel: one alleging the existence of an international Jewish conspiracy; the other attempting to refute the holocaust of
World War II.
This time, it was McLachlin J. who provided the majority's decision. She began her section 2(b) analysis by stating that each of
the three general purposes of freedom of expression embrace beliefs regarded by most members of society as wrong or false. 87
McLachlin J. essentially provided two reasons why it cannot be maintained that deliberate lies further none of the freedom of
expression principles. The first reason is *33 that, on the contrary, there are many occasions in which exaggerated or falsified
accusations may promote free speech goals. 88 She provided hypothetical examples of where individuals may chose to cite
false information to advance their perfectly legitimate position on issues they are strongly committed to. 89 In support of this
argument, McLachlin J. relied on past prosecutions for this offence to illustrate the potential section 181 has for “suppressing
valuable political criticism or satire.” 90 The second reason offered by McLachlin J. as to why it is unsafe to dismiss deliberate
lies as furthering none of the free speech values relates to the difficulty in separating falsehoods from truth. A given statement
may have more than one meaning, particularly if it is intended as metaphorical or allegorical, and may be interpreted differently
by different people. 91 It is for these reasons that she found a categorical dismissal of *34 deliberate lies at the theoretical
level of section 2(b) analysis is not without some difficulty. 92
According to McLachlin J., section 181 of the Code suffers from “overbreadth,” and therefore fails to satisfy the requirements
of the proportionality test. It is over broad because it extends beyond what can be verified as false. Here, she attacked the
assumption that assertions of fact can somehow be separated from those of opinion. She stated that even if the phrase: “statement,
tale or news” does not enter the realm of pure opinion, it does intrude beyond the boundaries of what is strictly factual. In
other words, it captures more than false assertions of fact. She also suggested that in the process of determining what is a false
assertion of fact for the purposes of section 181, the provision operates to single out views more for their unpopularity than
for their lack of truthfulness:

What is false may, as the case on appeal illustrates, be determined by reference to what is generally ...
accepted as true, with the result that the knowledge of falsity required for guilt may be inferred from
the impugned expression's divergence from prevailing or officially accepted beliefs. This makes possible
conviction for virtually any statement which does not accord with currently accepted “truths,” and lends
force to the argument that the section could be used (or abused) in a circular fashion essentially to permit
the prosecution of unpopular ideas. 93

Though she may not have explicitly stated as much, her discourse on the value of false, or even harmful, kinds of speech
owes much to the marketplace of ideas theory.
The minority judgment was delivered by Cory J. In it, he developed the contrary argument that the captured expression “falls
on the extreme *35 periphery” of section 2(b) values, if it is not actually inimical to them. 94 He was of the view that
even under traditional liberal theory, where the state exists not to impose its vision of the “good life,” but to provide a forum
in which its citizens can define this amongst themselves, there can be no objection in restricting persons from knowingly
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spreading falsehoods that subvert democratic values. 95 Cory J. then attempted to demonstrate the extent to which these values
are undermined by the kind of activity that section 181 prohibits.
When addressing the political process rationale, Cory J. followed the majority's position in Keegstra to further advance the
argument that “intentional and harmful falsehoods repudiate democratic values by denying respect and dignity to certain
members of society, and therefore, to the public interest as a whole.” 96 He drew upon other competing values of the Charter,
namely, the equality and multiculturalism provisions in subsection 15 and 27, respectively, to inform his decision. Statements
that distort the truth to perpetuate discrimination against minorities run against democratic pluralism by dividing citizens along
gender and ethnic lines. The proper functioning of a democracy becomes skewed when some members of society identify
themselves not as free and equal citizens, but as members of a maligned minority group, and define their potential contribution
to a political debate accordingly. Furthermore, those viewpoints that are voiced become a devalued commodity when attached to
a minority targeted as deserving of distrust and resentment. In this light, Cory J. contended the provision does more to promote,
than defeat, the participation of all individuals in the political process. 97 Similarly, *36 he argued that the prohibition serves to
restrict expression that would otherwise frustrate those belonging to the groups targeted on their path towards self-fulfilment. 98
In this contest between individual rights and group interests, it is apparent that Cory J. places a premium on social cohesion.
For Cory J., one of the lessons that history has to offer is that the market-place of ideas model is “inadequate.” It is inadequate
because its distrust of government regulation of speech means that the voice of the majority, or dominant groups in society,
will continue to drown out that of a minority:

[M]inorities have more often been the objects of speech than its subjects. To protect only the abstract right
of minorities to speak without addressing the majoritarian background noise which makes it impossible for
them to be heard is to engage in a partial analysis. This position ignores inequality among speakers and
the inclination of listeners to believe messages which are already part of the dominant culture. It reflects
the position put forth by the dissent but rejected by the majority in Keegstra that the right to freedom of
expression entails only the freedom to ‘loose one's ideas on the world’ and not to be respected, ‘listened
to or believed.’ 99

Cory J. then drew from the majority judgment in Keegstra to reiterate the point made that where the expression under
consideration “threatens the dignity” of those targeted, and promotes discriminatory practices against them, it is appropriate
to maintain its limitation under section 1 of the Charter. 100
Cory J. also relied on the majority decision in Keegstra, to argue that the truth on some matters is more or less knowable, and
that intentional lies, such as those of the appellant, are the antithesis of truth. 101 Referring to one of Zundel's pamphlet's, Cory
J. asserted that “[i]n the name of the integrity of knowledge, the appellant demands the right to throw a monkey-wrench into
the mechanisms of knowledge.” 102 Cory J. contended that by deliberately manufacturing lies to support his “theories,” the
accused has made reasoned debate on the issue impossible. 103 In upholding the provision under section 1 of the Charter, he
was also *37 confident that, contrary to what was stated by the majority, it was sufficiently focused so as to capture harmful
and false statements, and not views that are merely unpopular. 104
It is submitted that of the most cogent rationale that can be invoked in defence of the wilful promotion of hatred or deliberate
lies is the market place of ideas theory of free expression, 105 and that it is McLachlin J. who properly applied it in this context.
It would seem self-evident that whatever benefit there is for an individual promoting hateful statements, in terms of the other
two rationales, is negated somewhat by the detrimental effect it has on the corresponding interests that those vilified have. It is
also suggested, for reasons going beyond the confines of this article, that the final dispositions of the constitutional questions in
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Keegstra and Zundel were the right ones to make. What is wrong with the analysis provided by Dickson C.J.C. and Cory J. is
that they assume *38 that the more likely a given statement is false, the less reason there is to protect it under the marketplace
of ideas. One need only consider the work of its foremost champion - John Stuart Mill, to realize that there is no doctrinal basis
for this contention. It is clear from his discourse on freedom of thought and discussion that Mill believed the individual should
be at liberty to speak of what may be deemed false by others. 106 There can be no freedom of expression in a society that holds
that it is only the truth that may be spoken.
At the risk of misrepresenting what On Liberty has to say about the expression in question, it is submitted that statements which
promote hatred or which are both factually false and potentially harmful have something to contribute to the cause of social
enlightenment. Mill warned that the suppression of opinions, be they true or false, is an injustice not only to their adherents,
but to their detractors even more still. The value that false ideas hold is that they lead us to appreciate more the reasons why the
contrary proposition is true. What is true is relative not only to a particular period in time, but to what is thought to be false as
well. Human understanding is influenced by, if not dependent upon, contradistinction. One's understanding of truth is sharpened
by one's understanding of what is false, and vice versa. On another level, the presence of views that challenge established dogma
forces us to revisit the basis for our convictions so that their meaning is not lost or forgotten. For the truth to remain a “living
truth,” it must be continuously contested, affirmed and defended. 107 Mill wrote that the “fatal tendency *39 of mankind to
leave off thinking about a thing when it is no longer doubtful, is the cause of half their errors.” 108
It is indeed a sad comment on humanity that some individuals feel the need to spread hatred against ethnic groups, and are
even willing to manufacture false information to this end. The suggestion that the holocaust of World War II did not occur is
one of the most troubling examples of this kind of speech. Yet there is some benefit to be derived from its free discussion. Its
presence allows us to more accurately gage the prevalence of such views and to more fully appreciate the reasons why they
are wrong or harmful. A corollary of this is that it may also increase our ability to minimize the threat they pose by bringing
them out in the open to face the light of day. The fact that this insidious form of disinformation exists reminds us that we share
a responsibility to counter it with what we know to be true.
There are at least three arguments that can be raised against allowing the state to assume this responsibility on our behalf. First,
it is preferable in a free society to allow others to accept the truth of a matter when it is freely formed rather than imposed.
Second, it is normally difficult to contain the spill-over effects that a legal prohibition on speech can have. Put simply, state
censorship tends to encourage further state censorship, and self-censorship. And third, placing individuals on trial for their
views may inadvertently prove counterproductive. Due to the presumption of innocence, the prosecution is forced to disprove
the correctness of an accused's views, which is to afford them a higher level of credibility than they merit. Public trials may also
provide such accused persons with a wider audience than they would otherwise have had, and generate some public sympathy
for their cause.
This is not to suggest that there may also be valid, or even more pressing, reasons for criminalizing this form of expression.
Again, it bears repeating that what has been said here is limited to the Court's handling of the free expression rationales, and
not of the other matters taken into consideration in deciding the constitutional questions. The important point to be made is that
even when they constitute a reasonable limitation on the freedom, such offences come at a certain cost to the search for truth
and understanding. Failure to recognize this concern *40 now may serve to unnecessarily weaken the marketplace of ideas
rationale, making it easier to justify state regulation of false ideas in the future.
(c) Deference to Individual Autonomy and Self-fulfilment
(i) Abstract Theory
The third commonly understood rationale for free speech shifts the focus of attention from societal to psychological imperatives.
Self-fulfilment theory, as it is referred to more often than not, is concerned with the development of human personality and
the achievement of self-realization. This theory of free expression is largely accredited to Thomas Emerson, who writes that
“[t]he right to freedom of expression is justified first of all as the right of an individual purely in his capacity as an individual.
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It derives from the widely accepted premise of Western thought that the proper end of man is the realization of his character
and potentialities as a human being.” 109
Self-fulfilment theory views free speech as a dynamic and interactive process through which individuals are led on a path of selfdiscovery. It may well be that we do not really know who we are until confronted by others. Who we are and what we achieve
is largely determined by the reaction of others to our behaviour and thoughts. The ability to freely form and communicate one's
beliefs and thoughts with others is an indispensable part of the human experience. By this view, open communication is an
inherently good activity, which cannot be restricted without impairing an individual's psychological and social development.
There are some definite advantages to be obtained from the recognition of free expression as promoting individual self-fulfilment
or self-realization. First, it allows the freedom to be protected simply as an end in itself. Expression is understood as necessarily
being of some value to the individual making it, irrespective of its worth to society in general. The other two instrumental
values of freedom of expression tend to limit constitutional protection to speech that serves some additional purpose, such as
advancing knowledge, or making government more accountable.
Second, it is this theory that best underscores the degree of interdependency between freedom of expression and human
autonomy. One cannot be assured unless some measure of the other also exists. Self- *41 fulfilment theory therefore directly
addresses what others do not — the freedom of the individual to make choices in all aspects of life. After all, it is the individual
who must decide, for example, which “truth” to follow, which political candidate to vote for, and which consumer products to
purchase. Indeed, the need to respect individual autonomy in a democratic society is so fundamental that it could stand alone as
a fourth justification for protecting free speech were it not for the fact that this is the common denominator which unites most
of the theories upon which our rights and freedoms are based.
And third, self-fulfilment theory is particularly suited to protecting forms of expression that would fall under the category of
entertainment in its widest sense. The theory would seem to recognize that expressing one's emotions, feelings, or sexuality,
contributes to his or her personal sense of well-being. It would be difficult to apply the other two theories to this kind of
expression. The American constitutional scholar, Lawrence H. Tribe, has criticized the instrumental theories as, “far too focused
on intellect and rationality to accommodate the emotive role of free expression — its place in the evolution, definition, and
proclamation of individual and group identity.” 110 Self-fulfilment theory is therefore able to protect forms of expression that
have not been traditionally recognized as such. As Peter Hogg has noted, it “covers much that is not speech at all: art, music
and dance, for example.” 111 Thus, the theory is not limited to the written or spoken word. It instead embraces all mediums
through which beliefs, thoughts, and feelings may be expressed or communicated.
There are, nonetheless, a number of problems that this theory can give rise to. In some ways, the very strength of this theory
— its breadth — may also be its greatest drawback. 112 The apparently all-inclusive *42 nature of a theory based on selffulfilment makes it difficult to differentiate between cases where the section 2(b) right should be upheld or defeated in the end.
The ethereal nature of this theory only complicates matters further. Assessing the extent to which an act may be said to further
the personal development of the actor is a highly subjective and uncertain exercise. There may therefore be some temptation to
introduce artificial limits on the scope of the theory in order to increase its practical utility in constitutional adjudication.
Another problem with this theory is that it tends to raise more questions than it answers. Does all expression automatically
lead to self-development? A conclusion that it does would seem to logically follow from a theory that embraces free speech
as an end in itself. However, it may sometimes be difficult to justify certain forms of expression as furthering the personal
development of the speaker. For example, how does the promotion of hate propaganda lead to “self-improvement”? It can well
be argued that “bigotry, and thus the attendant expression of racism, stifles, rather than furthers, the moral and social growth of
the individual who harbours it.” 113 The ardent racist usually holds a perversely distorted perspective of certain historical and
social facts. As a consequence, the racist will deny him or herself the opportunity of interacting in a positive and informative
way with members of certain ethnic groups. The racist, therefore, lives on a self-limiting world of ignorance and social isolation.
Permitting committed racists to propagate their self-deceptive views might only lesson the degree to which they may realize
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and develop their true human potential. 114 On the other hand, could it not be argued that the best hope for such individuals
discovering the error of their views lies in the reaction of others to them when they are freely communicated? Furthermore, is
there not a problem in allowing judges to decide such hypothetical questions as to which forms of speech further individual
self-fulfilment, and which do not?
*43 (ii) Contextual Analysis
(A) Commercial Advertising
Some of the earliest section 2(b) challenges to reach the Supreme Court of Canada involve commercial advertising. In Ford,
supra, restrictions were placed on the ability of Quebec business owners to advertise in any language other than French. In
Irwin Toy, supra, it was the attempt to advertise toy products to children of a certain age group that was prohibited. Two other
cases worth considering as well are RJR-MacDonald Inc. c. Canada (Procureur général), 115 and Rocket v. Royal College of
Dental Surgeons (Ontario). 116 As in Irwin Toy, the impugned provisions in RJR-MacDonald involved the advertising of goods,
namely - tobacco products. In Rocket, however, the challenge came from members of the dentistry profession seeking greater
freedom to advertise their services. Together, these cases form the core of a growing body of jurisprudence on a freedom that
was unheard of in Canada less than ten years ago — that of “commercial expression.”
Commercial expression inevitably appears in the form of product or business advertising and can be distinguished from other
kinds of speech by examining the speaker's motive behind it. The primary purpose of commercial advertising is to reap
financial profits. The only marketplace the advertiser seeks to participate in is an economic one. Advertising, especially lifestyle
advertising 117 , has little to say about the search for knowledge or truth. In fact, it my sometimes have the opposite effect of
promoting ignorance and uncritical thought. For the most part, advertising is seductive or manipulative in nature. It speaks to
the unconscious mind by appealing to our emotions and insecurities. When it sinks to *44 the level of being misleading or
fraudulent, governments have rightly intervened to protect consumers.
On the other hand, there is something seemingly unfair about not extending this free speech rationale to advertising. It would be
ironic to dismiss advertising under a theory of free speech based on market principles. To be sure, some informational advertising
regarding the price and quality of a good or service can make a limited contribution to what is currently known about them.
But this theory of free expression can be a double-edged sword when drawn to defend the interests of advertisers. Some have
argued that it is relatively easier to verify the truth of assertions contained in an advertisement than it is with respect to an idea or
opinion. 118 As a result, there may be less concern under marketplace theory when governments introduce restrictions on false
or misleading advertising. It is only when the claims in advertising are factually true that they are of some value to consumers.
A defence of commercial advertising is made even more difficult when one turns to the political process theory. Before
the Supreme Court of Canada began interpreting section 2(b) of the Charter, attempts were made to categorize commercial
advertising under the traditional view that free expression promotes democratic government. The argument that had been
advanced is that the system of free enterprise is so connected to our democratic way of life, with advertising being so essential
to make that system work, that it is both impractical and undesirable to divorce political from economic expression. 119 To
accept this line of *45 reasoning would render the political process rationale so over-inclusive that it would become virtually
meaningless. Whatever degree of interdependence there may be between the economic and political systems, commercial
advertising is of no great consequence to how our governments are run. 120 To equate the importance of a toothpaste commercial
with a debate on capital punishment would only serve to undermine our most powerful reason for protecting free expression. In
fact, commercial advertising can be viewed as a more subtle form of social control. It is more likely to encourage conformity
than stimulate public discussion or debate. Another problem with the argument is that where a form of advertising addresses a
political issue, it might not have been properly characterized as being commercial in nature in the first place. To cite a recent
example, a cigarette manufacturer has placed a newspaper advertisement attacking the B.C. government's policy regarding
tobacco product labelling. 121 Here, the message is first and foremost a political one. Any hope to eventually profit from it
should not detract from its potential contribution to a political debate.
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*46 The consensus, among both judges and academics 122 alike, is that the most important benefit obtained from advertising
relates to the theory of individual self-fulfilment. Fulfilment for the consumer, not the seller, that is. Selling goods or services
may provide the advertiser with the means to realize certain personal goals, but the act of advertising itself does not have this
immediate effect. The issues are different, however, when one considers the recipient of the intended message - consumers. It
has been recognized that freedom of expression protects the interests of the listener as well as the speaker. 123 For the consumer,
advertising has the potential to make informed economic choices possible. Purchasing a product, or obtaining a service, may
sometimes be described as trivial, but it is too much a part of our daily lives to be dismissed as unfulfiling. When properly
presented, information about products allows consumers to select that which is most suited to their individual preferences. 124
Similarly, where it is a service that is being considered, it is generally helpful to have information about the nature of that
service, the qualifications of those providing it, and the cost involved, before acquiring it.
The Supreme Court of Canada laid the ground for applying this theory to commercial advertising in Ford. Focusing on the
interests of its target audience, the Court proclaimed “commercial expression ... plays a significant role in enabling individuals
to make informed economic choices, an important aspect of individual self-fulfillment and personal autonomy.” 125 Again, the
Court failed to elaborate further on this sole justification for protecting commercial advertising. It was able to leave this issue
by shifting emphasis on a different aspect of the section 2(b) guarantee that was violated, that of language choice. The decision
involved provisions of Quebec's infamous French-only sign law, 126 which were struck down by the Court primarily on the
basis that *47 the Canadian and Quebec 127 charters protect the freedom to express oneself in the language of one's choice. 128
The Court was soon provided with another opportunity to assess the value of expression used for commercial purposes. The
challenged law in Irwin Toy prohibited advertising directed at children under 13 years of age. Exceptions were allowed for
advertisements satisfying certain criteria. Some of these exceptions are designed to ensure that the commercial messages are not
misleading in nature. 129 Others address such maters as family values, 130 appropriate products for children, 131 and a child's
ability to properly appraise the information presented. 132 A majority of the Court accepted the arguments of the Attorney
General of Quebec that the objective of the legislation is to protect children from the “techniques of seduction and manipulation
abundant in advertising.” 133 The majority also accepted the evidence presented showing that children are less capable than
adults of properly evaluating an advertisement's persuasive force, and therefore comprise a vulnerable group *48 in need of
special protection. 134 It concluded that the legislation was justified under section 1 of the Charter. The closest the majority
came to addressing the theoretical values at stake was with the comment that the “real concern animating the challenge to the
legislation is that revenues are in some degree affected. This only implies that advertisers will have to develop new marketing
strategies for children's products.” 135
In the Court's first two cases on commercial expression it is difficult to find any serious attempt to link the advertising concerned
with the general purposes of the section 2(b) guarantee. It may well be true that the rationale for protecting a right to advertise is
weak in most cases, but some explanation should be provided, especially in the initial stages of Charter analysis, as to why this
is so. Otherwise, the Court risks the danger that only lip-service will be paid to the need to conduct a purposive interpretation
of section 2(b). Fortunately, the Court's two subsequent cases in this area hold more promise in this regard.
In Rocket, the Court struck down restrictions on the ability of dentists to advertise their services. The restrictions were found
under the Health Disciplines Act, 136 which prohibited advertising on the basis that it constitutes unprofessional conduct. As
in Irwin Toy, the regulatory scheme involved imposed a general ban on advertising, and then specified the conditions under
which an exception would be allowed. The unanimous judgment of the Court was delivered by McLachlin J. In it, she compared
the value the advertising in question holds for dentists and their patients. From the perspective of dentists, being prevented
from advertising means potential loss of profits, and nothing more, in terms of the free speech rationales. This indicates that
the violation of freedom of expression *49 is less worthy of protection. At the same time, the advertising of dental services
can assist consumers in choosing a suitable dentist, a decision which is of sufficient importance to prevent its curtailment from
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being dismissed prematurely under section 2(b). 137 She noted that this combination of the interests will appear in most cases of
commercial advertising. McLachlin J. also contrasted the decision in Irwin Toy with the present case to show that the exercise of
consumer choice is more important in the context of the latter. Yet the two cases are similar in that consumers of dental services
are also “highly vulnerable to unregulated advertising.” They lack the expertise to critically evaluate the kinds of claims made
about the quality of the services provided. 138
She found that the need to control advertising misleading to the public, and to maintain high professional standards, are legitimate
legislative objectives. The means of achieving these goals, however, went further than necessary in restricting the right of
dentists to advertise, and consequently, could not be upheld under the latter two components of the section 1 proportionality
test. The problem identified with the enumerated exceptions to the otherwise total ban on advertising was that they were underinclusive. Other exceptions should have been made for such matters as hours of operation and languages spoken - information
which enhances consumer choice without compromising the legislative objectives. 139
RJR-MacDonald 140 represents the Court's most recent and overt examination of section 2(b) values in conjunction with
commercial advertising. Yet a hard sell approach would be required to convince some that the majority's decision to remove
a ban on tobacco advertising actually stands to benefit consumers. While some of the invalidated provisions of the Tobacco
Products Control Act 141 severely restricted advertising by the industry, another stood to warn consumers of what the tobacco
companies would not. A complete ban on the publication or broadcast of tobacco advertising was imposed by s.4 of the Act.
Section 9 placed three comprehensive restrictions on the packaging of tobacco products. The packages were required to contain
health warnings, in prescribed form, of the harmful effects of smoking. 142 The nature and *50 quantity of the product's toxic
substances had to be listed. Finally, the manufacturers could only provide packaging information of their own in the form of
the product's name, brand name, and trade marks. Under section 8, the appearance of such trade marks was restricted to the
product's packaging. In the end, all of the aforementioned and consequential 143 provisions were struck down by the majority,
amounting to a wholesale repeal of the Act.
The majority, headed by McLachlin J., 144 found that the provisions constituted an unjustifiable infringement of section 2(b).
La Forest J., for the minority, 145 would only agree that with the exception of the proscribed health warnings, the regulations
violated section 2(b) of the Charter. They parted company on virtually every other point of contention raised. Whereas
McLachlin J. described certain forms of tobacco advertising as beneficial and innocuous, La Forest J. found it to be misleading
and deceptive. To La Forest J., the fact the advertising concerned is designed to increase profits only decreases its value as a
constitutional right. For McLachlin J., the ability to reap profit from certain forms of expression does not automatically divest
it of protection under the Charter. 146 While La Forest J. furthered the argument that the judiciary should afford Parliament
some measure of deference in cases involving complex social policy, McLachlin J. cautioned against over extending this notion.
Though McLachlin J. stressed that tobacco advertising *51 is made in pursuit of a perfectly lawful activity, her colleague
opined that Parliament could have exercised its criminal law power to prohibit the manufacture and sale of tobacco products
without running afoul of the Charter.
The two justices were at opposite ends on whether tobacco advertising benefits consumers. At the high end, McLachlin J.
championed the view that since smoking is a legal activity, they are entitled to receive information regarding it. Announcing
price, new brands, and brand comparisons in tar levels and attendant health risks: these are examples of advertising cited
by McLachlin J. as potentially providing helpful information to smokers while having negligible effect on overall tobacco
consumption rates. 147 If this also represents the industry's position on the need to advertise, La Forest J. was not buying
it. To paraphrase his position on the freedom at risk, there is little good in the free promotion of a dangerous product for
corporate profits. “Making an informed choice about tobacco simply permits consumers to choose between equally dangerous
products.” 148 One of the arguments put forth by the appellants was that promoting lower tar levels would allow smokers to
select less harmful brands. According to La Forest J., there was no evidence to show a health benefit in smoking “lighter”
brands. 149 The only “benefit” would be to the advertisers, who would encourage those smokers who are contemplating quitting
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to instead switch to brands with lower tar levels. Also undermining the appellants' argument was the fact that product and health
information is readily available from the retailer and the tobacco package. 150
With respect to the broader field of advertising and the appropriate standard of judicial review under section 1 of the Charter,
McLachlin and La Forest JJ., again, found something to agree and disagree with. Both sanctioned the deferential approach
to section 1 justification that was first posited in Irwin Toy, but to differing degrees. This approach affords government some
leeway in developing legislative solutions for socio-economic problems. When called to account for its legislation under section
1, the majority in Irwin Toy stated that government should be afforded a “margin of appreciation” for the sometimes complex and
conflicting nature of the information relied on when legislation is drafted. In more concrete terms, this means that government
is not *52 always required to select the least intrusive objectives and legislative means of achieving them. With regard to the
tobacco advertising restrictions, La Forest J. argued at different stages of his analysis that the requirements of proportionality
should be lowered in the government's favour. Though McLachlin J. recognized the need to pay deference to tough legislative
choices, she warned against taking this notion too far, lest the judiciary abandon its role in constitutional adjudication. 151 Her
application of the proportionality test in RJR-MacDonald suggests that Parliament was held to a full level of account.
Examined from the perspective of self-fulfilment theory, the majority's holding in RJR-MacDonald is difficult to defend. The
legislative scheme operated to provide consumers with health information not otherwise available at the point of sale. The
objection raised by the appellants that the prescribed heath warnings should have identified their author appears as little more
than a smoke screen. There are numerous warnings that appear on hazardous consumer products, with respect to either their
use or contents, and yet it is unusual to find any indication that they are mandated by government regulation.
The majority's opinion to the contrary, there is little value in allowing tobacco advertising in view of the harmful consequences
involved. The majority's position is largely predicated on the assumption that tobacco advertising can impart valuable
information to consumers without jeopardizing the government's goal of reducing tobacco consumption. It is difficult to
comprehend how this can be true. The only example of “informational advertising” discussed concerned differences in brand
tar levels. Yet La Forest J. cast doubt on the assertion that advertising low tar levels is advantageous to consumers. It would
seem that the only information of real value was the proscribed health warnings and the listing of toxic substances found in
the product. Viewed in this light, the advertising ban may have actually served to provide consumers with the most important
information there can be about tobacco products and their consumption. 152
However, what the Court had to say about the value of commercial advertising in general does fall in line with its previous
decisions. This series of cases serves to confirm that the value of commercial expression is to be measured in terms of its ability
to make informed consumer purchases possible. Even then, it seems from some of the comments *53 made by members of
the Court that the protection accorded to advertising under section 2(b) is of a qualified nature. This is an entirely appropriate
evaluation of the activity concerned. Only when advertising conveys information accurately and truthfully about a product or
service can it be of some benefit to the consumer. This automatically eliminates much of what currently exists in the field of
advertising. If it is felt that this under-estimates the value of commercial expression, it should be pointed out that challenges
raised under section 2(b) against restrictions on advertising have faired better than cases where the source of the restriction on
free speech is the criminal law.
(B) Prostitution
In Reference re subsection 193 & 195.1(1)(c) of the Criminal Code (Canada), 153 a majority of the Supreme Court upheld,
under section 1 of the Charter, a summary conviction offence which forbids any person from communicating or attempting
to communicate with another “for the purpose of engaging in prostitution or obtaining the sexual services of a prostitute.” 154
To fall within the definition of the offence, the communication must occur in a public place, a place open to public view, or
a vehicle located therein. The first thing that can be said about this post Irwin Toy decision rendered on section 2(b) of the
Charter is that it is almost entirely devoid of any discussion of the free speech interests affected. Neither Dickson C.J.C. nor
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Wilson J., who wrote the majority and minority judgments respectively, 155 bothered to identify the free speech interest at risk.
All that Wilson J. offered was the offence:

prohibits persons from engaging in expression that has an economic purpose. But economic choices are, ...
for the citizen to make (provided that they are legally open to him or her) and, whether the citizen is
negotiating for the purchase of a Van Gogh or a sexual encounter, section 2(b) of the Charter protects that
person's freedom to communicate with his or her vendor. 156

Dickson C.J.C. agreed that the expression is made for economic gain, but stated: “[i]t can hardly be said that communications
regarding an *54 economic transaction of sex for money lie at, or even near, the core of the guarantee ....” 157 This
summary dismissal of the speech at risk is a disservice to the cause of a purposive approach to Charter interpretation.
What was so readily apparent but left unsaid was that communication between consenting adults for the purpose of engaging
in prostitution is an aspect of autonomy and self-fulfilment. This is not self-fulfilment in the sense of becoming a better person
or realizing a personal goal, but rather, self-fulfilment in the sense of providing for the necessities of life. For those individuals
who find themselves left with no alternative but to engage in street prostitution, their ability to practice their trade can be a
matter of day to day survival. At least in this respect the Court's catagorization of the prohibited conduct as primarily economic
in nature is appropriate due to the close relationship between commercial speech and self-fulfilment theory. Yet communication
for the purpose differs from other forms of commercial speech in that the autonomy interest is more pronounced for the service
provider than the consumer, and the exercise of the section 2(b) right is more vital to that interest in the case of prostitutes. This
is a concern that even the dissenting judgment overlooked.
That this kind of speech has a substantial liberty component is difficult to deny. The Court was in fact asked to decide whether
the right to “life, liberty, and security of the person” in section 7 of the Charter was also infringed in the case. The argument
raised by the appellants' counsel was that by preventing street prostitutes from exercising their chosen profession to provide
for the necessities of life, an economic aspect of their liberty and security interests had been violated. Though only Wilson J.
concluded, for different reasons, that section 7 had been infringed, 158 all of the justices hearing the case acknowledged that
prostitution *55 in itself is not made illegal in Canada. 159 It would appear that the trick for prostitutes is to find a legal means
of practicing their trade.
The infringement was upheld despite the absence of a legitimate criminal law objective in prosecuting the offence. To the
legislative objective, both Dickson C.J.C. and Wilson J. attributed public nuisance concerns. Noise, the disruption of traffic,
and public exposure to the activity were the problems said to be animating the legislation. It is difficult to comprehend how
such an objective can be supported as consonant with the aims of criminal justice. Yet not even Wilson J. proposed to invalidate
the objective under section 1. Instead, she argued that the legislation goes beyond the objective, thereby failing the requirement
of proportionality. 160 In a separate majority judgment, Lamer J., as he then was, would have characterized the legislative
purpose in broader terms. Drug trafficking, violence, pimping, and recruitment into the profession are the vices that he argued
the legislation seeks to address. According to Lamer J., prostitution is a form of slavery that degrades women and exploits
their disadvantaged position in society. The offence is designed to limit public exposure to this degrading activity. Though it
would have the offence serve a criminal law purpose, Dickson C.J.C. correctly rejected this hypothesis. A legislative scheme
that prohibits the public solicitation of prostitution while leaving the act of prostitution legal, cannot presume to aspire to the
goals proposed by Lamer J., however commendable they may be.
In the end, the Court was left with a criminal offence addressing public nuisance concerns. This is hardly the stuff that criminal
laws are made of. These matters would have been more appropriately dealt with through regulation at the municipal level. In
this connection, the Court's reluctance to second-guess the purpose of the enactment can be explained. The offence was only
introduced by Parliament after the Court struck down a municipal by-law prohibiting solicitation for sex as a matter in relation
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to the federal criminal law power. 161 However, the *56 Court should have accepted responsibility for the dilemma it created
and either revisited the basis for its earlier decision, or at least expressly restricted its analysis of legislative objective to take
into account the unique difficulties presented by its previous ruling. 162 Otherwise, the understanding that a law saved under
section 1 will have a substantial and pressing reason for a Charter infringement may not always follow.
It might be contended, as Lamer J. did, that one of the reasons why the offence is acceptable is that it does not prohibit the
same conduct occurring in a private place. 163 This argument seems disingenuous when one considers that in the same case the
court also upheld the companion offence of keeping a common bawdy-house. 164 The effect of upholding this offence was to
close off the only legal avenue left to prostitutes to ply their trade. Even Dickson C.J.C. acknowledged the legislative scheme
follows a circuitous route to this end. 165 Until viable alternatives become available to them, some prostitutes will continue to
put themselves at risk and practice their trade in the streets, with or without legal restrictions, because they perceive it to be
in their best interests to do so.
The conclusion reached in Prostitution Reference is difficult to reconcile with some of the principles articulated by the same
Court both before and after the decision. In Irwin Toy, the Court upheld restrictions on advertising in the name of protecting
children as a vulnerable group. In Rocket, a less than complete freedom to advertise dental services was struck down. In RJRMacDonald, the Court came to the defence of tobacco companies and their interest in marketing a dangerous substance for public
consumption. Yet in Prostitution Reference, one of the most marginalized and vulnerable groups in society - street prostitutes
- were subject to a complete ban on practicing their trade. For all its discourse on the need to protect vulnerable groups, and to
prevent total bans on a form of expression, the Supreme Court failed to apply these principles in a case where more compelling
reasons for protecting the autonomy or self-fulfilment needs of the speaker are rare.
*57 (C) Obscenity
R. v. Butler, 166 regarding obscenity, can be distinguished from other Supreme Court of Canada rulings on Criminal Code
offences infringing section 2(b) in that the decision to uphold the restriction was a unanimous one. Section 163 catches the
sale or distribution of obscene material. By virtue of subsection 8, any publication that has “the undue exploitation of sex” as
its dominant characteristic, or sex coupled with “crime, horror, cruelty and violence,” is deemed to be obscene. Subsection 5
stipulates that any motive the accused may have had in committing either offence is irrelevant. At the time, a public benefit
defence was provided in subsections 3 and 4, while subsection 6 ruled out the defence of mistake of fact with respect to the
offence falling under subsection 1. 167 That is, an accused who was unaware of the “nature or presence” of the obscene material
was nevertheless liable.
The case arose from charges laid under subsections 163(1)(a) and 2(a) of the Code against the owner and an employee of an
adult video store in Winnipeg. The charges related to sex videos and magazines, and various sexual devices or aids, which were
seized from the store by police on two separate occasions. Wright J., of the Manitoba Court of Queen's Bench, 168 reviewed the
seized material and concluded that section 2(b) of the Charter was infringed, and that the violation was justified under section
1 with respect to some of the counts in the indictments, but not justified with regard to the remaining counts. 169
*58 The Court of Appeal 170 disagreed with the trial judge's approach to the constitutional question, and a majority reversed
his decision. Huband J.A., for the majority, held that there had been no violation of the freedom of expression guarantee. 171
Twaddle J.A., dissenting in part, argued that section 163(8), in effect, creates two distinct offences serving different purposes.
The first is concerned with publications constituting an “undue exploitation of sex,” and is designed to preserve moral standards.
The other captures publications that also involve “crime, horror, cruelty and violence,” and is aimed at the avoidance of harm.
Twaddle J.A. contended that while it is constitutionally permissible to enact criminal prohibitions that restrict expression for
the purpose of avoiding harm, 172 such is not the case where the legislative purpose is to punish immoral *59 conduct, in
itself. 173 He accordingly would have upheld the former offence under section 1, and severed the other as unconstitutional. The
other dissenting judge, Helper J.A., found section 163 to constitute an unreasonable infringement of freedom of expression. 174
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At the Supreme Court level, two separate but concurring judgments were delivered in the case. The principle judgment was
written by Sopinka J. 175 Gonthier J., who wrote the other decision, was joined by L'Heureux-Dubé J. As with the prostitution
and hate propaganda decisions, it is necessary to consider the differing interpretations on the scope of the offence to fully
appreciate the views offered on the extent of the violation on freedom of expression. Both decisions in Butler are predicated on
a 3-part categorization of pornography based on the degrees of potential harm involved:

(1) explicit sex with violence,

(2) explicit sex without violence but which subjects people to treatment that is degrading or dehumanizing,
and

(3) explicit sex without violence that is neither degrading nor dehumanizing. 176

*60 Sopinka J. was of the view that although section 163(8) generally covers materials falling under the first category,
it will rarely reach those found at the third level. As to the second level, material falling under it will be “undue” where it
presents a substantial risk of harm. Furthermore, where sexually explicit material might constitute the “undue exploitation of
sex,” Sopinka J. stated that the “internal necessities” test should continue to be applied to determine whether the material is
nevertheless redeemable. This test asks whether the undue exploitation of sex the main object of the work, or subservient to a
higher literary or artistic purpose. In borderline cases, the test is to be applied in favour of free speech interests. 177
Sopinka J. then proceeded to examine the proportionality of the infringement pursuant to section 1 of the Charter. He
prefaced his analysis by stating that the proper application of section 1 should not suppress what may be referred to as “good
pornography.” He was confident that the objective of the offence was the avoidance of harm to society, “and not to inhibit the
celebration of human sexuality.” 178 For Sopinka J., the fact that the targeted expression is generally produced to make a profit
means that it occupies a less privileged position under section 2(b) of the Charter. Expression made for an economic purpose
does not strike at the heart of section 2(b) values, making its restriction easier to justify under section 1. 179 Yet, when addressing
the matter of minimal impairment, he argued that with the internal necessities test, works of “scientific, artistic or literary merit”
are not in danger of offending section 163, even if financial profit is derived from them. The “artistic defence” is to be applied
generously so that materials made in pursuit of individual fulfilment may claim the benefit of the Charter's protection. 180 At the
third stage of the proportionality test, Sopinka J. commented that sexually explicit material that is degrading, dehumanizing, or
violent in nature “appeals only to the most base aspect of individual fulfilment, and is primarily economically motivated.” 181
He decided that section 163 was reasonably justified under section 1.
Though Gonthier J. reached the same conclusion, he did so on the basis of an even wider interpretation of the scope of the
obscenity offence. Referring to the categorization of pornography according to the *61 perceived levels of harm involved,
Gonthier J. argued that materials falling within the third category, while generally the least harmful, may nevertheless qualify as
obscene under section 163(8), particularly if they are presented to the public indiscriminately. Thus, although the content of the
message may not be objectionable as such, the manner in which it is presented to others can be. Gonthier J. used the example
of “an explicit portrayal of ‘plain’ sexual intercourse” in a book and on a billboard sign to suggest that while the former may
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give rise to little concern, the latter may constitute the undue exploitation of sex due to its harmfulness. That is, “the medium,
type or the use” of the material may change its effects “from innocuous to socially harmful.” 182
Not surprisingly, Gonthier J. only relied on the values connected to free expression to defeat, rather than defend, the protection
accorded to the seized material under section 2(b). In mentioning only the marketplace of ideas theory, he seemed to develop the
argument that pornography presents a “distorted” message that its consumers are incapable of interpreting in non-harmful ways:

This distorted image of human sexuality often comprises violence, cruelty, infliction of pain, humiliation,
among other elements of the pornographic imagery. Not only are these materials often evidence of the
commission of reprehensible actions in their making, but their representation conjures the possibility
of behavioural influences. In a market-place of ideas, ... pornographic imagery is there for the taking,
and it finds without any doubt many takers. Attitudinal changes in these takers, because of exposure to
pornographic materials, may lead to abuse and harm. 183

Though Gonthier J. was concerned that “these materials do not reflect the richness of human sexuality, but rather turn it into
pure animality,” his real concern may be that this “richness” is not to be experienced outside of the privacy of the home:
“Obscene materials ... convey a distorted image of human sexuality, by making public and open elements of the human nature
which are usually hidden behind a veil of modesty and privacy.” 184 With this statement, Gonthier J. seemed to suggest that
the real basis for regulating the depiction of human sexuality be on grounds of public decency or morality rather than out of a
concern of its harmful effects. In fact, he later argued that there can be a legitimate *62 moral basis for prohibiting this type
of material, 185 though he is careful to tie in the element of harm to this suggestion. 186
The analysis provided by Gonthier J. on the value of the freedom at risk in the case can be criticized for placing notions of
morality above the need to respect individual autonomy. He essentially argued that the reason why pornography should not enter
the marketplace of ideas is because it is “false” and “harmful.” It is false because it makes available for public consumption
that which should only be experienced in private. The fact that individuals who choose to rent adult sex videos, or purchase
sexual aids, generally do so for private consumption is irrelevant here. Rather, it is the “distorting” effect that arises whenever
human sexuality is depicted by such materials that matters. This is because its consumers are incapable of dealing with the
“distorted” message it presents so as not to cause harm to themselves or others. Thus, it is acceptable for the legislators and
the courts to remove these “defective products” from the marketplace of ideas. What is lacking in this analysis is any attempt
to consider the extent to which the availability of such materials may further individual autonomy and personal fulfilment. He
ignores what benefit there may be in allowing individuals to decide for themselves what is right or of value to them in regard
to representations of sexuality.
There is some irony in the fact that the obscenity offence is itself offensive by today's standards. As constituted and interpreted
by the judiciary at the time the case reached the Court, the offence was an affront to individual autonomy and a threat to artistic
endeavour. 187 It *63 was overly vague and antiquated. The offence had been “on the books” in Canada for a hundred years, 188
and did not even bother with a definition of “obscenity” until 1958. 189 This definition, which has remained unchanged since
then, equates obscenity with the “undue exploitation of sex,” or sex plus “crime, horror, cruelty [or] violence.” This terminology
has more to do with the advent of detective crime comics and fear of moral corruption, then with today's concern over the
treatment of women and children as sexual objects. This is made explicit by the heading, under which section 163 falls, which
reads: “Offences Tending to Corrupt Morals.”
To help quantify the “undueness” of a publication, courts have invented a “community standards of tolerance” test, 190 whereby
the court acts as sole arbiter of what is obscene based on its perception of society's norms and values. Material with sexual
content becomes legally “obscene” when most members of society would not be prepared to allow others to be exposed to it.
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Too many criticisms have been raised against this approach to address them here. Suffice it to say that this standard did little to
reduce the scope of the offence is made apparent by the number of additional tests which have been adopted. The “community
*64 tolerance standard was modified by the “internal necessities” defence, 191 which was in turn followed by the “degradation
or dehumanization” test. 192 This latter test holds that even in the absence of violence or cruelty, material that degrades or
dehumanizes its subjects would exceed community levels of acceptance. Despite this effort to provide an intelligible standard
for assessing offensive material, no attempt was made to harmonize these tests in to a cohesive whole. This led to confusion
over the status of each test, and its relationship to the others. It was not even known whether the various tests complement or
compete with one another, and in which respects.
Sopinka J. acknowledged that “this hiatus in the jurisprudence” made the offence susceptible to a declaration of invalidity
under the constitutional doctrine of vagueness. 193 His solution was to formulate the three categories of pornography referred to
above. There are a number of problems with this definition. To begin with, it bears little resemblance to the wording of section
163(8). It provides that an element of “degradation or dehumanization” can constitute obscenity, even in the absence of violence.
Arguably, this phrase is even more vague, value-laden and subjective than those it appears to replace - the “undue exploitation
of sex” and “crime, horror, cruelty and violence” definitions. While recognizing that “there is a range of opinion as to what is
degrading or dehumanizing” in this context, Sopinka J. declined to provide one of his own, suggesting instead this is a matter to
be decided upon application of the community standards test. 194 It is both astonishing and confusing to find this reliance on the
original test to interpret a definition developed to remedy some of its very defects. Another flaw with his classification scheme
is that it introduces an entirely new factor in the equation as to what constitutes obscenity. In all three categories of pornography,
it is the “explicit” depiction of sex that is made the common denominator. Yet the term “explicit” is not defined at any point in
the judgment. Nor is any explanation offered as to why explicit forms of pornography are singled out, or alternatively, why the
offence should be limited to only the explicit depiction of sexual activity. Despite the Court's attempt to provide a more narrow
interpretation of the scope of the offence, uncertainty still remains on when the exploitation of sex becomes “undue.”
*65 Things are also amiss in the Court's application of section 1 of the Charter. At nearly every stage of the section 1
analysis, it has compromized its previous standard of judicial review of Charter infringements imposed by the criminal law.
The first difficulty the Court encountered in justifying the infringement pertains to the legislative history of the offence. To pass
constitutional muster, the legislative measure must be “rationally connected” to an objective that is “pressing and substantial.”
Previous decisions of the Court established that the objective of a challenged law is that which was intended at the time of
its enactment. 195 The Court rejected the American doctrine of shifting purpose, which allows an impugned measure to be
assigned a valid contemporary purpose where possible. This created a dilemma for the Court in Butler, since the obscenity
offence originally defined obscene materials only on the basis of their tendency “to corrupt morals.” In 1949, this definition
was dropped, and was not replaced with the current wording found in subsection 8 for another ten years. In Butler, Sopinka
J. rejected the possibility that a breach of the Charter can be defended on the basis of morality alone. If it is to withstand
constitutional scrutiny, the legislative measure must serve either a different or additional purpose. According to Sopinka J.,
subsection 8 has introduced an additional element in the definition of the offence - that of “harm to society.” This amendment
changes the character of the offence such that it now focuses primarily on the “harm to society” that such materials pose when
others are exposed to them, which constitutes a valid legislative objective. As to the Court's prohibition against adopting shifting
legislative purposes, Sopinka J. offered that our understanding of the harm caused by obscene materials has evolved since 1959.
By applying the community standards test, the judiciary has built “a permissible shift in emphasis” into the offence, which
allows “harm” to be defined by more contemporary attitudes
Assuming that there is an element of harm inherent in subsection 8 which the offence was intended to prevent, and that there
is no contradiction in the rejection of the doctrine of “shifting legislative purpose” and the adoption of “permissible shifts in
emphasis,” there remains a serious problem with the notion of harm relied on by Sopinka J. It would seem from the inference
that, by 1959, the offence was intended to protect society from harm, a court will always have a basis for upholding the objective
of an impugned penal measure. The supposed belief that harm is present to defend the legislation is too vague to ground a valid
*66 legislative objective. It will almost always be possible to theorize that any given offence is aimed at the avoidance of
some harm. Though Sopinka J. attempted to define the concept of “harm” at work in the context of obscenity, his description
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remains far removed from what could reasonably have been intended in 1959. 196 Furthermore, his comment that there will
always be an element of harm behind a moral concern leaves open the possibility these factors can simply be reversed to save
an otherwise repugnant legislative objective.
The Court's invocation of Irwin Toy, supra, to justify a less rigorous application of the proportionality test in Butler is also
problematic. The approach Sopinka J. followed to establish a “rational connection” between the legislation and an objective of
preventing harm to society is one point of contention. Confronted with conflicting opinion and scientific evidence on the effects
caused by exposure to obscenity, Sopinka J. stated that proof of actual harm is not required. It is sufficient “to presume that
exposure to images bears a causal relationship to changes in attitudes and beliefs.” 197 When addressing minimal impairment,
Sopinka J. cited a passage in Irwin Toy to the effect that Parliament is not required to draft the least intrusive legislative measures
imaginable in relation to the objective sought. He construed past attempts to replace or amend the obscenity offence as designed
to make the definition of the offence more specific. The lesson he drew from their failure to be realized is that:

the only practicable alternative is to strive towards a more abstract definition of obscenity which is
contextually sensitive and responsive to progress in the *67 knowledge and understanding of the
phenomenon to which the legislation is directed .... [T]he standard of “undue exploitation” is therefore
appropriate. The intractable nature of the problem and the impossibility of precisely defining a notion which
is inherently elusive makes the possibility of a more explicit provision remote. In this light, it is appropriate
to question whether, and at what cost, greater legislative precision can be demanded. 198

This comment could be put to better use in explaining why the offence should be declared unconstitutional. It is no excuse
to suggest that the legislation does as well as could be expected in defining an obscure phenomenon. If the subject matter of
an offence does not permit a sufficient degree of legislative precision, the proper conclusion to draw is that it is not amenable
to regulation, or that less ambitious means must be found to address it. The ratio decidendi in Irwin Toy regarding judicial
deference should be taken in the context in which it was intended - the regulation of socio-economic affairs. In fact, when
calling for a lower standard for judicial review under section 1 of the Charter in certain situations, the majority in Irwin Toy
specifically excluded criminal prohibitions from consideration. It had good reason for doing so. The stigma and consequences
attached to a criminal conviction demand the most exacting application of the proportionality test. If the Court lowers the
section 1 threshold in the realm of the criminal law then, for all intents and purposes, it has lowered it in every area of
regulated activity.
The Court also ignored the context in which the offence appears in the Criminal Code. As indicated by the heading under which
it falls, 199 section 163 is plagued with anachronisms and defects of substance. Subsections 1(a) and 7 deal exclusively with
the prohibition of crime comics, while subsection 2(c) and (d) forbid the sale or advertisement of a method of causing abortion
or miscarriage, or of curing venereal diseases or lack of sexual virility. The prohibition in subsection 2(b) takes a moral stance
against exhibiting a “disgusting object or an indecent show” in public and may be void for vagueness. Subsection 5 renders
the accused's motives irrelevant to any of the charges under section 163. At the time of the Butler decision, a reverse onus
was present in subsection 3 and 4, which required the accused to raise a limited defence of public benefit, while subsection
6 operated to make the substantive offence of publishing or distributing obscene matter one of absolute liability by removing
the defence of mistake of fact. 200 While *68 admitting that such defects “raise substantial Charter issues,” Sopinka J. stated
from the onset that his analysis of the constitutionality of the offence would be limited to subsection 8. 201 Presumably, many
of the remaining defects can be cured later by applying the remedy of severance. The preferable approach, however, would
have been to recognize that the culmination of these defects shows that the legislation is fatally flawed and should be struck
down in its entirety. At the very least, the court should have invalidated the definition of obscenity by taking into account the
deplorable context in which it appears.
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Perhaps the most troubling aspect of the decision is that it usurps the role of government. To define obscenity based on an
interpretation of previous judicial interpretations, and to come up with a new three prong test having more in common with a
passage in a Committee report 202 than the wording of section 163(8), is to legislate from the bench. It may well be appropriate
for a contemporary offence of obscenity to focus on explicit portrayals of sex that are violent in nature, or arguably, which
also degrade or dehumanize those depicted. This is subject to the provisos that there is a sufficient basis to establish a causal
nexus between exposure to such forms of pornography and harm to others, and that greater specificity can be found to define
the offence. However, this is for Parliament to determine. Past failures to enact a new obscenity law should not be used by the
Court as an excuse for judicial activism, but as a basis for inferring that this is essentially a *69 political matter. It is for elected
representatives to find inventive solutions for controversial issues.
Instead of striking down the offence in the name of individual autonomy and self-fulfilment, the court went to great lengths to
limit these values, thereby calling into question its role in judicial review. In justifying its decision, the Court had no difficulty
in employing such values as “degrading,” “dehumanizing,” “harm” and “equality.” Yet it failed to account for competing free
speech values in its analysis. The end result was that an unnecessarily broad law was saved under section 1 of the Charter even
though the extent of the violation of freedom of expression was far from minimal. That the ruling was unanimous signifies that
the pendulum in constitutional adjudication has swung away from the need to preserve traditional liberal values, and towards
the promotion of social equality and harmonization.
(D) Child Pornography
In R. v. Sharpe, 203 a case involving child pornography, the Supreme Court of Canada demonstrated once again its readiness to
supersede the responsibility of Parliament to redraft defective legislation. To be sure, the production, possession, and distribution
of child pornography are deeply troubling occurrences which invite penal sanctions. The existence of such material is predicated
upon the sexual exploitation of children for the personal gratification of paedophiles. Given their age and stage of cognitive
development, children are highly susceptible to the seduction or coercion that normally leads to their participation in recordings
of their sexual activities with themselves, with other children, or with adults. The exploitive nature of the relationship between
the child victim and the pornographer can only impair the child's psychological development and sexual maturation. The
perceived harms do not end here, however. There is a real fear that the presence of such material creates an increasingly greater
demand for it, and breeds a larger and more dangerous type of sexual predator.
Yet, if the contrary rulings of the lower courts 204 in the case stand for something, it is that there is some merit to the argument
that Parliament over reacted in its legislative response to public pressure to introduce *70 legislative controls. In fact, the
Supreme Court of Canada made findings similar to that of the lower courts in the case. Where it differed was largely with
respect to the appropriate remedy to apply. Whereas the majority of the Court of Appeal took the courageous step of referring
the problematic matter back to Parliament, despite the extensive media coverage and public outcry that this was certain to
generate, the Supreme Court of Canada conveniently avoided this scenario by taking the unusual step of “reading in” specific
amendments to the law. While the Court can be faulted for preferring this more timid approach to rights protection, there are
some positive aspects of the Court decision with respect to free speech theory. Though the final outcome of the Supreme Court
decision might indicate otherwise, it is evident the majority position was sensitive to the need to respect individual privacy and
self-fulfilment theory when counterbalancing the opposing values at stake.
There are three hybrid offences falling under the child pornography provision of the Criminal Code. Subsection 163.1(4)
prohibits the mere possession of child pornography, with a conviction attracting a maximum term of imprisonment of 5 years.
The other two offences are concerned with the production and distribution of such material. By the time the case reached the
Supreme Court of Canada, it was only the *71 possession offence that was challenged under the Charter. Compared with the
test of obscenity in section 163(8), the Code definition of “child pornography” is explicit in denoting:
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(a) a photographic, film, video or other visual representation, whether or not it was made by electronic or
mechanical means,

(i) that shows a person who is or is depicted as being under the age of eighteen years and is engaged in or
is depicted as engaged in explicit sexual activity, or

(ii) the dominant characteristic of which is the depiction, for a sexual purpose, of a sexual organ or the anal
region of a person under the age of eighteen years; or

(b) any written material or visual representation that advocates or counsels sexual activity with a person
under the age of eighteen years that would be an offence under this Act. 205

The Code allows for the defences of artistic merit and the public good, and materials having an educational, scientific or
medical purpose are also held to be immune from conviction. Yet subsection 7 operates to remove the motives of the accused
from consideration.
The offence presented by 163.1(4) is unprecedented in Canadian criminal law. It prohibits the possession, and nothing more, of
material that is expressive in nature. Other provisions under the Code that restrict free expression, such as the hate propaganda
and obscenity offences, are restricted to their dissemination in public. The possession of child pornography, on the other hand,
encroaches on the private realm of individual liberty. It includes material created or gathered by an individual acting alone.
Paintings, drawings, diary entries, and material accessed on a personal computer are captured. It matters not that the material
may be intended for private use. Because of this, the possession offence engages aspects of the section 2(b) guarantee which
are often overlooked, the corresponding freedom of thought, belief and opinion. In holding out the threat of imprisonment for
creating private works which are solely the product of one's own imagination, the offence raises the spectre of state sponsored
thought control. That the law will often be enforced by police officers entering private dwellings pursuant to a search warrant
adds to the extent of the intrusion on individual liberty. Other provisions of the Charter, namely the right to liberty and security
of the person under section 7, and the privacy interest underlying the right against unreasonable search and seizure in section 8,
are also *72 invoked by the law's application. In reaching its decision in Sharpe, the majority of the Supreme Court of Canada
found violations of section 2(b) and 7, and would have had little choice but to strike down the law had it not wrote exclusions
into its otherwise overly broad reach.
The majority, 206 headed by McLachlin C.J., found that the Charter values of liberty, privacy, and self-fulfilment were
threatened by the law. As to the countervailing government objective in enacting the offence, McLachlin C.J. pointed to the
need protect children from harm. She found that there is a reasonable apprehension that children are put at risk of harm by
the possession of child pornography in several ways. First, it distorts the cognitive processes of those exposed to it, which is
reflected in attitudinal changes and lowered inhibitions against child molestation. Second, it feeds or reinforces fantasies for
paedophiles, increasing their tendency to commit sexual offences against children. Third, such material is often employed to
seduce children into either participating in its creation, or into engaging in sexual acts with paedophiles. Fourth, it aims to reduce
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a market that produces material through the abuse of children. An additional side-benefit of the law, according to McLachlin
C.J., is that it aids in the investigation and prosecution of those involved in the production and distribution of child pornography.
In terms of the requirements of proportionality, McLachlin C.J. came to the conclusion that the offence withstood the test
of rational connection, faltered somewhat at the minimal impairment threshold, and fell short of the requirements of overall
proportionality at the third and final stage of section 1 analysis. Nevertheless, in counterbalancing the individual and collective
values at stake, she was prepared to uphold the offence on the basis that certain defences or exceptions were to apply. Both
defences were adopted after taking into account the self-fulfilment theory of free speech and the activities of older children who
may, or may not, be married. The first of these is that individuals who act alone in creating works of the imagination for their
personal use should not be subject to prosecution. Such private musings are of a highly personal nature and may well advance
personal development or self-actualization. This is particularly so where the author is a youth in search of self-awareness and
his or her sexual identity. The creative process involved is the means by which one's thoughts can be transformed into a tangible
record of them. These records may in turn be used for private contemplation *73 or reflection. The other qualification to the
law's scope is that visual recordings made for personal use, and which are in the possession of their creator or the individual
depicted, are also exempted, providing that they involve lawful sexual activity. For example, a young couple might chose to
record their sexual activity with each other through video or photographs, as a means of exploring their sexual experiences and
tastes. As McLachlin C.J. recognized, such activity can foster “healthy sexual relationships and self-actualization.” 207 In both
cases, the promotion of self-fulfilment will be high, the danger of harm to children low, or non-existent.
The analysis of self-fulfilment theory offered by McLachlin C.J. in Sharpe does much to alleviate some of the major concerns
over the potential scope of the offence. While the more appropriate course for the Court to take would have been to strike down
the law for Parliament to redraft, the majority's handling of the free speech concerns can be viewed as an accomplishment when
contrasted with that of the remaining members. In her decision on behalf of the minority, 208 L'Heureux-Dube challenged the
conclusions reached by McLachlin C.J, and even argued against the writing of the two important exceptions into the law. She
contended that in the context of child pornography, self-fulfilment is only in operation at “its most base and prurient level.” 209
Her decision upholding the offence instead emphasizes the harms presented by the possession of child pornography, and the
societal values promoted by its criminalization. In her assessment, the possession of such material presents an inherent harm to
all members of society, by objectifying the children it depicts in a degrading and dehumanizing manner:

It hinders children's own self-fulfilment and autonomous development by eroticising their inferior social,
economic and sexual status. It reinforces the message that their victimization is acceptable. In our view,
that message denies children their autonomy and dignity. 210

In preying upon this vulnerable group, and reinforcing its already inferior social status, the subject matter of the offence
serves to violate the rights of the child to equality under section 15 of the Charter, and to physical and psychological security
under section 7.
The introduction of self-fulfilment theory in Canadian constitutional law has received a mixed reception by members of the
Supreme Court *74 of Canada. The Court was quick to embrace the theory in Irwin Toy, yet slow to apply it outside of cases
involving commercial expression. The theoretical rationale was ignored in Prostitution Reference, considered in Butler, and
applied in Sharpe. Yet even in the most recent case of Sharpe, the theory was treated with near distain by the minority, despite
the fact it was dealing with one of the most intrusive criminal law restraints ever placed on individual expression.
5. CONCLUSION
An inquiry into the values that underlie section 2(b) of the Charter takes on a heightened importance whenever a deprivation
of one's physical liberty may be imposed. Offences that hold individuals liable to imprisonment for what they say constitute
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one of the most intrusive measures on individual liberty, and should only be upheld in circumstances that are clearly warranted.
However, in the three areas of substantive criminal law in which the Supreme Court of Canada has dealt with section 2(b)
claims; individual 211 and group defamation, prostitution, and obscenity, these challenges have failed, with the exception of the
Zundel appeal. A theme that runs through many of its decisions is that the activity concerned is far removed from the core of
what section 2(b) is intended to protect. This is so despite its stated commitment in Irwin Toy to protect “all expressions of the
heart and mind, however unpopular, distasteful or contrary to the mainstream.” 212 Unfortunately, what its actual decisions tend
to reveal is that the contrary is true. Where a controversial or unpopular form of expression is raised, the Court seems inclined
to deny it full constitutional protection. Moreover, its reasons for doing so reflect a greater concern over social cohesion and
harmony, than in allowing divergent views to be expressed.
In neither its first major decision (Prostitution Reference), affecting freedom of expression, nor its more recent one (Butler),
has the Court attempted to raise any serious discussion of the theoretical values promoted. This may be attributed, in part,
to the rather formal procedure it has set out in Irwin Toy for evaluating section 2(b) Charter claims. By *75 adhering to
this rigid procedure, the Court has been able to avoid providing a full or in-depth discussion of what value there may be in
permitting expression of the type sought to be protected. This is because the analytical procedure envisioned in Irwin Toy has
largely relegated the relevancy of this kind of discussion to the more technical matter of applying the proportionality test under
section 1 of the Charter.
What is perhaps even more disturbing with respect to this series of judgments from the Court is that it reveals a general lack of
commitment to the very rationales it endorsed in Ford for protecting activity falling under the freedom of expression guarantee.
More often than not, these “justifications” are employed to defeat, rather than defend, the section 2(b) rights of individuals. In
the hate propaganda and obscenity cases, the argument that the expression furthers certain political goals, and contributes to the
personal growth of the speaker, is countered by a reference to the corresponding rights of others that may be involved indirectly.
It is suggested that the expression in question does not deserve protection as an instrument of individual self-fulfilment and
of participation in the political process because it would tend to undermine the same interests that other groups affected have.
Though this is an entirely fair assessment to make in the context of statements promoting hatred, it should be noted that the
problem with the offences of spreading false news and obscenity is that their scope was less than certain. With respect to the
marketplace of ideas theory, the majority in Keegstra, and the minority in Zundel, attempted to limit its scope so as to exclude
false or harmful views. This evidences either a fundamental misconception of one of the basic constructs of the theory, or a
complete lack of faith in its operation.
There appears to be a high degree of scepticism, among some members of the Court, with respect to certain assumptions upon
which the rationales are based. This seems to be especially so in connection to the notion of rationality in human decisionmaking. 213 By focusing on the fallibility of human judgment, the Court was able to justify restrictions on the right of personal
autonomy and the corresponding freedom to say and hear what one chooses. In Butler, the court appeared confident that it has
singled out material that causes those exposed to it to commit *76 some harm either to themselves or others. Similarly, the
majority in Keegstra and the minority in Zundel placed more trust in government control of speech than with the ability of
members of society to properly interpret it. Yet the Court has not been consistent on this critical point. It's more recent decision
on section 2(b), Thomson, supra, is premised on the belief that individuals are well informed and highly rational, at least at
election time. Whether this signifies a new conception of human agency and reason, or confusion over its scope, remains to
be seen. Faith in human rationality lies at the heart of freedom from government intrusion. To reject it completely would place
the theoretical foundation for protecting freedom of expression in a state of collapse. 214 This is not to suggest that individuals
always act rationality. Rather, they have the capacity to draw rational conclusions, and, in a free society, all of the preconditions
necessary for reason to ultimately triumph over ignorance are normally in place. Judicial pronouncements on the validity of
government imposed restrictions on free speech should focus on whether they enhance, or detract from, this process.
If the “fundamental” freedom enshrined in section 2(b) is to be duly recognized as such by members of our judiciary, it may
be necessary for the Supreme Court of Canada to reconsider its assessment of some of the theoretical benefits obtained from
its exercise. The broad scope accorded to the section 2(b) guarantee in Irwin Toy means little if the Court's understanding of
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its theoretical basis is self-defeating in nature. If the freedom to raise controversial issues in public does not lie at the heart
of the provision, it is difficult to conceive of what does. It is important in a democratic society to protect the exercise of this
freedom, even where it is employed to questionable or repugnant ends, unless demonstrable harm to others is reasonably certain
to result. A healthy democracy is one that allows its members to make choices for themselves, even though it means that often
the wrong choice will be followed. A free society does not presume a perfect social order. Social injustices can, and do arise,
when individuals are granted a measure of autonomy over their lives. The reason why the personal liberty to make wrong
decisions is tolerated lies in the conviction that any alternative to this is likely to lead to more deleterious consequences not only
for the individual concerned, but for society in general. The Court has already addressed how the individual exercise of free
expression can be antithetical to its perceived purposes. What it may now need to consider is the more important question as to
whether prohibiting conduct on this *77 basis may also be counterproductive to the goals of a free and democratic society.
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rejuvenates the message of truth. Silence, not falsehood, allows the message to die. In a world legally sanitized of any evil words there
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possibility of injury to a public interest but, indeed, they would have an over-all beneficial or neutral effect on society. In contrast, an
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as crude as that at issue ... illustrates the difficulty of determining its meaning. On the respondent's view, the assertion that there was
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104

Ibid., at 249 [C.C.C.]. “We must reiterate that the focus of section 181 is not on the opinions of the appellant. While they might be
caught under section 319, the hate propaganda provision, his acquittal on one charge at trial relating to ‘The West, War and Islam!’
and the withdrawal of a subsequent charge against him for expressing these same opinions ... make it clear that this section is not
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It was this theory that was invoked by the Alberta Court of Appeal in; R. v. Keegstra, supra, n. 97, where it held that the offence
of willful promotion of hatred was an unreasonable limitation on freedom of expression. Though the Court expressed doubt that
deliberate lies of the kind prohibited by the false news law are protected by the marketplace of ideas theory, it was certain that it at
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Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

39

The Theoretical Foundation for Protecting Freedom of Expression, 13 Nat'l J. Const. L. 1

106

Mill also argued that there can never be absolute certainty that any given opinion is factually false, and will remain so for all time.
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McLachlin J. commented that “[o]n its own, this justification for free expression is arguably too broad and amorphous to found
constitutional principle.” She noted, however, that “[t]hose who assert that freedom of expression is worth protecting for its intrinsic
value to the self-realization of both speaker and listener tend to combine this rationale with others ....” In this way, “an emphasis on
the intrinsic value of freedom of expression provides a useful supplement to the more utilitarian rationales, justifying, for example,
forms of artistic expression which some might otherwise be attempted to exclude.” (At 80).
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(sub nom. RJR-MacDonald Inc. c. Canada (Procureur général)) 82 D.L.R. (4th) 449 (sub nom. Imperial Tobacco Ltd. c. Canada
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[1993] R.J.Q. 375, 1993 CarswellQue 176 (Que. C.A.), reversed (sub nom. RJR-MacDonald Inc. c. Canada (Attorney General))
[1995] 3 S.C.R. 199, 1995 CarswellQue 119 (S.C.C.) [hereinafter RJR-MacDonald cited to [D.L.R.]].
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71 D.L.R. (4th) 68, [1990] 2 S.C.R. 232, 73 O.R. (2d) 128 (note), 1990 CarswellOnt 1014 (S.C.C.) [hereinafter Rocket cited to
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An examination of lifestyle advertising in relation to the purposes of free speech is provided by R. Moon, in; “Lifestyle Advertising
and Classical Freedom of Expression Doctrine” (1991) 36 McGill L. J. 76.
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Sharpe, supra, n. 21 at 235-6, Hogg, supra, n. 111 at 970.
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Henry J., a proponent of this view, explains that communication regarding goods and services in a free market society stands on
equal ground with political speech. Both forms of speech contribute to the proper functioning of a democratic society. To operate
effectively, our market system is dependent upon the ability of producers and sellers to inform consumers of available products and
services. When the information presented to them is reliable and complete, consumers are in a position to make purchases based on
the “best combination of price, quality and volume.” This in turn ensures that the economy remains healthy, which, in the long run,
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affects our standard of living and life-style options. “The general public are thus directly concerned with performance of the market
economy and their governments are of necessity drawn into a continuing concern with the state of the economy and the need to
develop and maintain an economic or industrial policy. The performance of the economy thus becomes a political issue.” (Dissenting
in; Klein v. Law Society of Upper Canada, 16 D.L.R. (4th) 489, 50 O.R. (2d) 118, 1985 CarswellOnt 1066 (Ont. Div. Ct.) at 505-6
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must be subordinate to the political realm. The people may determine through their elected representatives ... how to regulate their
economic affairs and through that, their economic speech. In doing so, their only concern need be with the process which generates
the regulation. For so long as the regulation is the result of the democratic process and so long as the well-springs of that process are
kept pure, through the protections afforded it by a Constitution, then there can be no valid complaint by the regulated.” Klein, ibid.,
at 531-2. These assumptions have in turn been challenged by S. Braun in; “Should Commercial Speech Be Accorded Prima Facie
Constitutional Recognition Under the Canadian Charter of Rights and Freedoms?” (1986) 18 Ottawa L.Rev. 37).
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The Province (BC), Nov. 1, 1998, p. A17. The ad was placed by RJR-MacDonald Inc.
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See, for example; Sharpe, supra, n. 21 at 236-7; D.A. Strauss, “Constitutional Protection for Commercial Expression: Some Lessons
from the American Experience,” (1991) 17 Can.Bus.L.J. 45 at 51-2.
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Ford, supra, n. 19 at 618; Edmonton Journal, supra, n. 33 at 610.

124

Though it may be true that advertising does more to shape our wants and preferences than it does in responding to them, a robust
theory of individual self-fulfilment or autonomy leaves it up to the consumer to decide whether to “buy” the commercial message.
See Sharpe, supra, n. 21 at 237.
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Supra, n. 19 at 618.

126

Charter of the French Language, R.S.Q., c. C-11. S. 58 provides that only the French language can appear on public signs, posters,
and commercial advertising, while s. 69 applies this rule to a firm's name.
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Charter of Human Rights and Freedoms, R.S.Q. 1977, c. C-12.

128

“Although the expression in this case has a commercial element, it should be noted that the focus here is on choice of language and
on a law which prohibits the use of a language. We are not asked in this case to deal with the distinct issue of the permissible scope
of regulation of advertising (for example, to protect consumers) where different governmental interests come into play, particularly
when assessing the reasonableness of limits on such commercial expression ....”(Ford, supra, n. 19 at 619).

129

Pursuant to s. 91 of the Regulation representing the application of the Consumer Protection Act, R.R.Q. 1981, c. P-40.1, r.1, an
advertisement must not; “(a) exaggerate the nature, characteristics, performance or duration of goods or services; (b) minimize the
degree of skill, strength or dexterity or the age necessary to use goods or services; (c) use a superlative to describe the characteristics
of goods or services or a diminutive to indicate its cost; ... (o) suggest that owning or using a product will develop in a child a physical,
social or psychological advantage over other children of his age, or that being without the product will have the opposite effect; (p)
advertise goods in a manner misleading a child into thinking that, for the regular price of those goods, he can obtain goods other
than those advertised.”
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Subsection 91(f) of the regulations, ibid., states that an ad may not “portray reprehensible social or family lifestyles.”

131

Companies are prohibited from advertising “goods or services that, because of their nature, quality or ordinary use, should not be
used by children.”(Subsection 91(g) of the regulations, ibid.).
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For example, an ad must not “portray goods or services in a way that suggests an improper or dangerous use thereof.” (Subsection
91(k) of the regulations, ibid.).
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Irwin Toy, supra, n. 22, at 620.
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Ibid., at 632.

135

Ibid., at 630. Even the dissenting judgment of McIntyre J., with Beetz concurring, offered little by way of explanation; “I do not
suggest that the limitations ... are so earth shaking or that if sustained they will cause irremediable damage. I do so, however, that
these limitations represent a small abandonment of a principle of vital importance in a free and democratic society and, therefore,
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142

The Tobacco Products Control Regulations, SOR/89-21, section 11(1)(a), and s. 15(1)(a), amended SOR/93-389, s. 4(1)(a) (July
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143
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supra, n. 116).
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Prostitution Reference cited to [C.C.C.]].
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160
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R. v. Westendorp, 144 D.L.R. (3d) 259, [1983] 1 S.C.R. 43, 23 Alta. L.R. (2d) 289, 41 A.R. 306, 1983 CarswellAlta 1, 1983
CarswellAlta 316 (S.C.C.) [hereinafter Westendorp].
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Though Dickson C.J.C. raised the Westendorp decision, in Prostitution Reference, supra, n. 153, at 76, he did not directly relate this
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Supra, n. 153, at 78.
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89 D.L.R. (4th) 449, [1992] 1 S.C.R. 452, 78 Man. R. (2d) 1, 1992 CarswellMan 100, 1992 CarswellMan 220 (S.C.C.), reconsideration
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(S.C.C.), reconsideration refused [1993] 2 W.W.R. lxi (S.C.C.).
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Those video tapes which Wright J. found to be “legitimately proscribed according to the requirements of section 1 of the Charter,”
contained “scenes involving violence or cruelty intermingled with sexual activity” or depict “lack of consent to sexual conduct, or
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were not legitimately proscribed reflected “consensual activity by adult individuals not involving force, duress or cruelty.” (Ibid., at
124-125 [C.C.C.]). In extending protection to this kind of material, Wright J. did not really address the free speech values promoted
by it, although he did state; “Every limit on the circulation of obscene expression involves the arbitrary removal of an individual's
opportunity to make his or her own choice. Free choice is part of the bedrock of a democratic society. Temptation is necessary to
allow people to choose — to choose to be right-minded, or moral or not. Without temptation, can free choice fully exist?” (Ibid.,
at 123 [C.C.C.]).
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Huband J.A. was of the opinion that the “obscene material does not appear to have that ‘social or moral value which would merit
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229 [C.C.C.]). “Sexual stimulation is not protected by section 2(b) of the Charter. Intellectual rather than sensual arousal is what the
Charter was intended to protect.” (Ibid., at 230 [C.C.C.]).
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For Twaddle J.A., “harm” in this context refers to “sexually related material which dehumanizes people.” “Such books and movies
do violence to the human spirit, creating images which become part of those who see them.” (Ibid., at 247 [C.C.C.]).
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on the basis of society's view of what is moral.” (Ibid., at 246 [C.C.C.]). Earlier in his judgment, Twaddle J.A. took exception to
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potential of titillating some and of informing others. How can images which have such effect be meaningless?” (Ibid., at 237 [C.C.C.]).
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Helper J.A., like Twaddle J.A., found the material to constitute “expression,” and to have some value: “Whether one interprets the
materials in this appeal as portraying human physical interaction or a way of life, as educating the uninitiated or presenting a variety
of human sexual experiences or as mere entertainment, there is meaning. An idea is being conveyed. Sometimes even a story is being
told as poor a story as it may be.” (Ibid., at 256 [C.C.C.]).
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Lamer C.J.C., La Forest, Cory, McLachlin, Stevenson and Iacobucci J.J. concurring.
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Ibid., at 471 [D.L.R.] (per Sopinka J.).
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Ibid., at 481 [D.L.R.].
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Ibid., at 482 [D.L.R.].
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Ibid., at 485 [D.L.R.].

181
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Ibid., at 490 [D.L.R.].
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Gonthier J. stated that he “cannot conceive that the state could not legitimately act on the basis of morality”; though “[n]ot all moral
claims will be sufficient to warrant an override of Charter rights.” (Ibid., at 497 [D.L.R.]). “First of all, the moral claims must be
grounded. They must involve concrete problems such as life, harm, well-being, to name a few, and not merely differences of opinion
or of taste.” “Secondly, a consensus must exist among the population on these claims. They must attract the support of more than a
simple majority of people.” (Ibid., at 498 [D.L.R.]).
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qualifies as a ‘fundamental conception of morality.’ After all, one of the chief aspirations of morality is the avoidance of harm. It is
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2000 CarswellBC 2442, 2000 CarswellBC 2452 (S.C.C.), may prove enlightening.

188

The offence first appeared in the Criminal Code, 1892, c. 29, s. 179.
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supra, n. 187.
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Brodie, ibid.
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Butler, supra, n. 166 at 469-70 [D.L.R.].
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Ibid., at 470 [D.L.R.].
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R. v. Big M Drug Mart Ltd., supra, n. 1.
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Sopinka J. goes further than describing the harm involved as an increased tendency that women and children will be subjected to
physical abuse. He appears to suggest that it is sufficient the material in question offends fundamental social values, such as the
Charter right to equality between the sexes. Referring to the judgment of Anderson J.A., in R. v. Red Hot Video Ltd., 18 C.C.C.
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emphasis added). Under the third requirement of the proportionality test, he described the legislative objective as promoting “respect
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[2001] S.C.J. No. 3, [2001] 1 S.C.R. 45, 2001 CarswellBC 82, 2001 CarswellBC 83 (S.C.C.).
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CarswellBC 1491 (B.C. C.A.), reversed [2001] 1 S.C.R. 45, 2001 CarswellBC 82, 2001 CarswellBC 83 (S.C.C.). Southin J.A. took
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a few individuals will be in possession of such materials for purely private and innocent reasons. (Ibid., 175 D.L.R. (4th) 1 at 102).
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I. INTRODUCTION
The Supreme Court of Canada’s political process cases cover a wide array of
issues, including the right to vote, electoral redistricting, campaign finance and the
regulation of political parties.1 This article focuses on the Court’s most recent
section 3 decision, Frank v. Canada (Attorney General),2 as well as an upcoming
section 2(b) case, Toronto (City) v. Ontario (Attorney General).3 In Frank, the Court
held that provisions banning long-term non-resident citizens from voting in a federal
election infringed section 3 and were not justified under section 1 of the Canadian
Charter of Rights and Freedoms.4 While the Frank decision is notable for its
powerful defence of the right to vote, it raises significant implications for the
constitutionality of voter qualifications and election administration more generally.
Toronto (City) concerns Ontario’s mid-election change to Toronto’s electoral
districts. Not only is this case unprecedented and disquieting, it also gives rise to a
novel doctrinal puzzle: whether the mid-election restructuring of Toronto’s electoral
districts infringes the freedom of expression as protected by section 2(b) of the
Charter. I argue that a central question in the case is whether courts ought to take a
formal approach or a contextual approach to electoral expression, and its infringement, under section 2(b). While the formal approach is intuitive and logical, I claim
that the contextual approach, which leads to a finding of infringement in this case,
1
The main cases are: Reference re Provincial Electoral Boundaries (Saskatchewan),
[1991] S.C.J. No. 46, [1991] 2 S.C.R. 158 (S.C.C.); Sauvé v. Canada (Attorney General),
[1993] S.C.J. No. 59, [1993] 2 S.C.R. 438 (S.C.C.); Haig v. Canada (Chief Electoral Offıcer),
[1993] S.C.J. No. 84, [1993] 2 S.C.R. 995 (S.C.C.); Harvey v. New Brunswick (Attorney
General), [1996] S.C.J. No. 82, [1996] 2 S.C.R. 876 (S.C.C.); Libman v. Quebec (Attorney
General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569 (S.C.C.); Thomson Newspapers Co. v.
Canada (Attorney General), [1998] S.C.J. No. 44, [1998] 1 S.C.R. 877 (S.C.C.); Sauvé v.
Canada (Chief Electoral Offıcer), [2002] S.C.J. No. 66, 2002 SCC 68 (S.C.C.) [hereinafter
“Sauvé II”]; Figueroa v. Canada (Attorney General), [2003] S.C.J. No. 37, 2003 SCC 37
(S.C.C.); Harper v. Canada (Attorney General), [2004] S.C.J. No. 28, 2004 SCC 33 (S.C.C.);
R. v. Bryan, [2007] S.C.J. No. 12, 2007 SCC 12 (S.C.C.); Baier v. Alberta, [2007] S.C.J. No.
31, 2007 SCC 31 (S.C.C.); Opitz v. Wrzesnewskyj, [2012] S.C.J. No. 55, 2012 SCC 55
(S.C.C.); B.C. Freedom of Information and Privacy Assn. v. British Columbia (Attorney
General), [2017] S.C.J. No. 6, 2017 SCC 6 (S.C.C.); Frank v. Canada (Attorney General),
[2019] S.C.J. No. 1, 2019 SCC 1 (S.C.C.).
2

[2019] S.C.J. No. 1, 2019 SCC 1 (S.C.C.) [hereinafter “Frank”].

3

[2018] O.J. No. 4596, 2018 ONSC 5151 (Ont. S.C.J.) [hereinafter “Toronto (City)
(ONSC)”]; Toronto (City) v. Ontario (Attorney General), [2019] O.J. No. 4741, 2019 ONCA
732 (Ont. C.A.) [hereinafter “Toronto (City) (ONCA)”]; Toronto (City) v. Ontario (Attorney
General), [2019] S.C.C.A. No. 414 (S.C.C.).
4
Part I of the Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.),
1982, c. 11 [hereinafter “Charter”].
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is ultimately more consistent with the Supreme Court’s section 2(b) political process
decisions.
Although Frank and Toronto (City) are not doctrinally connected, a joint appraisal
of these two cases sheds light on the common underlying structure of the Court’s
doctrines under sections 3 and 2(b). As I have argued elsewhere, the Court’s election
law decisions identify multiple democratic rights5 and are attuned to the institutional
context within which these rights are exercised.6 A joint appraisal also provides an
opportunity to consider the relationship between section 3 and section 2(b). I claim
that, with respect to political process cases, section 3 and section 2(b) are best
understood as distinct yet complementary rights that are animated by the fundamental democratic values protected by the Charter.
This article is organized in three parts. Part II discusses Frank and considers some
of its implications for future challenges to voter qualifications. Part III discusses the
Court’s approach in its election law cases, and addresses the relationship between
section 3 and section 2(b). Part IV focuses on Toronto (City) and argues for a
contextual approach to electoral expression, and its infringement, under section
2(b). The conclusion summarizes the main themes.
II. FRANK V. CANADA (ATTORNEY GENERAL) AND

THE

RIGHT TO VOTE

The Canada Elections Act7 prohibited Canadians from voting in a federal election
after spending five years residing outside the country, subject to certain exceptions
such as membership in the public service or in international organizations.8 In a
decision by Penny J., the Ontario Superior Court held that the five-year non-resident
voting restriction infringed section 3 of the Charter, and was not justified under
section 1.9 The court found that any limitation, such as the non-resident voting
restriction, clearly constituted an infringement of the right to vote given the textual
language of section 3.10 None of the steps in the section 1 analysis were satisfied.11
In a 2-1 decision, the Ontario Court of Appeal reversed the Superior Court,
5

Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 254-55.
6

Yasmin Dawood, “Electoral Fairness and the Law of Democracy: A Structural Rights
Approach to Judicial Review” (2012) 62 U.T.L.J. 499, 503, 519-23.
7

S.C. 2000, c. 9.

8

Canada Elections Act, S.C. 2000, c. 9, ss. 11(d), 222. These provisions were amended
by Elections Modernization Act, S.C. 2018, c. 31, ss. 7, 152.
9

Frank v. Canada (Attorney General), [2014] O.J. No. 2098, 2014 ONSC 907, at paras.
98, 115, 130, 143, 153 (Ont. S.C.J.).
10
Frank v. Canada (Attorney General), [2014] O.J. No. 2098, 2014 ONSC 907, at paras.
79, 98 (Ont. S.C.J.).
11
Frank v. Canada (Attorney General), [2014] O.J. No. 2098, 2014 ONSC 907, at paras.
112-115, 126, 130, 136, 151 (Ont. S.C.J.).
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holding that while the non-resident voting restriction infringed section 3 it was
nonetheless justifiable under section 1.12 The majority opinion by Strathy C.J.O. and
Brown J.A. accepted the government’s contention that its goal of preserving “the
social contract” was a pressing and substantial objective.13 The social contract idea,
which was drawn from a passage in Sauvé v. Canada (Chief Electoral Offıcer),
referred to the connection between the “citizens’ obligation to obey the law and their
right to elect the lawmakers”.14 The majority found that rational connection,
minimal impairment and the final balancing were all satisfied.15 In a dissenting
opinion, Laskin J.A. raised a number of concerns about the government’s social
contract objective and concluded that it did not satisfy any of the section 1
requirements.16
1. Residence and the Right to Vote
In a 5-2 majority decision by Wagner C.J.C., the Supreme Court held that the
five-year non-resident voting restriction could not be justified under section 1.17
Although the Attorney General had conceded that the non-resident voting restriction
infringed section 3, the majority nevertheless addressed the right to vote and the role
of residence in order to provide the proper context for the justification analysis.18
Because voting is a “fundamental political right”,19 explained the majority, section
3 warrants a broad and purposive interpretation of its terms particularly in view of
its exemption from the notwithstanding clause in section 33.20 The majority
emphasized that the Charter “tethers voting rights to citizenship, and citizenship
alone”.21 For this reason, and consistent with Sauvé II,22 the Court rejected internal
12

Frank v. Canada (Attorney General), [2015] O.J. No. 3820, 2015 ONCA 436, at para.
160 (Ont. C.A.).
13

Frank v. Canada (Attorney General), [2015] O.J. No. 3820, 2015 ONCA 436, at para.
93 (Ont. C.A.).
14
Frank v. Canada (Attorney General), [2015] O.J. No. 3820, 2015 ONCA 436, at para.
95 (Ont. C.A.), citing Sauvé v. Canada (Chief Electoral Offıcer), [2002] S.C.J. No. 66, 2002
SCC 68, at para. 31 (S.C.C.) [hereinafter “Sauvé II”].
15
Frank v. Canada (Attorney General), [2015] O.J. No. 3820, 2015 ONCA 436, at paras.
115-157 (Ont. C.A.).
16
Frank v. Canada (Attorney General), [2015] O.J. No. 3820, 2015 ONCA 436, at paras.
165-167 (Ont. C.A.), per Laskin J.A., dissenting.
17

Frank, at para. 83. The majority opinion was joined by Moldaver, Karakatsanis, and
Gascon JJ. For an analysis of Frank, see Léonid Sirota, Doing Right on Rights, CanLII
Connects (February 9, 2019), online: <https://canliiconnects.org/en/commentaries/65435>.
18

Frank, at paras. 4, 24-35.

19

Frank, at para. 1.

20

Frank, at paras. 25, 27, 31.

21

Frank, at para. 29.
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limits, such as residence, on the right to vote.23 Section 3 makes no mention of
residence, noted the majority, and this omission by the framers of the Charter is
significant.24 Residence is best treated as “an organizing mechanism for the
purposes of the right to vote”, rather than as an internal limit.25
Given the fundamental nature of the right to vote, any restrictions placed on
section 3 must therefore “be carefully scrutinized and cannot be tolerated without a
compelling justification”.26 The Court drew a sharp line between limitations on the
right to vote, which require a stringent standard of justification, and laws regulating
other aspects of the electoral process, such as campaign finance rules, which are
subject to judicial deference.27 The majority explained that the “natural attitude of
deference”, referenced in past decisions such Harper v. Canada (Attorney General)28
and R. v. Bryan,29 is appropriate for those cases that involve Parliament’s choices
with respect to “selecting and implementing Canada’s electoral model” but not for
the judicial review of “an absolute prohibition of a core democratic right”.30 The
Court’s position in Frank is consistent with its determination in Sauvé II that the
“right to vote is fundamental to our democracy and the rule of law and cannot be
lightly set aside. Limits on it require not deference, but careful examination.”31
In a concurring opinion, Rowe J. expressed concern that the majority opinion had
not recognized the importance of residence in Canada’s system of representation.32
For Rowe J., residence is not simply an organizing mechanism; instead, it is a
foundational part of the system.33 In addition, he emphasized that Frank should not
foreclose the constitutional permissibility of residence requirements in another
context.34 While residence is not an inherent limit on the right to vote, it could still
constitute a justifiable limit on section 3.35
22

Sauvé v. Canada (Chief Electoral Offıcer), [2002] S.C.J. No. 66, 2002 SCC 68, at para.
11 (S.C.C.).
23

Frank, at para. 31.

24

Frank, at para. 29.

25

Frank, at para. 28.

26

Frank, at para. 1.

27

Frank, at para. 43.

28

[2004] S.C.J. No. 28, 2004 SCC 33, at para. 87 (S.C.C.).

29

[2007] S.C.J. No. 12, 2007 SCC 12, at para. 9 (S.C.C.).

30

Frank, at paras. 43-44.

31

Sauvé v. Canada (Chief Electoral Offıcer), [2002] S.C.J. No. 66, 2002 SCC 68, at para.
9 (S.C.C.).
32

Frank, at para. 84, Rowe J., concurring.

33

Frank, at para. 90, Rowe J., concurring.

34

Frank, at para. 84, Rowe J., concurring.

35

Frank, at para. 90, Rowe J., concurring.
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2. Revisiting Objectives in the Section 1 Analysis
Frank is also significant for its discussion of the first step of the section 1 Oakes
analysis, which requires a pressing and substantial objective. Although this step is
usually easily satisfied, the Frank majority concluded that the government’s social
contract objective was not pressing and substantial because it was “at once too
general, providing no meaningful ability to analyze the means employed to achieve
it, and too narrow, effectively collapsing any distinction between legislative means
and ends”.36 Because the social contract objective aims to prevent those who are not
subject to Canada’s laws from voting — which is also the effect of the means
employed by the government (exclusion of citizens who are insufficiently subjected
to the law) — the social contract objective was found to be no more than a
restatement of the legislation itself.37 In addition, the majority observed that the use
of social contract theory by the Court of Appeal to uphold the disenfranchisement
of long-term non-residents fundamentally misinterpreted the inclusive view of
voting rights in Sauvé II.38 Although the Court rejected the preservation of the social
contract as a viable objective, it held that the related objective of maintaining
electoral fairness was pressing and substantial.39
In a dissenting opinion, Côté and Brown JJ. argued for a new approach to section
1, urging that the analysis must acknowledge Parliament’s policy-making and
law-making capacity, including “defining and defending the boundaries of rights”.40
Consistent with its constitutional vision, the dissent explained that the term “limit”
ought to be used instead of the term “infringement” when describing the government
measure at issue.41 Not only should Parliament have an active role in defining the
boundaries of Charter rights, the dissent contended, but this role is particularly
relevant for the right to vote because it is a “positive entitlement” as compared to
most Charter rights, which are “negative in the sense that they preclude the state
from acting in ways that would impair them”.42 In particular, explained the dissent,
this approach implies that the legislature can pursue a range of objectives, some of
36

Frank, at para. 53. The Court cited the factum of the intervener David Asper Centre for
Constitutional Rights for the idea that the social contract objective and the means used to
bring it about were mutually defined. Frank (Factum of the Interveners, David Asper Centre
for Constitutional Rights, University of Toronto Faculty of Law, at para. 13) [Disclosure: I
was a member of the team that worked on the Asper factum].
37

Frank, at para. 53.

38

Frank, at paras. 51-52.

39

Frank, at para. 54.

40

Frank, at para. 126, Côté and Brown JJ., dissenting, referencing Grégoire C.N. Webber,
The Negotiable Constitution: On the Limitation of Rights (Cambridge: Cambridge University
Press, 2009), at 104.
41

Frank, at para. 121, Côté and Brown JJ., dissenting.

42

Frank, at para. 142, Côté and Brown JJ., dissenting [emphasis in original].
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which will be targeting a concrete problem while others will be pursuing “broader
philosophical goals”.43 The dissent argued that although Parliament’s social contract
objective is based on a particular philosophical vision of democracy, this alone does
not render it an illegitimate objective.44
3.

Section 3 and the Question of Deference

The Frank majority doubted that the Attorney General had satisfied rational
connection with respect to a residence limit of any duration.45 However, the
majority did not reach a final conclusion on rational connection since it found that
the voting measure failed the minimal impairment stage. The time period of five
years had little justification and was not carefully tailored to minimize the
impairment of voting rights.46 The limit was also overbroad in its application,
denying the vote to citizens who continued to have a deep connection to Canada and
who were often subject to its laws.47 In the final balancing, the majority found that
the salutary effects of ensuring electoral fairness were “illusory” and clearly
outweighed by the deleterious effects of “disenfranchising well over one million
non-resident Canadians who are abroad for five years or more”.48 In addition, the
Court was not persuaded by the claim that the denial of the vote was temporary and
reversible, observing that in “no other context do we tolerate the idea that a person
can earn his or her Charter rights back through voluntary conduct”.49
Notably, the Frank majority rejected rationales based on voter worthiness. For the
Court, the denial of the right to vote not only undermines citizens’ fundamental
rights but it also “comes at the expense of their dignity and their sense of
self-worth”.50 Thus, the denial of the right to vote “in and of itself, inflicts harm on
affected citizens”.51 This harm is augmented when there is no evidence that the
denial solves a concrete problem. In the absence of such a problem, the denial is
inevitably about citizen worthiness, a rationale that the Court had rightly rejected in
past cases.52
The dissenting opinion by Côté and Brown JJ. objected to the majority’s
43

Frank, at para. 139, Côté and Brown JJ., dissenting.

44

Frank, at para. 140, Côté and Brown JJ., dissenting.

45

Frank, at para. 60.

46

Frank, at para. 67.

47

Frank, at paras. 68-72.

48

Frank, at paras. 77-78.

49

Frank, at para. 81.

50

Frank, at para. 82.

51

Frank, at para. 82 [emphasis in original].

52

Frank, at para. 82.
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“unjustifiably absolutist” interpretation of section 3.53 Instead, the dissent urged an
approach that has two key features. First, the dissent argued that Parliament was not
attempting to solve a problem but rather was “quite properly striving to shape the
boundaries of the right”.54 In view of Parliament’s rights-shaping role, the dissent
was deferential in the section 1 analysis, finding that Parliament’s objective of
preserving a relationship of currency between electors and the elected was pressing
and substantial.55 Rational connection and minimal impairment were met.56 As for
the final balancing, the salutary effects of preserving Parliament’s conception of the
right to vote outweighed the deleterious effect of the reversible disenfranchisement
of long-term non-residents.57
Second, Côté and Brown JJ. placed considerable weight on the historical
significance of Canada’s geographically based electoral system as enshrined in the
Constitution Act, 1867.58 Rather than an adopting an originalist account of section
3, the dissent suggested that historical commitments about the regional structure of
the electoral system are relevant to deciding whether a particular limit to section 3
is justifiable under section 1.59 For the dissent, limits to voting rights should be
deferentially treated in light of such historical commitments — a sharp contrast to
the textualism, and vision of progressive enfranchisement, espoused by the Frank
majority.
4. Voter Qualifications and Election Administration
The Frank decision has implications for voter qualifications, most notably, the
minimum age requirement. As Colin Feasby argues, considerable support can be
mustered for the view that the voting age could be lowered to 16 in the wake of
Frank.60 Future challenges could also be brought against other administrative
53

Frank, at para. 148, Côté and Brown JJ., dissenting.

54

Frank, at para. 140, Côté and Brown JJ., dissenting.

55

Frank, at paras. 139, 151-158, Côté and Brown JJ., dissenting.

56

Frank, at paras. 150-151, 160-164, Côté and Brown JJ., dissenting.

57

Frank, at paras. 168-172, Côté and Brown JJ., dissenting.

58

Frank, at paras. 154-157, 169, Côté and Brown JJ., dissenting; Constitution Act, 1867
(U.K.), 30 & 31 Vict., c. 3.
59
Frank, at para. 155, Côté and Brown JJ., dissenting. For an argument about the Court’s
use of history and originalism, see J. Gareth Morley, “Dead Hands, Living Trees, Historic
Compromises: The Senate Reform and Supreme Court Act References Bring the Originalism
Debate to Canada” (2016) 53 Osgoode Hall L.J. 745, at 746-50. For an analysis of the
dissent’s approach to section 1, see Prof. J. Weinrib, The Frank Dissent’s Novel Theory of
the Charter: The Rhetoric and the Reality, in this volume.
60

Colin Feasby, “Taking Youth Seriously: Reconsidering the Constitutionality of the
Voting Age” ABlawg (June 11, 2019), online: <http://ablawg.ca/wp-content/uploads/2019/
06/Blog_CF_Frank.pdf>.
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measures, such as voter identification requirements,61 the location of polling places,
the number of days of early voting, and so forth. Given the need for effective
electoral administration, however, some limitations on the right to vote are to be
expected.62 The Frank majority was careful to insist that its rejection of internal
limits did not mean that every restriction on the right to vote would necessarily be
unconstitutional.63 Limits must be justified under section 1 rather than being
incorporated into the scope of the right itself.64 Given the rigour of the Court’s
approach to section 1 with respect to voting restrictions, however, the available
social science evidence may be insufficient.65 The Frank majority acknowledged
these evidentiary difficulties, stating that in such cases the government can rely on
“inferential reasoning that is premised on logic and common sense”.66 While the
Frank majority did not place much weight on the comparative experience of other
democracies with respect to non-resident voting,67 a comparative view could be
useful in the absence of reliable social science evidence.
III. DEMOCRATIC RIGHTS UNDER SECTION 3 AND SECTION 2(b)
Frank provides an opportunity to consider the Supreme Court’s political process
jurisprudence as a whole.68 The Court has played an important role in supervising
democratic processes, rights and values. According to the Court, the principle of
democracy is a “fundamental value in our constitutional law and political culture”.69
Many of its decisions have significant implications for democratic rights and the
61
Lower courts have upheld voter identification requirements as a justified infringement
of section 3. See Henry v. Canada (Attorney General), [2010] B.C.J. No. 798, 2010 BCSC
610 (B.C.S.C.); Henry v. Canada (Attorney General), [2014] B.C.J. No. 122, 2014 BCCA 30
(B.C.C.A.), leave to appeal refused [2014] S.C.C.A. No. 134 (S.C.C.). For a discussion of
voter identification requirements in Canada, see Maxime St-Hilaire & Léonid Sirota,
“Canadian Voter Identification Requirements in a Comparative Perspective” (2015) J.P.P.L.
1.
62
Although Opitz v. Wrzesnewskyj, [2012] S.C.J. No. 55, 2012 SCC 55 (S.C.C.) did not
address the constitutionality of voter eligibility procedures, the Court was mindful of the need
for various requirements to administer an election (at para. 38).
63

Frank, at para. 31.
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Frank, at para. 31.

65

Yasmin Dawood, “Democracy and Deference: The Role of Social Science Evidence in
Election Law Cases” (2013-2014) 32 N.J.C.L. 173, at 176-80.
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Frank, at para. 64.

67

Frank, at para. 62.
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For an overview and analysis, see Yasmin Dawood, “Democratic Rights” in Peter
Oliver, Patrick Macklem & Nathalie Des Rosiers, eds., The Oxford Handbook of the
Canadian Constitution (New York: Oxford University Press, 2017).
69

Reference re Secession of Quebec, [1998] S.C.J. No. 61, [1998] 2 S.C.R. 217, at para.
61 (S.C.C.).
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functioning of the electoral process. This set of political process cases can be
described alternatively as the Court’s election law decisions or as the law of
democracy.70 These cases have been decided under section 3,71 section 2(b),72
section 2(d)73 and section 15.74 Some cases address more than one Charter right.75
In these cases, the Court has developed complex and nuanced theories about
democracy and the right to vote. As I have argued elsewhere, there are two
important features of the Court’s approach.76 First, the Court has recognized
multiple democratic rights;77 second, it has paid attention to the individual and
70

Colin Feasby, “Constitutional Questions About Canada’s New Political Finance
Regime” (2007) 43 Osgoode Hall L.J. 514, at 539 (defining the law of the political process
as encompassing decisions that fall under ss. 2, 3 and 15).
71

The main section 3 cases are: Reference re Provincial Electoral Boundaries (Saskatchewan),
[1991] S.C.J. No. 46, [1991] 2 S.C.R. 158 (S.C.C.), Sauvé v. Canada (Attorney General),
[1993] S.C.J. No. 59, [1993] 2 S.C.R. 438 (S.C.C.), Haig v. Canada (Chief Electoral Offıcer),
[1993] S.C.J. No. 84, [1993] 2 S.C.R. 995 (S.C.C.), Harvey v. New Brunswick (Attorney
General), [1996] S.C.J. No. 82, [1996] 2 S.C.R. 876 (S.C.C.), Sauvé v. Canada (Chief
Electoral Offıcer), [2002] S.C.J. No. 66, 2002 SCC 68 (S.C.C.), Figueroa v. Canada
(Attorney General), [2003] S.C.J. No. 37, 2003 SCC 37 (S.C.C.), Harper v. Canada (Attorney
General), [2004] S.C.J. No. 28, 2004 SCC 33 (S.C.C.), and Frank.
72

The main section 2(b) cases are: Haig v. Canada (Chief Electoral Offıcer), [1993]
S.C.J. No. 84, [1993] 2 S.C.R. 995 (S.C.C.), Libman v. Quebec (Attorney General), [1997]
S.C.J. No. 85, [1997] 3 S.C.R. 569 (S.C.C.), Thomson Newspapers Co. v. Canada (Attorney
General), [1998] S.C.J. No. 44, [1998] 1 S.C.R. 877 (S.C.C.), Harper v. Canada (Attorney
General), [2004] S.C.J. No. 28, 2004 SCC 33 (S.C.C.), R. v. Bryan, [2007] S.C.J. No. 12,
2007 SCC 12 (S.C.C.), and B.C. Freedom of Information and Privacy Assn. v. British
Columbia (Attorney General), [2017] S.C.J. No. 6, 2017 SCC 6 (S.C.C.).
73

The main section 2(d) cases are: Libman v. Quebec (Attorney General), [1997] S.C.J.
No. 85, [1997] 3 S.C.R. 569 (S.C.C.) and Harper v. Canada (Attorney General), [2004] S.C.J.
No. 28, 2004 SCC 33 (S.C.C.).
74

The main section 15 case is Haig v. Canada (Chief Electoral Offıcer), [1993] S.C.J. No.
84, [1993] 2 S.C.R. 995 (S.C.C.), in which the Court held that s. 15 was not infringed. In
Corbière v. Canada (Minister of Indian and Northern Affairs), [1999] S.C.J. No. 24, [1999]
2 S.C.R. 203 (S.C.C.), the Supreme Court held that a provision of the Indian Act, R.S.C.
1985, c. I-5 that excluded off-reserve band members from the right to vote in band elections
infringed s. 15 and was not justified under s. 1.
75

The cases which consider more than one right are: Haig v. Canada (Chief Electoral
Offıcer), [1993] S.C.J. No. 84, [1993] 2 S.C.R. 995 (S.C.C.), Libman v. Quebec (Attorney
General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569 (S.C.C.), and Harper v. Canada
(Attorney General), [2004] S.C.J. No. 28, 2004 SCC 33 (S.C.C.).
76

Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 254-56.
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Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
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institutional aspects of these rights.78 In so doing, the Court has developed a set of
sophisticated jurisprudential tools to supervise various aspects of democratic
governance — not only the structures, institutions and processes of democracy, but
also its values, ideals and principles. As a result of its nuanced treatment of
democratic rights, the Court has considerable flexibility in responding to a wide
range of issues — such as electoral redistricting, campaign finance regulation, voter
qualifications and the regulation of political parties.79
1.

Democratic Rights Under Section 3

The first feature of the Court’s approach, I claim, is that the Court has interpreted
the right to vote as a plural right. That is, the Court has adopted what I refer to as
a “bundle of rights” approach, which recognizes multiple democratic rights, each of
which is concerned with a particular facet of democratic participation and
governance.80 Following a purposive approach, the Court has recognized that
section 3 protects, in addition to the activities of voting and running for office, the
following democratic rights: (1) the right to effective representation; (2) the right to
meaningful participation; and (3) the right to an informed vote.81
Not only are these democratic rights indispensable to the Court’s review of the
democratic process, but the violation of any right constitutes a breach of section 3.
The Court has also identified a fourth democratic right, noting that section 3
“imposes on Parliament an obligation not to interfere with the right of each citizen
to participate in a fair election”.82 Although the right to participate in a fair election
is underdeveloped, I have argued elsewhere that it offers a promising way for the
78

Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 254-55.
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Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 256; Yasmin Dawood, “Democratic
Rights” in Peter Oliver, Patrick Macklem & Nathalie Des Rosiers, eds., The Oxford
Handbook of the Canadian Constitution (New York: Oxford University Press, 2017), at
724-25.
80
Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 254-55.
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Yasmin Dawood, “Electoral Fairness and the Law of Democracy: A Structural Rights
Approach to Judicial Review” (2012) 62 U.T.L.J. 499, at 524. In the Saskatchewan
Reference, McLachlin J. (as she was then) stated that “the purpose of the right to vote
enshrined in s. 3 of the Charter is not equality of voting power per se, but the right to
‘effective representation’”: Reference re Provincial Electoral Boundaries (Saskatchewan),
[1991] S.C.J. No. 46, [1991] 2 S.C.R. 158, at 183 (S.C.C.). For a discussion of the right to
effective representation, see Yasmin Dawood, “Democracy and the Right to Vote: Rethinking
Democratic Rights under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 269-75.
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51 (S.C.C.) [emphasis added].

115

SUPREME COURT LAW REVIEW

Court to ensure the fairness and legitimacy of the electoral process.83 For instance,
it would enable the Court to counter the undue influence of partisanship on the
formation of electoral laws.84
The second feature of the Court’s approach is that it has been highly attuned to
the dual individual-institutional nature of democratic rights. Rights do not exist in
a vacuum but are instead exercised within a particular political, institutional and
societal context. For example, the right to vote presupposes the existence of an
entire infrastructure of institutions and actors, including candidates, electoral
districts, elections, political parties and legislatures. Democratic rights are held by
individuals, yet the exercise of these rights takes place within a particular
institutional context. I use the term “structural rights” to capture the complex nature
of democratic rights.85 The participation of individuals is the key focus (hence the
emphasis on rights), but individuals exercise these rights within an institutional
context (hence the emphasis on structure).86
Although the Court does not employ the language of “structural rights”, its
decisions are notable for their attention to the complex nature of democratic rights.
The democratic rights described above — the right to effective representation, the
right to meaningful participation and the right to an informed vote — have both an
individual and an institutional dimension. Although the Court has described these
rights as being held by individuals, it is attuned to the broader institutional
framework within which these democratic rights are defined, held and exercised.87
To illustrate both features of the Court’s approach, consider the right to play a
meaningful role in the democratic process.88 This right was first recognized by the
Court in Haig v. Canada (Chief Electoral Offıcer)89 and subsequently developed in
Figueroa v. Canada (Attorney General).90 In Figueroa, the Court found that the
purpose of section 3 “includes not only the right of each citizen to have and to vote
83

Yasmin Dawood, “Electoral Fairness and the Law of Democracy: A Structural Rights
Approach to Judicial Review” (2012) 62 U.T.L.J. 499, at 504.
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Yasmin Dawood, “Electoral Fairness and the Law of Democracy: A Structural Rights
Approach to Judicial Review” (2012) 62 U.T.L.J. 499, at 504.
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Yasmin Dawood, “Electoral Fairness and the Law of Democracy: A Structural Rights
Approach to Judicial Review” (2012) 62 U.T.L.J. 499, at 519-20, 525.
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Yasmin Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights
under the Charter” (2013) 51 Osgoode Hall L.J. 251, at 255-56.
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for an elected representative in Parliament or a legislative assembly, but also the
right of each citizen to play a meaningful role in the electoral process”.91 In a
democracy, each citizen “must have a genuine opportunity to take part in in the
governance of the country through participation in the selection of elected
representatives”.92 In Figueroa, the Court held that a registration rule that denied
benefits to smaller political parties infringed section 3 and was not justifiable under
section 1.93 Although this registration rule did not prevent citizens from casting a
ballot, it diminished the ability of citizens to participate fully in the democratic
process. As noted by the Court, political parties act “as both a vehicle and outlet” for
the participation of citizens in the electoral process.94 Thus, the rules governing
political parties have a direct impact on the ability of citizens to play a meaningful
role in the democratic process.95 The right to meaningful participation, while held
by individuals, has an institutional dimension because an individual’s ability to
participate meaningfully is affected by the broader institutional framework within
which her participation is taking place.
2.

Democratic Rights Under Section 2(b)

As the Supreme Court has observed, “voting is a form of expression”96 and
section 2(b) pertains to the “expressive aspects of voting”.97 Campaigning is another
activity that receives section 2(b) protection. Election advertising is situated at the
“core” of free expression, “war-rant[ing] a high degree of constitutional protection”.98 The Court has affirmed that the connection “between freedom of expression
and the political process is perhaps the linchpin of the s. 2(b) guarantee”.99
also acknowledged in Frank v. Canada (Attorney General), [2019] S.C.J. No. 1, 2019 SCC
1, at para. 26 (S.C.C.).
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Figueroa v. Canada (Attorney General), [2003] S.C.J. No. 37, 2003 SCC 37, at para.
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Figueroa v. Canada (Attorney General), [2003] S.C.J. No. 37, 2003 SCC 37, at paras.
3, 90 (S.C.C.).
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Figueroa v. Canada (Attorney General), [2003] S.C.J. No. 37, 2003 SCC 37, at para.
39 (S.C.C.).
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For a discussion of Figueroa, see Heather MacIvor, “The Charter of Rights and Party
Politics: The Impact of the Supreme Court Ruling in Figueroa v. Canada (Attorney General)”
(2004) 10:4 IRPP Choices 1.
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Haig v. Canada (Chief Electoral Offıcer), [1993] S.C.J. No. 84, [1993] 2 S.C.R. 995,
at 1040 (S.C.C.).
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Baier v. Alberta, [2007] S.C.J. No. 31, 2007 SCC 31, at para. 57 (S.C.C.).
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Harper v. Canada (Attorney General), [2004] S.C.J. No. 28, 2004 SCC 33, at para. 84
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I argue that, similar to its approach under section 3, the Court has interpreted
section 2(b) to protect more than a person’s right to cast a ballot or engage in
campaigning. I claim that the Court has identified two democratic rights — the right
to equal participation and the right to a free and informed vote — that apply to
electoral expression under section 2(b). These two rights were first recognized in
Libman v. Quebec (Attorney General)100 and subsequently endorsed in Harper v.
Canada (Attorney General).101
The right of equal participation was first recognized by the Court in Libman.102
The Court explained that to “ensure a right of equal participation in democratic
government, laws limiting spending are needed to preserve the equality of
democratic rights and ensure that one person’s exercise of the freedom to spend does
not hinder the communication opportunities of others”.103 The Court held that
restrictions on independent spending in the context of a referendum infringed
section 2(b) and were not justified under section 1.104 Although the Court struck
down the restrictions, it appeared to favour, as noted by Colin Feasby, an
“egalitarian” approach to the rules governing spending during a referendum or an
election.105 Due to the “competitive nature of elections, such spending limits are
necessary to prevent the most affluent from monopolizing election discourse and
consequently depriving their opponents of a reasonable opportunity to speak and be
heard”.106 In Harper, Bastarache J. labelled Libman’s first principle, “the right of
equal participation in democratic government”, as being concerned with an “equal
dissemination of points of view”.107
100
Libman v. Quebec (Attorney General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569, at
para. 47 (S.C.C.).
101

Harper v. Canada (Attorney General), [2004] S.C.J. No. 28, 2004 SCC 33, at para. 61
(S.C.C.).
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Libman v. Quebec (Attorney General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569, at
para. 47 (S.C.C.). For a discussion of the right of equal participation, see Yasmin Dawood,
“Democracy and the Right to Vote: Rethinking Democratic Rights under the Charter” (2013)
51 Osgoode Hall L.J. 251, at 281-85.
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Libman v. Quebec (Attorney General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569, at
para. 47 (S.C.C.) [emphasis added].
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Libman v. Quebec (Attorney General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569, at
paras. 35, 85 (S.C.C.).
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Colin Feasby, “Libman v. Quebec (A.G.) and the Administration of the Process of
Democracy under the Charter: The Emerging Egalitarian Model” (1999) 44 McGill L.J. 5, at
8, 31-32.
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Libman v. Quebec (Attorney General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569, at
para. 47 (S.C.C.).
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Harper v. Canada (Attorney General), [2004] S.C.J. No. 28, 2004 SCC 33, at para. 61
(S.C.C.).
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The right to a free and informed vote was also first identified in Libman.108 The
Court recognized “the right of electors to be adequately informed of all the political
positions advanced by the candidates and by the various political parties”.109 In
Harper, the Court labelled this right in Libman as a “free and informed vote”.110
Although the right to a free and informed vote falls within the scope of section 2(b),
I claim that, in Harper, the Court recognized that the right to a free and informed
vote also protects an interest under section 3. The Court explained that the “right to
meaningful participation includes a citizen’s right to exercise his or her vote in an
informed manner”.111 Voters must “be able to weigh the relative strengths and
weaknesses of each candidate and political party”.112 In addition, the citizen “must
also be able to consider opposing aspects of issues associated with certain
candidates and political parties where they exist”.113 Drawing from Libman, the
Court declared that “the voter has a right to be ‘reasonably informed of all the
possible choices’”.114 To be an informed voter, voters must “be able to hear all
points of view”, which means that the “information disseminated by third parties,
candidates and political parties cannot be unlimited” because the political discourse
could otherwise be dominated by the affluent or by groups who can “flood the
electoral discourse with their message”.115 This unequal dissemination of viewpoints undermines the “voter’s ability to be adequately informed of all views”.116
108

Libman v. Quebec (Attorney General), [1997] S.C.J. No. 85, [1997] 3 S.C.R. 569, at
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Dawood, “Democracy and the Right to Vote: Rethinking Democratic Rights under the
Charter” (2013) 51 Osgoode Hall L.J. 251, at 285-90.
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Since the right to a free and informed vote was discussed interchangeably by the
Court as protecting an interest under both section 2(b) and section 3, I argue that this
right is the one area of doctrinal overlap between sections 2(b) and 3. In addition,
and similar to the rights under section 3, the right of equal participation and the right
to a free and informed vote are intelligible only with reference to the larger
institutional, political, and social context within which these rights are exercised.
In my view, the Court’s discussion of these two rights suggests that they are not
intended for exclusive use by the government to justify campaign finance limits.
Instead, I argue that these principles can be used by the Court as a general matter
to assess the constitutional sufficiency of legislation that has an impact on electoral
expression. In Harper, the Court noted that in Libman it had “endorsed several
principles applicable to the regulation of election spending”,117 including the right
of equal participation and the right to a free and informed vote. The Court also
observed that its own conception of electoral fairness, as reflected in the Libman
principles, was “consistent with the egalitarian model of elections adopted by
Parliament as an essential component of our democratic society”.118 This wording
suggests that the Court has established an independent set of principles and rights —
one which is consistent with Parliament’s egalitarian model. Certainly, these two
rights can be used as the basis for the government’s legislative objectives. Indeed,
in R. v. Bryan, the government identified “informational equality among voters” as
a pressing and substantial objective.119 Informational equality can be viewed as the
government-objective corollary of the right to a free and informed vote.
3. The Relationship Between Section 3 and Section 2(b)
Although sections 3 and 2(b) can both apply to the same set of facts, they are not
interchangeable provisions. In my view, section 3 and section 2(b) are best
understood as distinct yet complementary rights that are animated by the fundamental democratic values protected by the Charter. In Thomson Newspapers Co. v.
Canada (Attorney General), the Court explained that one significant distinction
between these rights is that section 2(b) is subject to the override in section 33 of the
Charter, but section 3 is not.120 The Court rejected a hierarchical approach to rights,
and instead observed that “Charter principles require a balance to be achieved that
fully respects the importance of both sets of rights”.121
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In the event of an overlap between the right to free expression and the right to
vote, “[e]ach right is distinct and must be given effect”.122 In Baier v. Alberta, the
Court clarified that the scope of one Charter right does not narrow the scope of
another.123 Section 3, the Court explained, “does not ‘occupy the field’ just because
the right claimed . . . involves standing for an election”.124 When both the right to
vote and free expression are at issue “each right must be given effect”.125 This
means that “finding that s. 3 does not apply does not foreclose consideration of a
claim under s. 2(b)”.126 In the event of a conflict between the right to vote and
freedom of expression, it is necessary to “find an appropriate balance between both
sets of rights”.127
Although section 3 and section 2(b) are distinct rights, I argue that both provisions
share the common ground of fundamental democratic values. According to the
Court, the Charter “protects a complex of interacting values, each more or less
fundamental to the free and democratic society that is Canada”.128 The content of
each right “imbues and informs our understanding of the value structure sought to
be protected by the Charter as a whole”.129 As noted by the Court, “a value-oriented
approach to the broadly worded guarantees of the Charter has been repeatedly
endorsed by Charter jurisprudence over the last quarter century”.130 For these
reasons, I claim that sections 3 and 2(b) are distinct rights with their own meaning
and precedents, but are also complementary rights because they are animated by and
jointly reinforce the fundamental democratic values protected by the Charter.131
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IV. TORONTO (CITY) V. ONTARIO (ATTORNEY GENERAL) AND
EXPRESSION

THE

FREEDOM

OF

The Supreme Court’s section 2(b) political process jurisprudence is relevant to the
upcoming Toronto (City) case. The facts of this case are unprecedented. In 2018, the
Province of Ontario enacted Bill 5, known as the Better Local Government Act,
2018, which reduced the number of electoral wards in the City of Toronto from 47
to 25.132 When Bill 5 came into force on August 14, 2018, Toronto’s municipal
election had already been underway since May 1, 2018 under the 47-ward structure,
with 509 candidates running for municipal office.133 Election day was set for
October 22, 2018. The Ontario Superior Court held that Bill 5 was unconstitutional
on the basis that it unjustifiably infringed section 2(b).134 Within a few days, the
Ontario Court of Appeal granted a stay on the Superior Court’s order, allowing the
election to proceed along the new 25-ward structure.135 The following year, in a 3-2
judgment on the merits, the Ontario Court of Appeal reversed the Superior Court on
the basis that Bill 5 had not infringed section 2(b).136 The Supreme Court granted
leave to appeal in March 2020.137
Toronto (City) raises a novel doctrinal issue: did the mid-election restructuring of
Toronto’s electoral districts infringe the freedom of expression as protected by
section 2(b) of the Charter? In what follows, I claim that a central question in the
case is whether courts ought to take a formal approach or a contextual approach to
electoral expression, and its infringement, under section 2(b). A formal approach
treats the expressive activity in isolation, without reference to the wider circumstances in which the expressive activity takes place. Under a formal approach, it is
irrelevant that the expression in question is that of registered candidates campaigning in an election for public office during the official election period.
A contextual approach, by contrast, treats the expressive activity as being
embedded within a particular institutional, political and social context. Under a
contextual approach, the fact that the expression is electoral is central to the
analysis. The use of the term “contextual” here is conceptually consistent with the
contextual approach to section 1 analysis. As Wilson J. explained in Edmonton
electoral expression, see Yasmin Dawood, “Democracy and the Freedom of Speech:
Rethinking the Conflict Between Liberty and Equality” (2013) 26 Can J.L. & Jur. 293.
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Journal v. Alberta (Attorney General), “[o]ne virtue of the contextual approach . . .
is that it recognizes that a particular right or freedom may have a different value
depending on the context”.138 The contextual approach is relevant both with respect
to the determination of the meaning and scope of the right, and with respect to
section 1 balancing.139 In practice, however, the contextual approach has been
predominantly used in the section 1 balancing,140 subject to some limited exceptions.141
To explore these ideas, this Part is organized in the following sections. Part IV.1
briefly discusses the lower court judgments. Part IV.2 elaborates the Irwin Toy142
framework and applies it to Bill 5. The main issue is whether Bill 5, in its effects,
infringes section 2(b). Part IV.3 sets out three distinct approaches under the
contextual account, all of which lead to a finding that section 2(b) is infringed. First,
Bill 5 infringes the candidates’ electoral expression. Second, Bill 5 also infringes the
two principles —- the candidates’ right to equal participation and the voters’ right
to a free and informed vote —- which are protected by section 2(b). Third, under a
broader contextual account, Bill 5 also infringes section 2(b)’s protection of the
deliberative exchange among all electoral participants, an approach exemplified by
MacPherson J.A.’s dissenting judgment at the Court of Appeal. Part IV.4 focuses on
the Baier framework and positive rights. Part IV.5 compares the formal and
138

[1989] S.C.J. No. 124, [1989] 2 S.C.R. 1326, at 1355 (S.C.C.), Wilson J., concurring.
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Wholesale Travel Group Inc., [1991] S.C.J. No. 79, [1991] 3 S.C.R. 154, at 226 (S.C.C.),
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contextual approaches, and concludes that the contextual approach is ultimately
more persuasive.
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1.

Decisions of the Superior Court and the Court of Appeal

At the Ontario Superior Court, Belobaba J. found that Bill 5 unjustifiably
infringed section 2(b) in two respects.143 First, the candidate’s freedom of
expression was breached by the enactment of the new ward structure while the
election campaign was already underway.144 Relying on the Irwin Toy framework,
Belobaba J. held that Bill 5’s mid-election change to the electoral districts
“substantially interfered with the candidate’s ability to effectively communicate his
or her political message to the relevant voters”.145 Second, the voter’s free
expression “right to cast a vote that can result in effective representation” was
breached by Bill 5’s effect of nearly doubling the population size of the wards.146
In a majority judgment by Miller J.A., the Court of Appeal held that Belobaba J.
incorrectly expanded the scope of section 2(b) from a protection against government
interference with expression to a guarantee that “government action would not
impact the effectiveness of that expression in achieving its intended purpose”.147
That is, section 2(b) protects individuals from government interference with the
expressive activity itself, not the intended result of the activity.148 Thus, legislation
that changes the ward structure, “such that a person’s past communications lose their
relevance and no longer contribute to the desired project (election to public office)”
does not amount to an infringement of section 2(b).149 As for the second
infringement, Miller J.A. held that it was based on an interpretation of free
expression that impermissibly imported the value of effective representation from
section 3 into the scope of section 2(b).150
In addition, Miller J.A. held that the candidates were actually making a positive
rights claim to a platform for expression, and therefore Baier, rather than Irwin Toy,
applied.151 According to Miller J.A., the first two steps of the test in Baier were
met.152 This establishes that the claim is a positive rights claim, at which point, at
143
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the third step of Baier, the three factors set forth in Dunmore v. Ontario (Attorney
General) must be satisfied.153 Because none of the three Dunmore factors could be
satisfied in this case, Miller J.A. held that the claimants’ section 2(b) claim had
failed.154
In a dissenting opinion, MacPherson J.A. held that Bill 5 infringed section 2(b)
because it “substantially interfered with the right of all electoral participants to
freely express themselves within the terms of the election after it had begun”.155 The
mid-election timing of Bill 5 “changed the entire landscape” of an election that was
almost two-thirds of the way through the election period.156 As such, it amounted
to a “substantial attack on the centrepiece of democracy” in an active election in one
of the three levels of government.157
2. The Irwin Toy Framework
To determine whether expressive activity is protected by section 2(b), there are
three inquiries under the Irwin Toy framework. First, does the activity in question
have expressive content, thereby bringing it within the scope of section 2(b)
protection? Second, is the activity excluded from that protection as a result of either
the method or location of expression? Third, if the activity is protected by section
2(b), does an infringement of the protected right result from either the purpose or the
effect of the government action?158 The first two steps are met: the activity in
question — electoral expression — falls within the scope of section 2(b) and there
is nothing about its method or location that would warrant exclusion. As for the third
step, the main question is whether Bill 5, in purpose or effect, infringed the freedom
of expression.
The purpose of Bill 5 does not infringe free expression. In order to effectuate the
153
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change to the ward system, however, Ontario enacted regulations in addition to Bill
5. One of these regulations, Ontario Regulation 407/18,159 which came into effect on
August 15, 2018, established special rules for the 2018 and 2022 elections by
replacing various provisions of the Municipal Elections Act, 1996.160 Reg 407/18
provides a number of new campaign finance rules, including directing the city clerk
to calculate new maximum expense limits for candidates,161 establishing a new
formula for determining the number of electors,162 requiring the use of this new
formula to calculate the expense limits for candidates and third parties,163 and
directing the city clerk to notify candidates about their maximum expense limits.164
It is plausible to argue that the campaign finance provisions in Reg 407/18 satisfy
the purpose prong of the Irwin Toy framework. A possible objection, however, is that
Reg 407/18 did not engage in a “restriction” of speech because the new campaign
finance limits were doubled due to the larger ward sizes imposed by Bill 5. Yet Irwin
Toy does not draw this distinction: it simply asks “whether the purpose or effect of
the impugned governmental action was to control attempts to convey meaning
through that activity”.165 Irwin Toy is not concerned with whether the government
has engaged in greater or lesser regulation of expression as compared to some earlier
state of affairs; the only issue is whether the government has aimed to control
expression. The Irwin Toy infringement standard is easy to meet; courts seem to
accept any degree of limitation as a restriction of section 2(b). That being said, even
if the purpose of Reg 407/18 is to control expression, it would likely be treated
separately from Bill 5.
For this reason, the effects prong of Irwin Toy must be considered. As described
above, the second step of Irwin Toy asks whether the impugned law, in purpose or
effect, restricts the freedom of expression. For the effects prong, a claimant must
additionally show that her activity promotes at least one of values underlying free
expression, namely, the pursuit of truth, democratic participation or individual
self-fulfillment.166 This additional requirement is met since electoral expression
clearly advances the underlying values of section 2(b).
The remaining question is whether the effects of Bill 5 restrict expression. Both
159

2018 and 2022 Regular Elections – Special Rules, O. Reg. 407/18 [hereinafter “Reg
407/18”].
160

S.O. 1996, c. 32, Sch.
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2018 and 2022 Regular Elections – Special Rules, O. Reg. 407/18, ss. 10(2), 10(3).
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2018 and 2022 Regular Elections – Special Rules, O. Reg. 407/18, s. 11(2).
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2018 and 2022 Regular Elections – Special Rules, O. Reg. 407/18, s. 11(2).
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2018 and 2022 Regular Elections – Special Rules, O. Reg. 407/18, ss. 10(2), 10(3).
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Irwin Toy Ltd. v. Quebec (Attorney General), [1989] S.C.J. No. 36, [1989] 1 S.C.R.
927, at 972 (S.C.C.) [emphasis added].
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Irwin Toy Ltd. v. Quebec (Attorney General), [1989] S.C.J. No. 36, [1989] 1 S.C.R.
927, at 976 (S.C.C.).
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Belobaba J. at the Superior Court and MacPherson J.A. dissenting at the Court of
Appeal found that Bill 5 “substantially interfered” with free expression.167 The
“substantial interference” standard of infringement is used in section 2(d) cases. It
is also used under the positive rights section 2(b) Baier/Dunmore test because
Dunmore is a section 2(d) case. The “substantial interference” test is considered to
be far more demanding than the infringement standard under section 2(b).168 No
doubt this tougher standard was used by Belobaba J. and MacPherson J.A. because
if the section 2(b) infringement standard is satisfied under the positive rights Baier
framework, then it would certainly be met under the Irwin Toy framework. For
clarity, though, “substantial interference” is not the standard under Irwin Toy for
demonstrating infringement when the effects of government action are at issue.169
To demonstrate an infringement, Irwin Toy asks “whether the purpose or effect of
the government action in question was to restrict freedom of expression”, which the
Court alternatively describes as an inquiry into whether “the purpose or effect of the
impugned governmental action was to control attempts to convey meaning through
that activity”.170
3. The Contextual Approach to Electoral Expression
To shed further light on the question of whether Bill 5, in its effects, infringed
section 2(b), it is helpful to consider, first, the nature of electoral expression, and,
second, the impact of Bill 5 and its accompanying regulations on electoral
expression.
(a) Electoral Expression as Legally Mediated Speech
Campaign speech plays a central role in the election process. It is comprised of
two kinds of speech: regulated and unregulated. Unregulated campaign speech is
akin to ordinary expression: it takes place when candidates have conversations with
voters, engage in debates with political opponents or give interviews to the media.
Regulated speech — which I will refer to as “electoral expression” — is subject to
a set of complex and stringent rules in order to ensure the fairness of an election. In
the electoral context, money is effectively the equivalent of speech. To ensure
electoral fairness, campaign finance rules place strict limits on the amount of money
167

Toronto (City) (ONSC), at paras. 10, 32, 38; Toronto (City) (ONCA), at para. 128,
MacPherson J.A., dissenting.
168

Jamie Cameron & Nathalie Des Rosiers, “The Right to Protest, Freedom of
Expression, and Freedom of Association” in Peter Oliver, Patrick Macklem & Nathalie Des
Rosiers, eds., The Oxford Handbook of the Canadian Constitution (New York: Oxford
University Press, 2017), at 749.
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Langenfeld v. Toronto Police Services Board, [2019] O.J. No. 4619, 2019 ONCA 716,
at paras. 33, 36-39 (Ont. C.A.) (affirming that the “substantial interference” standard should
not be used for the effects prong of Irwin Toy).
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Irwin Toy Ltd. v. Quebec (Attorney General), [1989] S.C.J. No. 36, [1989] 1 S.C.R.
927, at 971-972 (S.C.C.).
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that candidates can spend on election advertising during the election period. There
are also limits that apply to donors and third parties.
The Municipal Elections Act, 1996, as modified by Bill 5 and its accompanying
regulations, contains several rules specifying the amount of money that can be spent
by candidates or contributed to them. Crucially, there are significant penalties for
breach. If a candidate for municipal office contravenes any provision of the
Municipal Elections Act, 1996, she is guilty of an offence.171 If convicted of an
offence, she could be fined up to $25,000.172 If a judge finds that a candidate
knowingly committed an offence, the candidate can be imprisoned for a term of up
to six months.173 This means that if a municipal candidate knowingly overspends on
election advertising — that is, knowingly engages in more electoral expression than
the rules allow — she could face imprisonment if she is convicted. The possibility
of incarceration as a consequence for engaging in political speech signals that
electoral expression can be distinguished from ordinary expression. We might ask
why it is constitutionally permissible to imprison a municipal candidate for six
months for knowingly engaging in more political speech than is allowed by the
Municipal Elections Act, 1996. The answer is that electoral expression amounts to
a particular kind of expression that is heavily regulated in order to ensure the
fairness of elections. The legally mediated nature of electoral expression is what
distinguishes it from ordinary speech.
(b)

The Impact of Bill 5 on Electoral Expression

In order to explore the impact of Bill 5 on the candidates’ electoral expression and
the campaign finance rules to which they were subject, I have developed a stylized
illustration. Bill 5’s provisions, and the provisions of Reg 407/18, are elaborated in
detail in order to counter the idea that the problem lies with the underlying
Municipal Elections Act, 1996 and not with Bill 5.174 While the sums of money are
simplified for convenience, the illustration uses the actual provisions of Bill 5 and
its accompanying regulations, as detailed in the notes.
171

Municipal Elections Act, 1996, S.O. 1996, c. 32, Sch., s. 94.
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Municipal Elections Act, 1996, S.O. 1996, c. 32, Sch., s. 94.1(1).
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Municipal Elections Act, 1996, S.O. 1996, c. 32, Sch., s. 94.1(1).
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Ontario claims that there is “no evidentiary foundation” for the court “to address a s
2(b) challenge with respect to electoral finances”. Such a claim, argues Ontario, would require
expert evidence analyzing “detailed information on campaign fundraising and spending from
a broad range of candidates who entered the race before or after Bill 5 was enacted”. Toronto
(City) (ONCA) (Reply Factum of the Appellant Attorney General of Ontario at para. 23)
[citations omitted]. This assertion is puzzling. A court could simply read the plain words of
Bill 5 and the accompanying regulations to discover how the new rules applied to candidates
who had registered prior to Bill 5 coming into force. In Harper, for example, the Supreme
Court interpreted the campaign finance provisions in the Canada Elections Act without
recourse to an in-depth study. Harper v. Canada (Attorney General), [2004] S.C.J. No. 28,
2004 SCC 33, at paras. 53, 57 (S.C.C.).
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The illustration involves two candidates, Candidate A (“Anna”) and Candidate B
(“Bob”). Anna registered as a municipal candidate for Ward 47 on May 1, the first
day of the election period.175 Her spending limit for electoral expression was
$1,000 for the election period.176 Anna spent $1,000 on lawn signs, which
displayed her name, a map of Ward 47, and a slogan “Anna for Ward 47”. The
nomination period ended on July 27.177
Bill 5 came into force on August 14 and the accompanying regulations, Reg 407/18,
came into effect on August 15. Ward 47 no longer existed, and Anna found herself
in Ward 25. On August 16, Anna filed a Change of Ward Notification with the City
Hall Elections Office to stay in the race, as required by Bill 5.178 As provided for
by the new regulations, Anna was given a new expense limit of $2,000 by the City
Clerk.179 The new spending limit reflected the fact that Ward 25 had a population
twice as big as the former Ward 47, which it replaced.180 As provided for by Bill
5, any money Anna had already spent carried over and counted against her new
$2,000 expense limit.181 Because Anna had already spent $1,000, she was left with
$1,000 for electoral expression in her new ward (Ward 25) for the remainder of the
election period. Since she could not use her lawn signs for Ward 47, she was forced
to start anew.
On the same day, August 16, Bob registered as a first-time candidate in the same
ward (Ward 25) as Anna. As provided for by Bill 5, Bob received an expense limit
of $2,000. Bob thus had $2,000 to spend on campaign speech for the remainder of
the election period, while Anna had only $1,000 for the same time period.

Did the effects of Bill 5 restrict Anna’s electoral expression?
175
The ward numbers are fictional but they are meant to capture the fact that all the
electoral districts changed in the middle of the election period.
176
In the period prior to Bill 5, the actual spending limit was calculated by a formula
based on the ward population. Municipal Elections Act, 1996, S.O. 1996, c. 32, Sch., ss.
88.20(7), 88.20(11) (providing formula for electors); General, O. Reg 101/97, s. 5 (providing
formula for expense limit).
177
City of Toronto Election Services, “Municipal Election Report” (2018), at 15, online:
<https://www.toronto.ca/wp-content/uploads/2019/07/96b2-2018-Election-Report.pdf>.
178
Better Local Government Act, 2018, S.O. 2018, c. 11, Sch. 3, s. 10.1(4), amending the
Municipal Elections Act, 1996, S.O. 1996, c. 32, Sch., s. 10.1(4).
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2018 and 2022 Regular Elections – Special Rules, O. Reg 407/18, s. 10.
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2018 and 2022 Regular Elections – Special Rules, O. Reg 407/18, s. 11(2) (providing
new calculation for the number of electors).
181
The guidelines state that “[f]iling the Change of Ward Notification Form does not
constitute a new nomination or campaign; any money you already raised or spent carries
over”. Toronto City Hall, “Bulletin for Candidates: Changes to Municipal Election Legislation” (August 2018), at 1, online: <https://www.toronto.ca/wp-content/uploads/2018/08/9775Bulletin-for-Candidates-August-16.pdf>. Candidates that carried over from before Bill 5
came into force to after Bill 5 came into force were deemed not to be newly nominated. Better
Local Government Act, 2018, S.O. 2018, c. 11, Sch. 3, s. 10.1(6), amending the Municipal
Elections Act, 1996, S.O. 1996, c. 32, Sch., s. 10.1(6).

130

THE RIGHT TO VOTE AND FREEDOM OF EXPRESSION

(c)

The Formal Approach to the Effects of Bill 5

A formal approach would find no restriction of section 2(b). The fact that Anna
could no longer use her lawn signs after August 14 did not constitute an
infringement of her expression because the lawn signs were still in existence. As
Miller J.A. noted, there was no interference with freedom of expression because Bill
5 “did not, and could not, erase the messages that had already been communicated”.182 The candidates were still able to speak on any topic they chose. All that
happened was that the candidates’ past communications lost relevance and were no
longer useful to the candidates’ campaigns for public office.183 For this reason, their
complaint was better understood as a plea that the government not diminish the
effectiveness of their expression. Section 2(b), however, provides no guarantee that
the government will protect the effectiveness of speech; indeed, the government
may engage in its own speech, such as the issuance of health warnings on products,
which could undermine the speech of others.184
Nor would a formalist think that Anna has any legitimate constitutional complaint
about the fact that she has only $1,000 to spend in the new Ward 25 as compared
to Bob, who has double the amount of money for electoral expression. Bill 5 deemed
that the nomination period had not yet ended by changing its end date from July 27,
2018 to September 14, 2018.185 On this view, there was one long nomination period
from May 1 to September 14. Candidates within an electoral ward had the same
expense limits, regardless of when they registered during the nomination period.
From a formal perspective, both Anna and Bob have the same cumulative expense
limit — $2,000 — for the election period, and hence there is no constitutional injury.
Indeed, a formal approach would say that Bill 5 increased the amount of available
speech for each candidate. Due to the doubling of ward sizes, the expense limits, and
hence the available speech for each candidate, had likewise doubled.
(d)

The Contextual Approach to the Effects of Bill 5

By contrast, a contextual approach would place significant weight on the nature
of electoral expression as speech which is taking place within and being constrained
by the legal and institutional framework of an election. An important caveat: while
attention to this legal and institutional context is helpful for understanding why
section 2(b) is infringed, it does not mean that the legal and institutional framework
itself is brought under section 2(b). Section 2(b) only protects electoral expression,
not the framework of the election.
182

Toronto (City) (ONCA), at para. 58.
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Toronto (City) (ONCA), at para. 41.
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Toronto (City) (ONCA), at para. 43.
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Better Local Government Act, 2018, S.O. 2018, c. 11, Sch. 3, s. 10.1(3), amending the
Municipal Elections Act, 1996, S.O. 1996, c. 32, Sch., s. 10.1(3). The nomination date was
extended by a court order to September 21, 2018. Toronto (City) v. Ontario (Attorney
General), Order of the Ontario Court of Appeal (dated September 19, 2018), at para. 3.
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The contextual approach would start with the observation that the 2018 municipal
election actually consisted of two elections with different electoral districts, different
nomination periods and different campaign finance limits. By dint of Bill 5’s
legislative fiat, these two elections were “deemed” to be a single, continuous
election. In reality, however, a new election forcibly supplanted an active election
two-thirds of the way through the existing election period. As a result of Bill 5’s
dismantling of the first election, and its replacement with a second election, the
electoral expression of certain candidates was infringed.
To illustrate the infringement of section 2(b), consider the function of one type of
electoral expression: the lawn sign. A lawn sign’s expressive contribution consists of
various messages, including information about the candidate, the electoral district
and the key issues that form the candidate’s platform. The lawn sign also sends a
message from the voter who exhibits it. The sign speaks continuously and passively
for the duration of the election period; the candidate and the voter displaying the
sign can take no further action and the message will continue to be expressed. If a
street displays lawn signs from several candidates, the collective electoral expression amounts to continuous, ongoing speech which forms an essential part of the
democratic discourse, allowing for reflection and deliberative exchanges among
voters.
If Bill 5 had not eliminated Ward 47, Anna would have been able to speak
continuously through her lawn signs for the entire election period. As a direct result
of Bill 5, the messages from those lawn signs no longer amount to electoral
expression; that is, they no longer play the function of electoral expression given the
change to the underlying institutional context within which that expression is taking
place. Electoral expression is, as a definitional matter, regulated campaign speech
that takes place within and is constrained by the legal framework of an election.
Hence, a change in the rules such that the lawn signs no longer constituted
electoral expression in the context of the election (even if they still amounted to
ordinary speech) amounts to the “control” of speech, and thus infringes section 2(b)
under the Irwin Toy standard. The infringement arises because Bill 5’s mid-election
change to the ward structure prevented certain candidates from engaging in
meaningful electoral expression in the context of the election and in light of the
electoral laws to which they were subject. The Baier standard of substantial
interference is also arguably satisfied: the degree of interference with the candidates’
electoral expression is so profound that their speech no longer even amounts to
electoral expression as a definitional matter.
That the effects of Bill 5 result in the control of speech, and hence a restriction
of section 2(b), is also evident when we compare Anna to Bob. The direct effect of
Bill 5 (rather than the underlying Municipal Elections Act) is that Anna has half the
electoral expression available to her as compared to Bob, even though they are both
candidates for the same seat in the new Ward 25. Bill 5’s interference is heightened
by the fact that the candidates may not engage in more electoral expression than is
allowed by the rules; indeed, a conviction for knowingly overspending on election
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advertising could result in imprisonment. From a contextual perspective, the
mid-election change to the ward structure controlled, restricted and substantially
interfered with the candidates’ electoral expression, rather than merely reducing its
effectiveness.
A formalist may object that the above analysis essentially amounts to an argument
about the effectiveness of speech, which is not protected by section 2(b). This
proposition is based on Delisle v. Canada (Deputy Attorney General), in which the
Court held that section 2(b) is not infringed if the exclusion of claimants from a
statutory platform “diminished the effectiveness of the conveyance of this message
[of solidarity]”.186 The expression at issue in Delisle — the “message of solidarity”
— referred to the activity of forming an official union under a collective bargaining
statute.187 The positive rights cases hold that, in the context of a claim for inclusion
in a statutory platform, section 2(b) does not protect the effectiveness of the
conveyance of a message.
I suggest, however, that the effectiveness of the conveyance of a message refers
specifically to the expressive activity of inclusion in a statutory platform; it does not
mean that section 2(b) never protects meaningful expression. Consider, for example,
the Supreme Court’s decision in Ontario (Public Safety and Security) v. Criminal
Lawyers’ Assn., which held that section 2(b) “may require disclosure of documents
in government hands where it is shown that, without the desired access, meaningful
public discussion and criticism on matters of public interest would be substantially
impeded”.188 Crucially, the Court used the Irwin Toy framework and explicitly
declined to rely on the positive rights Baier/Dunmore framework.189 To engage
section 2(b), a claimant must show that access to documents “is necessary to permit
meaningful debate and discussion on a matter of public interest”,190 provided,
however, that it “does not encroach on protected privileges, and is compatible with
the function of the institution concerned”.191 Section 2(b) does not guarantee access
to information; instead, it is “a derivative right which may arise where it is a
186

[1999] S.C.J. No. 43, [1999] 2 S.C.R. 989, at para. 41 (S.C.C.). The Court held that
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necessary precondition of meaningful expression on the functioning of government”.192 If the preconditions for meaningful expression can, in certain limited
circumstances, attract section 2(b) protection, it is reasonable to infer that section
2(b) protects meaningful expression itself in certain limited circumstances.
My claim here is not that section 2(b) always protects either meaningful
expression or the preconditions necessary for it, but rather that section 2(b) can do
so in certain limited circumstances. Similar to the access to information context, I
suggest that a claimant would have to show that the government’s action “substantially impeded” meaningful electoral expression. In addition, I suggest that the
protection against government action that substantially impedes meaningful electoral expression would exist only during the election period. This qualification
would allow the government to regulate elections, including subjecting expression
to various campaign finance rules, provided that there is no substantial mid-election
impediment to meaningful electoral expression.
(e) Democratic Rights and Principles Under Section 2(b)
A related argument is that the effects of Bill 5 also violated certain rights and
principles announced by the Supreme Court in its section 2(b) political process
decisions. As described above in Part III.2, the Court has interpreted the freedom of
expression as protecting more than the activities of voting and campaigning. In
Harper, the Court noted that in Libman, it had “endorsed several principles
applicable to the regulation of election spending”, including the “right to equal
participation” and the “right to a free and informed vote”.193
A threshold question is whether these principles should be applied to a municipal
election. A possible objection is that these section 2(b) principles should not apply
because section 3 does not apply to municipalities.194 As discussed above in Part
III.3, however, the Court has explained that the scope of section 3 should not be used
192
Ontario (Public Safety and Security) v. Criminal Lawyers’ Assn., [2010] S.C.J. No.
23, 2010 SCC 23, at para. 30 (S.C.C.).
193
Harper v. Canada (Attorney General), [2004] S.C.J. No. 28, 2004 SCC 33, at para. 61
(S.C.C.).
194

Haig v. Canada (Chief Electoral Offıcer), [1993] S.C.J. No. 84, [1993] 2 S.C.R. 995,
at 1031 (S.C.C.); Baier v. Alberta, [2007] S.C.J. No. 31, 2007 SCC 31, at para. 39 (S.C.C.).
As s. 3 does not apply to municipalities, the democratic rights under s. 3 (such as the right
to meaningful participation) would also not apply to a municipal election. For an intriguing
argument about how s. 3 could be interpreted to apply to elections outside the federal and
provincial context, see Colin Feasby, “City of Toronto v Ontario and Fixing the Problem with
Section 3 of the Charter” ABlawg (September 28, 2018), online: <http://ablawg.ca/wp-content/
uploads/2018/09/Blog_CF_Toronto_Section_3_Sept2018.pdf>. Given space constraints, this
article does not address the larger question of the constitutional status of cities. At a
minimum, it is worth noting that ″Municipal Institutions″ fall under provincial jurisdiction
according to section 92(8) of the Constitution Act, 1867.
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to narrow the scope of section 2(b).195 In addition, the cases in which these
principles are developed concern issues outside campaign finance regulation, such
as opinion polls,196 referendums197 and blackout rules.198 This suggests that the
principles have a broader application than simply campaign finance regulation in
provincial and federal elections. Another possible objection is that these principles
are restricted for the sole use by the government to justify campaign finance limits.
However, as discussed above in Part III.2, these democratic rights apply to electoral
expression under section 2(b) as a general matter and therefore are not restricted to
such use.
The first principle, the right to equal participation, is concerned with the “equal
dissemination of points of view”.199 In its section 2(b) cases, the Court has been
highly attuned to the differential impact of wealth on democratic discourse.
Although Bill 5 and its regulations do not on their face provide different limits for
candidates, their effects result in a situation in which one candidate (Bob) has
effectively double the available budget; i.e., double the amount of electoral
expression, as compared to another candidate (Anna), when both candidates are
competing for the same seat in the same electoral district. One reason why it is
unpersuasive to argue that the “real election period” took place between August 14
and October 22 is that Bill 5’s impact on the campaign finance rules destroyed the
level playing field among candidates. For a contextualist, the stark difference in
available campaign expenses, and hence in available electoral expression, between
Anna and Bob infringes the right to equal participation as recognized by the Court’s
section 2(b) cases.
Libman’s second principle, the right to a free and informed vote, involves “the
right of electors to be adequately informed of all the political positions advanced by
the candidates and the various political parties”.200 In Harper, the Court declared
195
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that “the voter has a right to be ‘reasonably informed of all the possible choices’”.201
It will be difficult for Anna to adequately inform voters in the new Ward 25 of her
political positions. Not only is Anna working with half the amount of electoral
expression as Bob, but she is also confronted with the confusion of voters in the new
ward who may no longer be focusing on the issues at stake given all the upheaval.
Indeed, moving back to the actual case, Belobaba J. stated that the “evidence is that
the candidates spent more time on doorsteps addressing the confusing state of affairs
with potential voters than discussing relevant political issues”.202 The candidates’
efforts “to convey their political message about the issues in their particular ward
were severely frustrated and disrupted”.203 If the candidates are unable to convey
their campaign messages, then the voters’ right to be adequately informed about the
candidates’ political positions has been infringed.
(f)

Deliberative Engagement in the Electoral Context

A related contextual approach is to focus on the campaign speech of all the
electoral participants (candidates, voters, volunteers, donors and the media, among
others) who engage in a deliberative exchange within the legal and institutional
framework of an election. This broader approach is exemplified by MacPherson
J.A.’s dissenting opinion at the Ontario Court of Appeal.204 Justice MacPherson
stated that the expressive activity affected by Bill 5 was explained by the intervener,
the David Asper Centre for Constitutional Rights:
The Charter’s guarantee of freedom of expression is a key individual right that
exists within and is essential to the broader institutional framework of our
democracy. In the election context, freedom of expression is not a soliloquy. It is
not simply the right of candidates to express views and cast ballots. It expands to
encompass a framework for the full deliberative engagement of voters, incumbents,
new candidates, volunteers, donors, campaign organizers and staff, and the media,
throughout a pre-determined, stable election period. [Citations omitted.]205

Because the rules of a municipal election are established from the beginning of
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and where to run, what to say, how to raise money, and how to publicize their
views”.206 Voters learn about the candidates and the issues, and they form their
views and preferences. The news media facilitate the sharing of information about
the election, which is essential for democratic deliberation.207 These expressive
activities “unfold and intersect within a legal framework”.208 As such, the guarantee
of free expression would be “meaningless if the terms of the election, as embodied
in the legal framework, could be upended mid-stream”.209 For these reasons, Bill 5
“substantially interfered with the right of all electoral participants to freely express
themselves within the terms of the election after it had begun”,210 thus infringing
section 2(b).
4.

The Baier Framework and Positive Rights

At the Court of Appeal, Miller J.A. held that because the claimants could not
satisfy the Baier requirements, their section 2(b) claim failed.211 A possible
rejoinder is that the Baier/Dunmore criteria are satisfied on the facts of this case. The
advantage to this response is that it supports the proposition in Haig that while the
government is not required to provide a platform, it must abide by the Charter when
it chooses to provide one.212 The difficulty with treating this case as a successful
positive rights claim, however, is that it runs the risk of turning every election law
case into a statutory platform case. In my view, this would be enormously
cumbersome.
Another possible response is to distinguish Baier. In his dissenting judgment,
MacPherson J.A. distinguished Baier on three grounds. Whereas Baier concerned
the exclusion of a class of people from an election, the present case involved the
“mid-stream destruction” and replacement of that platform. Second, the applicants
in Baier asserted a positive entitlement whereas the City made a claim for
non-interference in an ongoing election. Finally, Baier did not involve changes to an
active election.213
An alternative argument, I suggest, is that Baier is inapplicable because the
“expression” at issue in the section 2(b) positive rights cases involves the expressive
activity of participating in a specific statutory platform. In Baier, for instance, the
expression at issue was the expressive activity of standing for election for the office
206
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of school trustee.214 In Delisle, the expression at issue was the “message of
solidarity” expressed by the activity of forming an official union under a collective
bargaining statute.215 In Haig216 and Siemens v. Manitoba (Attorney General),217 the
expression at issue was the activity of voting in a referendum and a plebiscite,
respectively. Given the nature of the expression at issue in these cases, the claimants
demanded inclusion in a statutory regime or platform, which transformed their claim
into a positive rights claim under section 2(b). By contrast, the expression at issue
in this case is not the candidates’ expressive activity of standing for office; instead,
the relevant expression is their actual campaign speech. Anna does not need
inclusion in a statutory platform to speak through her lawn signs. All she has to do
is purchase the signs with her campaign funds and ask her supporters to display
them.
It is also relevant that the Supreme Court appears to have limited the application
of the Baier/Dunmore framework in two cases decided after Baier. In Criminal
Lawyers’ Assn., the section 2(b) access to information decision discussed above, the
Court noted that some of the parties had relied on Baier/Dunmore and that the lower
courts were divided on the application of Dunmore.218 The Court stated that “[i]n
our view, nothing would be gained by furthering this debate”.219 Rather than
applying Baier/Dunmore, the Court went on to use the Irwin Toy framework.
Without delving into the Court’s recent case law on section 2(d),220 it is also
worth noting that in another post-Baier case, Ontario (Attorney General) v. Fraser,
the Court explained that it had consistently rejected the distinction between negative
214
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freedoms and positive rights.221 For the Court, the purposive approach to Charter
interpretation is what ultimately matters: “A purposive protection of freedom of
association may require the state to act positively to protect the ability of individuals
to engage in fundamentally important collective activities, just as a purposive
interpretation of freedom of expression may require the state to disclose documents
to permit meaningful discussion.”222 As discussed above in Part III.2, the Court’s
interpretation of section 2(b) in the political process context resulted in the
identification of two key principles — the right of equal participation and the right
to a free and informed vote — both of which shed useful light on Bill 5’s
infringement of section 2(b).
5.

The Formal Approach vs. the Contextual Approach

The formal approach, which finds no infringement of section 2(b) on account of
Bill 5, is intuitive and possesses an immediate logic. Despite the strength of the
formal approach, I suggest that the contextual approach is, on balance, ultimately
more persuasive. In its political process cases, the Court has already adopted a
contextual approach in its purposive analysis of sections 2(b) and 3. These cases
have not only recognized a number of democratic rights but have also described
these rights with a nuanced attention to the institutional context within which these
rights are exercised. A contextual approach to electoral expression and its infringement at issue in Toronto (City) is consistent with the Court’s existing purposive and
contextual approach to sections 2(b) and 3.
Another consideration is that, unlike certain Charter rights such as section 7 and
section 15, the Supreme Court has consistently taken a capacious approach to the
scope of section 2(b) and the finding of infringement, such that the analysis in
section 2(b) cases usually takes place at the justification stage under section 1. An
additional consideration is that the unwritten constitutional principles of democracy
and the rule of law223 reinforce the conclusion that mid-election changes to electoral
rules are inconsistent with the underlying values of the Constitution. While
unwritten constitutional principles have been used to invalidate governmental
action,224 neither the democracy principle nor the rule of law principle should, in my
view, be used to invalidate the legislation at issue in this case.
A final consideration lies outside the four corners of section 2(b). In recent years,
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nations around the globe have fallen prey to democratic decline. This erosion of
democracy has been brought about, in part, by executive-driven, legislatively
endorsed alterations to electoral structures, which while technically “legal”, have
subverted the norms and spirit of constitutional democracy, not to mention its
accountability and representativeness.225 This dismantling of electoral and constitutional protections is usually defended on the grounds that such changes are
necessary to improve efficiency and reduce corruption. The only defence against
such democracy-undermining laws is a contextual approach that provides a greater
range of interpretive options than a purely formal approach.
Under the contextual approach, section 2(b) has been infringed, at which point the
analysis would turn to section 1. According to Belobaba J., the province failed to
show that its objectives — improved efficiency and voter parity — were so pressing
and substantial that the ward structure had to be altered in the middle of the
election.226 The court also found that the province could not establish minimal
impairment because it had not shown why a less intrusive measure, such as
restructuring the wards after the election, was not chosen.227 Justice MacPherson,
dissenting at the Court of Appeal, agreed with Belobaba J. that there was no pressing
and substantial objective to support Bill 5.228 In my view, and in keeping with
international standards, mid-election changes to election rules should be discouraged in order to safeguard electoral fairness.229 For this reason, the burden on the
state to justify a mid-election change should be commensurately heavy.
V. CONCLUSION
As I have argued elsewhere, the Supreme Court has long played a vital role in
protecting the fairness and legitimacy of the democratic process.230 Continuing this
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function in Frank, the Court described the right to vote as a “core tenet of our
democracy”.231 Given our global era of democratic decline and rising authoritarianism, accompanied by various practices to erect barriers to the right to vote, the
Frank decision sends a clear message to legislatures that restrictions on the right to
vote will be subject to exacting scrutiny.
The Frank decision provided an opportunity to consider the Court’s political
process jurisprudence as a whole. The Court has identified multiple democratic
rights under section 3 and section 2(b), and it has also been attuned to the
institutional context within which these rights are exercised. With respect to the
relationship between the right to vote and the freedom of expression, I claim that
section 3 and section 2(b) are best understood as distinct yet complementary rights
that are animated by and reinforce the fundamental democratic values protected by
the Charter.
As for the upcoming Toronto (City) case, a central question is whether courts
ought to take a formal approach or a contextual approach to electoral expression,
and its infringement, under section 2(b). The consequences of this choice are
significant, not only for the immediate case but also for the Court’s general approach
to its review of the electoral process.
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