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PART | - OVERVIEW

1. The Charter’s guarantee of freedom of expression is a key individual right that exists
within and is essential to the broader institutional framework of our democracy.! In order to
comply with constitutional and internationally accepted democratic principles, the statutory
framework for the election of a democratic governing body must be established in advance of the
campaign period, to ensure time for dissemination, deliberation and public debate as well as
resolution of any legal or constitutional challenges. The enactment must be fair to voters and
candidates. The legislation must be transparent, accessible, and intelligible, and free from partisan

political motivation.

2. Section 2(b) of the Charter plays an indispensable role in fostering full engagement in the
democratic process. Its guarantee ensures that candidates can discuss their policy positions and
citizens can make informed choices. Electoral expression is a distinct form of expression which
extends far beyond the right to cast a ballot. It encompasses a broad array of expressive activities
that occur throughout the electoral process. All exercises of electoral expression must receive

robust Charter protection.

3. Changes introduced after an election period has commenced undermine the basic
participatory and communicative engagement that stands at the core of Charter protected political
electoral activity. Mid-election changes disrupt or terminate expressive electoral activities; these
changes risk suppressing constitutionally protected activity and undermine the faith in our

democratic institutions.
PART Il - POSITION ON THE ISSUES

4. The Asper Centre takes no position on the facts or the outcome of this appeal.

L'Yasmin Dawood, “Electoral Fairness and the Law of Democracy: A Structural Rights
Approach to Judicial Review”, 62 U Toronto LJ 499 at 503.
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PART Il - ARGUMENT

A. FREEDOM OF EXPRESSION IS AN INTEGRAL PART OF DEMOCRACY

Q) Freedom of expression stands at the heart of the democratic process

5. The constitutional principle of freedom of expression predates the Charter as “one of the
most fundamental values of our society.”? In Keegstra, Dickson CJ characterized “the connection
between freedom of expression and the political process” as “perhaps the linchpin of the s. 2(b)
guarantee.”® The Charter’s guarantee of freedom of expression is the mechanism through which
democracy’s essence — collective expression of the citizenry’s will — is protected and realized.*

Put plainly, freedom of expression is the pre-condition for democratic government. ®

6. The right to freedom of expression must be interpreted expansively, and must include “any
activity or communication that conveys or attempts to convey meaning,” other than violence.®
Interpretation of Charter text must be “generous rather than legalistic”,” “large and liberal”®,
“pbroad” and “purposive” ° and must avoid “the austerity of tabulated legalism.” 1 The
interpretation must “give to individuals the full measure of the fundamental rights and freedoms
referred to.”*! Purposive reasoning includes consideration of a broad array of sources,*? including

international law.*® Charter jurisprudence confirms that the guarantee of freedom of expression

2 Libman v QC AG, [1997] 3 SCR 569, 1997 CanLll 326 at para 28.

8 R v Keegstra, [1990] 3 SCR 697, 1990 CanL Il 24 (SCC) at 763-764.

4 Canadian Charter of Rights and Freedoms, being Part | of the Constitution Act, 1982, Sch B to
the Canada Act 1982 (UK), 1982, ¢ 11, s 2(b) [Charter].

® Richard Moon, “The Scope of Freedom of Expression” (1985) Osgoode Hall LJ 232 [Moon] at
332. See also Keith Dubick, “The Theoretical Foundation for Protecting Freedom of Expression”
(2001) 13 Nat’l J Const L 1 [Dubick] atp 1.

® Thomson Newspapers Co v Canada (Attorney General), [1998] 1 SCR 877, 1998 CanLI 829 at
para 81; Irwin Toy Ltd v Quebec (Attorney General), [1989] 1 SCR 927.

"R v Big M Drug Mart Ltd, [1985] 1 SCR 295, 1985 CanLlI 69 at para 117,

8 Ford v Quebec (AG), [1988] 2 SCR 712, 1988 CanLll 19 at para 59.

® Hunter v Southam, [1984] 2 SCR 145, 1984 CanLll 33 at 156; R v Zundel, [1992] 2 SCR 731,
1992 CanLll 75 at para 21.

10 Ministry of Home Affairs v Fisher, [1980] AC 319, (PC, Bermuda) per Lord Wilberforce in
reference to Bermuda’s bill of rights, cited in Hunter v Southam, ibid.

11 Fisher, ibid at 156.

12 R v Big M Drug Mart Ltd, supra note 7; Hunter v Southam, supra note 9.

13 R v Finta, [1994] 1 SCR 701, 1994 CanLlIl 129; Young v Young, [1993] 4 SCR 3, 1993 CanLlI
34.
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enables individuals to receive and convey information, form opinions, call their representatives to
account, and evaluate new policy proposals. Restrictions on this highly protected, fundamental
freedom in the political context require a high standard of justification,'* for example to ensure the
fairness of the democratic process and to enhance participation of individuals and groups in

society.™®
(i) Freedom of expression protects more than casting a ballot

7. Electoral expression is a distinct form of expression.’® It extends far beyond the right to
cast a ballot. It encompasses a broad range of expressive activities engaged in by speakers,
listeners, voters, and candidates alike that join together in pursuit of a democratic end.

8. The right to freedom of expression is indispensable during an election for it ensures that a
well-informed and empowered citizenry is free to exercise its civil and political rights. Individual
exercises of freedom of expression occur throughout the electoral process in a multitude of
contexts. Election campaigns provide a special forum for voters and candidates to interact with
each other.'” Citizens engage in the democratic process when they identify issues, test policy
positions, bring incumbents to account, and assess new candidates’ skills, policies and positions.

All exercises of expression, at each and every stage of the electoral process - not only the final act
of voting - must receive consistent and robust Charter protection.

B. ELECTORAL EXPRESSION AND THE INFRINGEMENT OF SECTION 2(B)

9. A central issue in this case is whether Bill 5 infringed the freedom of expression by
implementing a mid-election change to Toronto’s electoral districts. There are three distinct
approaches to considering whether Bill 5 and its accompanying regulations infringed s. 2(b): (1)

whether it infringed the candidates’ electoral expression; (2) whether it infringed two democratic

14 Edmonton Journal v Alberta (Attorney General), [1989] 2 SCR 1326, 1989 CanLlI1 20 at 1336.
15 Harper v Canada (Attorney General), [2004] 1 SCR 827 at paras 86-7; R v Bryan, [2007] 1
SCR 527 at paras 27, 47.

16 Saul Zipkin, “The Election Period and Regulation of the Democratic Process” (2010) 18 Wm
Mary Bill Rts J at 545.

17 1bid at 544.

18 1bid at 548-49.
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principles—the candidates’ right to equal participation and the voters’ right to a free and informed
vote—which are protected by s. 2(b); and (3) whether it infringed s. 2(b)’s protection of the
deliberative exchange among all electoral participants.® These three approaches are independent
of one another but are nonetheless complementary.

Q) The Irwin Toy standard for infringement applies

10.  The first two steps of the Irwin Toy standard are arguably met in this case: the activity in
question—electoral expression—falls within the scope of s. 2(b) (step 1) and there is nothing about
its method or location that would warrant exclusion (step 2).2° The third step, asks whether Bill 5,
in purpose or effect, infringed the freedom of expression. The positive rights Baier/Dunmore

framework does not apply to this case.?!

(i) Electoral expression

11.  To demonstrate an infringement, Irwin Toy asks whether “the purpose or effect of the
government action in question was to restrict freedom of expression,” which the Court
alternatively described as an inquiry into whether “the purpose or effect of the impugned
governmental action was to control attempts to convey meaning through that activity.”?? To find

an infringement of s. 2(b), it must be shown that the effects of Bill 5 restrict expression.?3

12. A contextual approach to freedom of expression can be used to assess the effects of Bill
5.24 Under this approach, “the fact that the expression is electoral is central to the analysis.”?® As
Professor Yasmin Dawood notes, “a contextual approach would place significant weight on the

nature of electoral expression as speech which is taking place within and being constrained by the

19 Yasmin Dawood, “The Right to Vote and Freedom of Expression in Political Process Cases
Under the Charter” (2021) Supreme Court Law Review 2d 100 [Dawood] at 123-137.

20 Irwin Toy Ltd v Quebec, supra note 6, at 967-977; Canadian Broadcasting Corp v Canada
(Attorney General), [2011] 1 SCR 19 at para 38; Dawood, supra note 19 at 126.

21 For an explanation, see Dawood, supra note 19 at 137-139.

22 Irwin Toy Ltd v Quebec, supra note 6 at 971-972. [emphasis added]

23 While the purpose of Bill 5 does not restrict s. 2(b), Ontario enacted accompanying
regulations, one of which (Reg 407/18) provides a number of new campaign finance rules that
applied to the candidates. Reg 407/18 satisfies the Irwin Toy purpose prong. For a discussion, see
Dawood supra note 19 at 127.

24 For a more complete discussion of the contextual approach as it applies to determining the
meaning and scope of a right, see Dawood, supra note 19 at 122-123.

25 Dawood, ibid, at 122.
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legal and institutional framework of an election.”?® Electoral expression “amounts to a particular
kind of expression that is heavily regulated in order to ensure the fairness of elections.”?’ Under a
contextual approach, electoral expression is treated as “legally mediated speech,”?® which is
distinguishable from ordinary speech because it takes place within and is subject to a set of

complex and stringent rules governing the election period.?

13.  As Professor Dawood has noted, “[e]lectoral expression is, as a definitional matter,
regulated campaign speech that takes place within and is constrained by the legal framework of an
election.”® A change in the rules such that campaign materials no longer amount to “electoral

expression” suggests the “control” of speech under the Irwin Toy standard.®

(ili)  Democratic rights and principles under s.2(b)

14.  This Honourable Supreme Court has identified two democratic principles—the right to
equal participation and the right to a free and informed vote—that apply to electoral expression
under s. 2(b).%2 The “right of equal participation in democratic government® is concerned with
an “equal dissemination of points of view,”** and hence, mandates rules that ensure the relative
equality of speakers. The right to a free and informed vote is described by the Court as “the right
of electors to be adequately informed of all the political positions advanced by the candidates and
by the various political parties.”*® These two democratic principles are not intended for exclusive

use by the government to justify campaign finance limits; indeed, the Court has used these

26 Dawood, ibid, at 131.

2" Dawood, ibid, at 129.

28 Dawood, ibid, at 128.

29 For further details on the legally mediated nature of electoral expression in the municipal
election, see Dawood, ibid, at 128-129.

%0 Ibid at 132

31 Ibid at 133. For an explanation of why this analysis does not amount to an argument about the
effectiveness of speech, see 133-134.

32 Libman v Quebec (Attorney General), supra note 2 at para 47; Harper v. Canada (Attorney
General), supra note 15 at para 61. For a discussion of these two democratic rights, see Dawood,
supra note 19 at 118-120.

3 Libman v Quebec (Attorney General), supra note 2 at para 47.

34 Harper v Canada (Attorney General), supra note 15 at para 61.

% Libman v Quebec (Attorney General), supra note 2 at para 47.



principles outside the campaign finance context, which suggests that they have a broad application

to electoral expression.®

15. Bill 5 and its accompanying regulations required candidates who had registered prior to the
enactment of Bill 5 to carry over their campaign finance expenses.®” These amounts were counted
against the new expense limits imposed by Bill 5.3 By contrast, candidates who registered after
Bill 5 came into effect had the benefit of the full expense limit.>® The regulatory difference in
available electoral expression between re-registered candidates and new candidates in competition
for the same electoral seat in the same electoral district undermines the right to equal participation

as recognized by the Court’s s. 2(b) cases.*

16. Bill 5 also impacted the right to a free and informed vote. Due to Bill 5, candidates “spent
more time on doorsteps addressing the confusing state of affairs with potential voters than
discussing the relevant political issues.”*! The candidates’ efforts “to convey their political
message about the issues in their particular ward were severely frustrated and disrupted.”*?
Because the candidates were unable to convey their campaign messages, the voters’ right to be

adequately informed was undermined.*®

(iv)  Deliberative engagement in the electoral context

17. MacPherson J.A. in his minority opinion at the Ontario Court of Appeal, citing the Asper

Centre’s factum, stated:

The Charter’s guarantee of freedom of expression is a key individual right that exists
within and is essential to the broader institutional framework of our democracy. In the
election context, freedom of expression is not a soliloquy. It is not simply the right of
candidates and the electorate to express views and cast ballots. It expands to

% Dawood, supra note 19 at 135.

372018 and 2022 Regular Elections — Special Rules, O Reg 407/18; Better Local Government
Act, 2018, SO 2018, ¢ 11, Sch 3, s 10.1(6).

% Toronto City Hall, “Bulletin for Candidates: Changes to Municipal Election Legislation”
(August 2018), at 1, online: https://www.toronto.ca/wp-content/uploads/2018/08/9775-Bulletin-
for-Candidates-August-16.pdf.

392018 and 2022 Regular Elections — Special Rules, O Reg 407/18, s 10.

40 Dawood, supra note 19 at 135.

42 Toronto (City) v Ontario (Attorney General), 2018 ONSC 5151 (CanL 1), at para 31.

%2 |bid.

43 Dawood, supra note 19 at 136.
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encompass a framework for the full deliberative engagement of voters, incumbents,
new candidates, volunteers, donors, campaign organizers and staff, and the media,
throughout a pre-determined, stable election period.*

He continued that the expressive activities of multiple electoral participants “unfold and intersect
within a legal framework.”*® For this reason, he found that Bill 5 “substantially interfered with the
right of all electoral participants to freely express themselves within the terms of the election after

it had begun”,* thus infringing s. 2(b).

C. ELECTORAL EXPRESSION AND DEMOCRATIC ELECTIONS

18. Elections and electoral expression are key components of a broader democratic system.
While this broader democratic framework does not fall, and should not be treated as falling, within
the scope of s. 2(b), it is nonetheless relevant when assessing the constitutional harm caused by
mid-election changes to the rules governing electoral expression. In keeping with international
standards, as described below, “mid-election changes to election rules should be discouraged in
order to safeguard electoral fairness.”*’ Consequently, there should be a commensurately heavy

burden on the state to justify a mid-election change to electoral rules.*®

Q) Electoral expression is protected by a stable framework for elections

19. For an election process to be fair, impartial and legitimate, free expression must be
protected. For this to occur, the election process must conform to deeply rooted principles drawn
from well established constitutional convention, common law and statutory precepts, international
law and the Charter’s guarantee of freedom of expression. These inter-locking principles require
a stable and protected electoral process, set up in advance, to support the full exercise of freedom

of political expression by all actors engaged in electoral politics.

20. Democratic elections “are the vehicle through which the people of a country freely express

their will, on a basis established by law, as to who shall have the legitimacy to govern in their

4 Toronto (City) v Ontario (Attorney General), 2019 ONCA 732 (CanLlI), at para 117.
5 Ibid at para 122, MacPherson JA, dissenting

%5 |bid at para 128, MacPherson JA, dissenting.

47 Dawood, supra note 19 at 140.

“8 |bid.
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name and in their interests.”*® In a constitutional democracy, elected governments wield legitimate
power only to the extent that the rules framing the election period conform to the fundamental

interlocking principles of democracy and the rule of law.

21. Democratic legitimacy is sorely tested when electoral rules are unstable, resulting in a loss
of public confidence in the electoral system. If there is no public confidence in the electoral system,
there will be less participation and political expression will suffer. Faith in social and political
institutions, in turn, enhances the participation of individuals and groups in society. It makes real
the Charter’s assurance that Canada is a free and democratic society.* In addition, citizens who
meaningfully participate in a legitimate election process are more willing to accept government
decisions that do not reflect their own preferences. Freedom of expression, when combined with
the rule of law, ensures the necessary balance between social order and social change, and leads

to a stable social community.®!

22. International instruments impose the same requirement for a stable, formal and normative
legal framework for elections.>? Elections must be “subject only to the rule of law, and not to the
whim of the existing Government or of any single party.”® The International Covenant on Civil
and Political Rights requires that State Parties, including Canada, provide the requisite
constitutional protections for “genuine, free and periodic elections”,* including sufficient legal

certainty, stability and predictability to avoid arbitrariness.>®

4% Declaration of Principles for International Election Observation and Code of Conduct for
International Election Observers, United Nations Electoral Assistance Division, 27 October 2005
at 1.

%0 R v Oakes, [1986] 1 SCR 103, 1986 CanLlI 46 (SCC) at 136.

®1 Richard Moon, The Constitutional Protection of Freedom of Expression (Toronto: University
of Toronto Press, 2000) at 8.

52 Human Rights and Elections: A Handbook on the Legal, Technical and Human Rights Aspects
of Elections, Professional Training Series No 2, UN Centre for Human Rights, 1994, H/P/PT/2
[Election Handbook].

%3 |bid at para 78.

54 General Comment 25: The right to participate in public affairs, voting rights and the right to
equal access to public service, UN Human Rights Committee, Fifty-Seventh Session, 12 July
1996, CCPR/C/21/Rev.1/Add.7 [General Comment 25] at para 22.

%5 |bid.
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(i) The duration of the election period must be clear and free from government
interference

23. Stability of the law is crucial to the credibility of the electoral process, which is itself vital
to democratic governance.® The temporal stages of an election must be proscribed prior to the
start of the election. The calendar must provide sufficient, and pre-set, time to successfully
implement all aspects of the election, including sufficient time for candidates to campaign and
sufficient time for the electorate to be properly informed about their choices.>” This ensures that
voters understand their choices and are able to refine their preferences.

24, International law also recognizes the paramount importance of the stability of the electoral
calendar: “It is not so much changing voting systems which is a bad thing — they can always be
changed for the better — as changing them frequently or just before (within one year of) elections.
Even when no manipulation is intended, changes will seem to be dictated by immediate party
political interests.”® The issue is that legislative changes mid-election may subvert the democratic

character of the election and undermine the legitimacy of those who are elected to office.

D. CONCLUSION

24, In recent years, democratic nations around the world have experienced democratic
decline.®® This “erosion of democracy has been brought about, in part, by executive-driven,
legislatively endorsed alterations to electoral structures, which while technically “legal”, have
subverted the norms and spirit of constitutional democracy, not to mention its accountability and
representativeness.”®® A contextual approach to electoral expression, and its infringement, offers

a possible defense against this dismantling of democratic rights and institutions.

%6 Council of Europe (European Commission for Democracy through Law), Code of Good
Practice in Electoral Matters: Guidelines and Explanatory Report, 11.2.63 [Code of Good
Practice] at para 63.

5" Election Handbook, supra note 52 at paras 75 and 108.

%8 Code of Good Practice, supra note 56 at para 65.

% Steven Levitsky & Daniel Ziblatt, How Democracies Die (New York: Broadway Books,
2018), at 1-10.

%0 Dawood, supra note 19 at 140.
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PART IV - SUBMISSIONS ON COSTS

25.  The Asper Centre does not seek costs and asks that no costs be awarded against it.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 1% day of February, 2021.

owos™ '

Alexi N. Wood Jennifer P. Saville”

ST. LAWRENCE BARRISTERS LLP

Lawyers for the Intervener,
David Asper Centre for Constitutional Rights
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